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03) ;  overruled,  1  L.  B.,  380. 
Shanley  9.  Moran  (1  L.  B.,  162) ;  overmled,  15  L. 

B.,  424. 
Shineberger,  Joseph  (8  L.  B.,  881) ;  overruled,  0  L. 

B..202. 
Sipchen  9.  Ross  (1  L.  B.,  684) ;  modified,  4  L.  B., 

152. 
Spencer,  James  (6  L.  B.,  217) ;  modified,  6  L.  B., 

772,  and  8  L.  B.,  467. 
Stateof  CaUfomia  9.  Pierce  (3  C.  L.  0.,  118) ;  modi- 
fled,  2  L.  B.,  854. 
Sweeten  9.  Stevenson  (3  L.  B.,  240) ;  overruled,  8 

L.  D.,  248. 
Taft  9.  C:iiapin  (14  L.  B.,  503) ;  overruled,  17  L.  B., 

414. 
TaUdagton'e  Heirs  9.  Hempfiing  (2  L.  B.,  46)  { 

overmled,  14  L.  B.,  200. 
TayUr  9.  Yatea  wtoL  (8  L.  B.,  270) ;  reversed  on 

review,  10  L.  B.,  242. 
Traugh  9.  Ernst  (2  L.  B.,  212) ;  overmled,  3  L  B., 

218. 
Tripp  9.  Stewart  (7  C.  L.  O.,  80) ;  modified,  6  L.  B., 

705. 
Tupper  9.  Sohwara  (8  L  B.,  623) ;  overmled,  6  L. 

B.,  628. 
Turner  9.  Lang  (1  a  L  0.,  51) ;  modified,  5  L.B., 

256. 
Tine,  James  (14  L.  B.,  127) ;  modified,  14  L  B.,  628. 


*  The  casea  marked  with  a  star  are  now  authority.    See  Hessong  9.  Borgan,  0  L.  B^  153. 
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WatMD,TboinM  E.  (4  KD.,  169);  modified,  6  L. 

Weber,  Peter  (7  L.  D.,  470} ;  oTerroled  <m  review, 
9L.D^160l 


WUktDS,  BeDJamin  G.  (2  L.  D.,  120) ;  modified,  6  L. 

D.,  TOT. 
WUlingbeck,  Christittii  P.  (3  L.  D.,  383) ;  modified, 

6L.D.,408. 


CIBCUIiARS  AND  INSTRUCTIONS. 

Page. 


July  7, 1803.— OkUlioma  l«nds;  sale  of 

ceded  laadi 

Aninist  19,  1883^— Bnle  114  of  Practice 


Seplamber  1,  18B6.— Gherokeo  Oatleti 
PreaidenVs  proolamAtion 

September  18,1898. — OklahomaUmda }  pay- 
ment for  oeded  Umda 


51 
194 
226 


September  21, 1893.— Bnle  70  of  Practice 
amended 

October  23, 1893.— Pawnee  Indian  lands.. 

Ooto'ber  5,  1898.— Arid  lands;  right  of 
way 

December  19, 1893. — School  indemnity. . . . 
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825 
490 

621 
676 


CIRCUIiABS  AND  INSTRUCTIONS  CITED  AND  CONSTRUED. 


Kay  17,1876.— SoldJeiB*  additional  entry; 

2C.L.L.,480 

JTolylO,  1876.— Soldiers*  additional  entry} 

2G.L.L.,480 

M areh  10,1877^-^Idiera*  additional  entry  i 

2aLwL.,  478 

Hareh  U,  1881. — Beetoration  of  lost  and 

obUterated  oomers;  1  L.D.,671 

July  SI,  1882.— Coal  lands ;  1 L.  D.,  687 

July  31, 1882.— Coal  lands,  par.  34;  1 L.  D., 


616 

616 

516 

89 
260 

412 
Angnst 4, 1885.— Indemnity  selections;  4 

L.D.,90 813,406,696 

Jime27,  1887.— Timber  onltnre;  6L.I>., 

280 280 


KoTember22, 1887.— Bailroad  adjustment; 

6L.D.,  276 809,690 

February  18, 1889.— Bailroad  aAJnstment; 

8L.D.,848 810 

August  30,  1890.— Bailroad  adjustment; 

IIL.D.,229 310 

May  8, 1891.— Confirmation  under  act  of 

1891;  12L.D.,460 320.488 

July  1,1891.— Confirmation  nnder  the  act 

of  1891 ;  13  L. D.,  1...................... 

March  16, 1892.- Final  proof;  14  L.  D.,  250 
February  21, 1898.— Timber-land  entry;  16 

L.D.,826 

June  8, 1893.— Oklahoma  ceded  lands;  17 

L.  D.,61 


363 
260 

834 


203 


ACTS  OF  CONGRESS  CITED  AND  CONSTRUED. 


May  18, 1796  <1  Stat..  464),  public  surveys        275 
March   3,    18U  (2   Stat.,  662),    Spanish 

grants 448. 

Jane  18, 1812  (2  Stot.,  748),  private  claims  42 

April  29, 1816  (8  Stat.,  328),  private  cUdms  66 

May  11, 1820  (3  Stat.,  573),  private  olahns.  73 

May  28^  1824  (4  Stat.,  66),  private  claims. .  42 

May  16, 18S8  (4  Stot.,  168).  private  clabns.  73 

May  20^  1826  <4  Stot,  179),  school  lands. . .  46 

Jq^  15^  1880  (7  Stat.,  828),  Siouxtreaty . . .         457 
September  4, 1841  (5  Stat.,  453),  sec.  8,grant 

tonewStotes 417 

March  2,   1849  (9  Stot.,  852),  Louisiana 

•wamp  grant 440 

September  27, 1860  (0  Stot.,  499),  sec  11, 

Oregon  City  olaims 25 

September  28,  1860  9  Stot.,  519),  swamp 

gnats 440 

Mareh  8, 1868  00  Stot.,  244),  see.  6,Califor- 

nia 201 

May  90.   1854   ao   Stot.,    277),    see.  16, 

Nebraska  school  lands 45 

July  17, 1854  aO  Stot..  304)  Sioux  scrip ...         468 
Febnuury  22,  1855  (10  Stot.,  1165),  Indian 

treaty 516 

May  17,  1856  (U  Stot.,  15),  Florida  B.B. 

gnuBt 6 

Jooe  8,  1856  (II  Stat.,  17),  secs.1  and  6 

(AUdwrnaBR.) 70 
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June  8, 1856  (11  Stot.,  20),  Wittconsin  B  B. 

grant 437 

June  3, 1856  (11  Stot.,  21),  B  B.  grant 420 

August  18,    1866  (11  Stot.,  87),  Florida 

military  reservation 356 

March  3. 1857  (11  Stat.,  195),  MinnesotoB 

Bgrsnte 429 

June  2,  1858  (11  Stot.,  294),  private  claim 

scrip 56,73 

February  26,  1859  (U  Stot.,  385),  school 

indemnity 44 

May  5,  1864  (13  Stot.,  66),  WisoouBin  B  K. 

grant 437 

May  12,  1864(13  Stot.,  74),  St.  Paul  and 

Sioux  City  B.  B.  grant 429 

July  2,  1864  (13  Stat.,  366),  Union  Pacific 

grant 43 

July  2, 1864  (13  Stot.,  365),  Northern  Paciflo 

grant 274,406,432,545 

July  2, 1864  (13  Stot.,  365),  sec.  3,  Northern 

Pacific  grant 40,66 

July  2, 1864  (18  Stot.,  865),  sec.  6,  Northern 

Pacific  grant 8,83 

July  4,  1866  (14  Stot.,  87),  Hastings  and 

DakotoBwy 302,592 

July  26, 1866  (14  Stat.,  289),  Missouri,  Kan- 
sas and  Texas  Bwy.  grant 122 

July  27,  1866  (14  Stot.,  292),  Atlantic  and 

Paoifio  grant 567 


XVIII 


ACTS   OF   C0NQRES8  CITSD   AlffD   COKdTEUED. 


July   27,  1806  (U  Stat,  292),  Sontheni 

FMifioRB.grmnt 201,41B 

July  27, 1806  (14  Stat.,  292),  aeo.6,  Soath- 

era  Padflo  grant II 

Febroary  25,  1867  (14  Stat.,  409),  wagon 

roadKrant 482 

April  29, 1868  (15  Stat.,  685),  Sioux  troaty         458 

May  6, 1866  (15  Stat.,  649),  treaty 261 

May  31, 1870  (16  Stat.,  378),  Northern  Pa- 

ciflc  grant 265,405,448 

July  14, 1870  (14  Stat.,  279),  pre-emption. . .  504 
March  8, 1871  ( 16  Stat.,  601) ,  pre-emption . .  694 
March  1,  1872  (17  Stat.,  72),  YeUoiratoae 

NationalPark 261 

May  0, 18r2  (17  Stat ,  88) ,  pre-emption 637, 504 

June  8, 1872  (17  Stat.,  340),  R.B.  right  of 

way 430 

March  3, 1873  (17  Stat.,  607),  coal  land  ....  269, 851 
March  13, 1874  (18  Stat.,  21),  timber  ool- 

tore 859 

Jane  18, 1874  (18  Stat.,  80),  wagon  roads ...  488 
Jane22, 1874  ( 18  Stat.,  104),R.B.  indemnity  429 
April  10, 1876  (19  Stat.,  28),  Indian  lands. .  490 
April  21, 1876  (19  Stat.,  85),  entries  within 

R.R,  limits 88 

Maroh  1,  1877  (19  Stat.,  267),  California 

sohoolland 288 

March  3, 1877  (19  Stat.,  377),  desert  entry.  839, 398 
March  3,  1877  (19  Stat,  892),  see.  4,  town- 

siteentry 247 

Jane  3, 1878  (20  Stat,  89),  timber  and  stone 

act 82,137.144,151,382,468,486 

Jnne  14, 1878  (20  Stat.,  113),  timber  cultnre  881,  S50 

seo.3 585 

May  14,1880  (21  Stat,  140),  see.  1,  relin- 

qaishment         896 
seo.    2,  oon- 
tesUnt  117, 137, 149 
151, 259, 390, 
413,530,586 
seo.  8,  home- 
stead  set- 
tlement.. 124,244, 
563 
Jane  0, 1880  (21  Stat.,  171),  Florida  swamp 

laud 355 

June  15, 1880  (21  Stat.,  237),  seo.  2,  home- 
stead  360,512 

Janel6, 1880  (21  Stat,  287),  repayment.  140, 340, 489 
January  13, 1881  (21  Stat,  315;,  K.B.  lands .  94, 391 
April  11, 1882  (22  Stat.,  42),  Indian  lands  .  201 
July 4, 1884  (23  Stat,  73),R.  R  right  of  way  227 
July  5, 1884  (23  SUt ,  108),  abandoned  mil- 
itary reservations 356 

May  15, 1886  (24  Stat.,  23),  Missouri  Home 

Onards 81,305 

July  6,  1886  (24  Stat.,  123),  forfeiture  of 

Atlantic  and  Pacific  grant 891 

February  8, 1887  (24  Stat.,  388),  allotment 

of  Indian  lands 142,888 

Maroh  2, 1887  (24  Stat.,  446),  R.  R.  right  of 

way 227 

March  3, 1887  (24  SUt,  556),  R.  R.  adjustr 

ment . . .  266, 420, 
429,432,437,589 


Maroh  23, 1887  (24  Stot,  556  seo.  8,  R.  B. 

a4Jostmeut.2«5,36B 
sec.  5,  acUnat- 
ment  R  R. 
grants ...  93, 307, 314 
May  15, 1888  (25  Stat,  150),  Indian  lands . .  491 
Aogost  13, 1888  (25  SUt.,  439).  R  R  lands    94,  315 
October  2, 1688  (25  Stat,  526),  arid  lands  . .  841, 521 
January  14,  1889  (25  Stat,  642),  see.e,  In- 
dian Unds 512 

February  22,  1889  (25  SUt,  676),  seo.  12, 

SUte  selections 575 

Maroh  1,  1889  (25  Stat,  757),  Oklahema 

lands 806,415 

March  2, 1889  (25  SUt,  1004).  see.  18,  Okla- 
homa   118, 154, 175, 242, 403, 415, 526, 543 

Maroh  8, 1880  (25  Stat,  888),  Sioux  lands. .  142, 457 
l^rch  2, 1889  (25  SUt..  850),  forfeitore  of 

wagon-road  granU 488 

Maroh  2,  1889  (25  SUt.,  877),  LonlsianA 

swamplands 440 

March  2, 1880  (25  SUt.,  1008),  forfeiture  of 

railroad  grant 406 

March  2. 1889  (25  SUt,  854),  seo.  2,  second 

entry 152 

Seo.  4,  prioe  of 

land 286 

Beo.   5,    addi- 
tional entry.         243 
Seo.   6,    addi- 
tional entry.         243 
April  22, 1890  (26  SUt,  60),  Indian  lands. .         490 
May  2, 1890  (26SUt,  81),  Seo.l8,0klahoma.  118, 244 

Sefl.20,Oklahoma.         242 
8ec.21«Oklahoma.  46 

Sec.22,Oklahoma.  248,835 
May  14,  1890  (26  Stat.,  109),    Oklahoma 

townsito 885 

May  26, 1890  (26  SUt,  121),  homestead  a£El- 

davits 244 

June  20, 1890  (26  SUt,  169), reHorvoir  lands.         365 
June  27, 1890  (26  SUt.,  81),  R.  R  right  of 

way 287 

August  80, 1890  (26  SUt.,  389),  pubUo  sur- 
veys          428 

August  30, 1890  (26  SUt,  891),  arid  lands  .  841, 521 
August  30, 1890  (26  Stat.,  891),  area  of  en- 
try          242 

September  26,  1880  (26  SUt,  485),  R  B. 

rightof  way 287 

September  29, 1890  (26  Stat.,496),forr6itu  r  e 

of  B.  B. 
lands... 285, 845. 
418,432,448 
Sec.2,  rail- 
r  0  ad 

lands .         886 
Beo.3,  rail- 
road for- 
feiture .       450, 
498,542 

February  13, 1891  (26  SUt.,  749).  seo.  7,  Ok- 
lahoma lands M 

February  28,  1891  (26  SUt.,  796),  school 
indemnity 71,267,296,56 
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Xareh  2.1801  OBStet^  1089),  860.80,  Sine- 

twlsdlflibuids 168 

lCflMh8,iail(2eStoi.,l«l28),  OkUbomft 

Urnds 52 

Seo.  lO^Oklft- 
homalaiids.        268 
K3nfa^l»l(80Stot.,1096),Me.  1,  timber 

onltore 54,147, 

273,279,858 
fieo.  a,  desert 

entry 839,898 

Sec   4,    pre* 

emptiosi....         149 
8ec.7,coflnna> 

tion 20,28,48, 

115,  125,  168,  170, 

277,  805,  317,  362, 

877,  483,  512,  523, 

524 


Pege. 

Mandi  8, 1891  (26  Stat.,  1095),  Seo.  17,  arid 

landfl! 842 

Febmary  8, 1892  (27  Stat.,  2),  B.  B.  right  of 
way 227 

June  25,  1892  (27  Stat.,  59),  railroad 
lands 501 

July  26, 1892  (27  Stat.,  270),  boo.  2,  contest- 
ant          403 

August  4, 1892  (27  Stat.,  848) ,  stone  land . .         120 

August  5, 1892  (27  Stat.,  869),  pnblio  sur- 
veys          536 

February  20,  1893  (27  Stat.,  469),  pubUo 
surreys 492 

l^aroh  8,  1893  (27  Stat.,  592),  public  sur- 
Toys 493,586 

March  3, 1893  (27  Stat.,  593),  soldier's  addi- 
Uonal  entry 60,168,512 

March  8, 1893  (27  Sut.,  612),  Cherokee  Out- 
let          225 


RBTTSB1>  STATUTES  CITED  AND  CONSTRUED. 


Section  190 216 

Section  236 218 

Section  452 86 

Section  453 108 

Section  2167 580 

Section  2168 581 

Section  8238 245 

Section  2259 201,563 

8eetiaa22eo 41,387,881 

Section  2264 202 

Section  2265 202.548 

Section  2267 202,548 

Section  2275 72,267,575 

Section2276 267,575 

Section  2289 243,548 

Section  2291 157,214,245,294 

Section  2292 157,213,245,294 

Section  2301 46,543 

Section  2304 80,243,306 

Section  2305 245,806 

Section  ^06 80,171,244,484,512 

Section  2307 243 

Section  2309 243 

Section  8320 114,426,552 


Section  2322 

Section  2325 118, 

Section  2326 

Section  2329 

Section  2333 

Section  2347 

Section  2348 

Section  2349 

Section  2350 

Section  2351... 

Section  2357 

Section  2363 

Section  2363 

Section  2382 

Section  2884 

Section  2385 

Section  2387 

Section  2388 

Section  2391 

Section  2.395 , 

Section  2399 

Section  2447 

Section  2455 

Section  3477 


112 
285,560 
567 
552 
281 
268 
268,411 
269 
269 
269,412 
245 
340 
340 
246 
246 
246 
246 
247 
247 
275 
275 
25 
330 
217 


BCJXi:ES  OF  PRACTICE  CITED  AND  CONSTRUED. 


Kale  2 541 

Botes 99 

Kule5 137 

RaJe20 138,510 

Knle23 324 

Bale  24 324 

Bale35 4,321 

Bttle42 135 

Bii]e48>53 150 

Biile48 145 

Bale53 203,265 

Bole  70 825 

Bole  77 295 

Bole  78 100,348 


Rule  79 69 

Rule  81 509.578 

Rule  82 146 

Rnle83 100 

Rule  84 100 

Rule86 146,482 

Rule  87 295 

Rule  93 146,482 

Rule94 482 

Rule  95 482 

Rule  96 482 

Rule97 139,481 

Rule  114 194 


DECISIONS 


RELATING  TO 


THE   PUBLIC   L^NDS 


SETTIiBMENT  CLAIM— RESIDE17GB. 
PAUIiSEN  V.  ELLINGWOOI). 

The  good  &ith  of  a  settlement  olaim  is  not  impeaohed  by  absences  from  the  land  tc 
earn  money  for  the  support  of  the  family  and  the  purohase  of  the  land. 

First  Ai9%%icmt  Secretary  Sims  to  the  Oommissioner  of  the  Oeneral  Land 

Office^  July  6y  1893. 

On  February  16,  1889,  John  N.  Ellingwood  filed  his  pre-emption 
declaratory  statement  (No.  13,576)  for  the  E.  J  of  the  NE.  i.  Sec.  32, 
T.  24  N.,  E.  6  B.,  at  Seattle  land  office,  Washington. 

On  October  3,  1889,  he  gave  notice  of  his  intention  to  make  final 
proof  in  support  of  his  claim,  before  the  local  officers,  on  December  20, 
1889,  when  his  final  proof  was  submitted. 

On  iN'ovember  19, 1889,  Julius  C.  Paulsen  filed  a  protest  against  the 
allowance  of  said  final  proof,  allegiiig — 

That  the  said  EUingwood  is  a  married  man,  and  that  neither  he  nor  his  wife  have 
UTed  eontinnously  on  said  land  for  the  space  of  six  months  last  past;  that  said 
Ellingwood  has  not  made  any  yalaable  improvements  on  said  land ;  that  said  Elling- 
wood has  not  cleared  any  of  said  land  so  as  to  fit  it  for  cultivation ;  that  while  there 
\et  a  house  on  said  land,  said  Ellingwood  did  not  put  it  there,  but  that  it  was  on  the 
land  when  he  filed  thereon ;  that  affiant  believes  that  said  Ellingwood  is  at  present 
hving  in  said  city  of  Seattle. 

A  hearing  was  ordered  for  May  14, 1890,  when  the  parties  appeared 
and  submitted  testimony. 
On  July  28, 1890,  the  local  officers  rendered  their  opinion  as  follows: 

It  appears  that  Ellingwood  improved  the  land  included  in  his  pre-emption  by 
erecting  a  good  substantial  log  house  of  a  value  of  $150.00,  partially  cleared  five  acres 
and  built  a  road  thereto,  aU  of  a  probable  value  of  about  $600.00. 
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That  be  is  a  poor  man  and  has  been  unable  by  reason  of  his  poverty  to  brSng  his 
family  to  Washington;  that  he  was  compelled  by  reason  of  his  poverty  to  work  at 
his  trade  of  carpentering  in  the  city  of  Seattle,  distant  aboat  eight  miles  from  the 
land,  to  support  his  family,  secure  means  for  a  livelihood  and  to  carry  on  the  im- 
provements on  the  place;  that  notwithstanding  this,  he  was  on  the  place  improving 
it  nearly  every  Saturday  and  Sunday  and  often  at  other  times. 

We  are  therefore  fully  satisfied  of  the  bona  fides  of  the  claimant  aiid  therefore 
recommend  that  his  proof  be  accepted  and  the  protest  be  dismissed. 

On  appeal,  by  letter  of  May  27, 1892,  you  reversed  the  action  of  the 
local  officers,  rejected  Ellingwood's  final  prodf,  and  held  his  declaratory 
statement  for  cancellation. 
An  appeal  now  brings  the  case  to  this  Department. 
The  evidence  in  this  case  is  conflicting,  and  upon  some  points  irrec- 
oncilable.   The  trial  was  had  before  the  local  officers,  before  whom  the 
witnesses  personally  appeared.    The  facts  are  somewhat  unusual,  and 
it  seems  to  be  a  case  where  ''much  must  depend  on  the  surrounding 
circumstances,  and  the  character  and  conduct  of  the  witnesses  at  the 
trial.''    Tyler  v.  Emde  (12  L.  D.,  94).    In  that  case  it  is  said- 
it  is  a  familiar  doctrine  in  the  Department  that  the  local  officers,  before  whom  the 
witnesses  personally  appear,  have  the  advantage  over  all  appellate  tribunals  from 
their  opportunity  to  observe  the  appearance  and  bearing  of  the  witnesses,  their 
manner  in  giving  their  testimony,  etc.,  and  for  these  reasons  the  Department  looks 
with  great  respect  on  the  conclusions  of  the  local  officers  as  to  matters  of  fact. 

This  is  peculiarly  a  case  for  the  application  of  this  doctrine,  because 
so  much  must  depend  upon  which  side  in  the  controversy  lies  the 
truth. 

The  land  in  dispute  lies  within  about  eight  miles  from  the  land  office, 
and  the  question  related  largely  to  the  good  faith  of  the  claimant, 
which  dependexl  in  a  great  measure  upon  the  difficulties  which  sur- 
roimded  him,  and  which  were  to  a  considerable  extent  allied  to  the 
situation  and  locality,  and  would  be  better  understood  .and  appreciated 
by  those  upon  the  ground  than  they  can  be  here. 

It  appears  that  the  claimant  left  his  family  in  Boston  Massachusetts, 
and  went  to  California,  where  he  lost  nearly  all  of  his  means  in  unfor- 
tunate investments.  He  then  went  to  Seattle,  Washington,  where  he 
arrived  with  about  $260.00  in  cash — the  remnant  of  his  property.  With 
this  he  bought  the  possessory  right  and  improvements  of  one  Loftus  to 
and  upon  the  land  in  dispute,  who  relinquished  his  claim  thereto  Feb- 
ruary 16,  1889.  These  improvements  consisted  of  a  substantial  log 
house  sixteen  by  twenty  feet,  a  well  about  ten  feet  deep,  and  about  an 
acre  surrounding  the  house  partially  cleared  of  timber.  After  the  pur- 
chase, on  February  17,  1889,  he  moved  on  the  land  with  provisions  suf- 
ficient to  last  him  several  weeks.  He  then  proceeded,  with  the  assist- 
ance of  others,  to  increase  the  clearing  to  about  five  acres,  deepened 
the  well  to  fifteen  feet,  cleared  a  place  for  an  orchard,  and  opened  a 
road  fi[*om  his  claim  to  the  main  road  about  three-fourths  of  a  mile  dis- 
tant. 
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Elliiigwood  wa«  a  carpenter,  and  after  his  provisions  were  exhausted 
he  went  to  Seattle  and  obtained  work  at  his  trade  to  earn  means  to  sup- 
port himself  and  his  famjly  in  B.oston,  Massachusetts,  who  consisted  of 
a  wife  and  two  children  He  lived  on  his  claim  daring  all  the  leisure 
time  h^  could  spare  from  his  work,  averaging  about  two  days  in  a  week. 
Ae  had  in  his  house,  bed,  bedding,  furniture,  provisions,  clothing,  axe, 
eross-cut  saw,  and  his  tools,  except  what  he  used  in  his  trade  at  Seattle. 
He  estimated  the  value  of  his  improvements  as  follows — house,  $150, 
■well,  110,  five  acres  of  clearing,  $300,  road,  $100,  total,  $500.  He  tes- 
tified that  he  had  no  other  home,  that  he  wanted  the  claim  as  a  perma- 
hent  home  for  himself  and  family,  and  that  it  was  his  intention  to  send 
for  his  family  to  occupy  the  premises  as  soon  as  he  got  title  to  the  land, 
and  could  earn  money  enough  to  send  for  them. 

The  claimant  seems  to  be  an  honest,  industrious  man,  and  there  was 
no  question  made  that  he  did  not  work  at  his  trade  as  he  testified,  while 
absent  from  his  claim.  The  sole  question,  therefore,  is  whether  these 
absences,  for  the  purpose  si^ecified,  in  view  of  all  the  circumstances  of 
the  case,  impeach  his  good  faith. 

In  Logan  v.  Ounn  (13  L.  D.,  113, 115),  it  was  held  that— "Temporary 
absences  on  biisiiiess  or  on  account  of  the  poverty  of  the  party  do  not 
interrupt  the  continuity  of  residence  where  the  same  has  been  actually 
acquired.''  See  also  lUchard  L.  Williams  (13  L.  D.,  42) ;  Montgomery 
V.  Curl  (9  L.  D.,  57).  In  the  case  of  Lewis  H.  Pennell  (8  L.  D.,  645), 
which  is  similar  to  the  present  one  in  its  important  particulars,  the  final 
proof  of  the  preemptor  was  accepted. 

In  the  case  of  Israel  Martel  (6  L.  D.,  566),  the  principle  which  seems 
applicable  to  the  present  case,  is  announced  as  follows — 

The  rule  reqairmg  actual  residence  of  the  claimant  on  the  land  for  six  months  pre- 
ceding entry,  is  for  the  purpose  of  testing  the  good  faith  of  the  claimant;  but  where 
the  good  faith  of  the  settler  is  otherwise  sufficiently  established,  temporary  absences 
during  any  i>eriod  of  the  settlement  for  the  purpose  of  earning  a  liTing  not  inconsis- 
tent with  an  honest  intention  to  comply  with  the  law,  will  be  accounted  a  construc- 
tive residence. 

I  am  of  the  opinion  that,  judged  by  this  rule,  the  good  faith  of  Elling- 
wood  is  not  impeached  by  his  absence  from  the  land  to  earn  money  to 
support  himself  and  family,  and  to  enable  him  to  pay  for  the  land. 

Your  judgment  is  reyersed* 
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PBACTICE— AFSIBAVIT  OF  CONTEST— EVIDENCB. 

BUSHNELL  «.  EABL. 

A  defendant  who  appears,  in  respoxiBe  to  a  citation  and  snbmits  bis  testimony  with- 

ont  objection  to  the  affidavit  of  contest  will  not  be  subsequently  heard  to  qnes- 

tion  its  regularity. 
Under  rule  35  of  practice  a  notary  public  may  be  properly  designated  to  take  teati* 

mony  in  contest  cases. 
The  personal  deliyery  by  the  officer  of  testimony  so  taken,  instead  of  sealing  and 

mailing  the  same  as  required  by  the  rules  of  practice,  does  not  preclude  its  con* 

sideration,  in  the  absence  of  a  showing  that  any  rights  have  been  prejudiced 

thereby. 
A  party  that  fails  to  appear  on  the  day  fixed  for  hearing  will  not  be  permitted  to 

plead  want  of  notice  of  adjourned  proceedings. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  July  6 J 1893. 

Sarah  Earl  has  appealed  from  your  decision  of  July  8, 1892,  holding 
for  cancellation  her  homestead  entry  for  lot  1  and  the  SE.  ^  of  the  I^.  ^ 
and  the  N.  ^  of  the  NE.J,  Sec.  19,  T.  24  S.,  R.  10  E.,  M.  D.  M.,  San  Fran- 
cisco, California,  npon  the  contest  of  Edwin  D.  Bnshnell. 

The  contest  was  initiated  January  25,  1890,  by  filing  in  the  local 
office  an  affidavit,  made  before  a  notary  public,  of  Monterey  county, 
California,  charging:  non-residence  on  the  land,  abandonment,  lack  of 
good  faith,  lack  of  cultivation,  and  claim  of  residence  elsewhere  for 
more  than  six  months. 

Fotice  was  duly  issued  by  the  register,  citing  the  parties  to  appear 
and  offer  their  testimony  before  F.  J.  Alexander,  notary  public,  on 
March  18,  1890,  hearing  to  be  had  at  the  local  office,  to  consider  the 
testimony,  on  the  25th  of  the  same  month.  All  the  parties  appeared 
and  submitted  their  testimony  before  said  notary,  without  objection 
from  either  side.  This  testimony,  after  being  duly  signed  and  certified, 
was  delivered  in  person  by  the  notary  taking  the  same  to  the  local 
officers. 

It  appears  that  on  March  25, 1890,  the  day  set  for  the  hearing  at  the 
local  office,  the  office  of  register  was  vacant,  and  for  this  reason  the 
hearing  was  postponed,  but  not  to  a  day  fixed,  and  it  was  not  until 
December  12,  1890,  that  the  local  officers  rendered  their  decision 
recommending  the  entry  for  cancellation. 

The  defendant's  attorneys  did  not  appear  on  March  25th,  the  day 
set  for  the  hearing,  and  were  never  notified  of  the  deferred  hearing. 
They  now  complain  that  the  proceedings  were  irregular  and  illegal 
from  the  start,  because:  1st,  The  affidavit  of  contest  was  sworn  to 
before  a  notary  public,  and  for  that  reason  the  contest  should  have 
been  dismissed. 

This  objection  can  not  be  sustained,  because  they  appeared  in  obedi- 
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ence  to  a  summons  firom  the  register  based  on  said  affidavit,  and  entered 
into  the  trial  before  the  dnly  commissioned  notary,  withont  protest 
or  objection  to  the  affidavit.  Having  so  appeared  and  sabmitted 
their  testimony,  this  defendant  must  be  considered  as  having  waived 
any  irregularity  in  the  process  or  method  by  which  she  was  brought 
into  court. 

2d,  It  is  insisted  that  there  is  no  authority  in  law  for  a  notary  public 
to  hear  the  testimony. 

The  manner  of  conducting  these  investigations  is  not  i>ointed  out  by 
statute,  but  left  to  the  Oommissioner  of  the  General  Land  Office,  with 
the  approval  of  this  Department,  to  make  rules  and  regulations  for  the 
conduct  of  the  same. 

Kule  35  of  the  Bules  of  Practice  says  that  testimony  in  contest  cases 
may  be  taken  "in  the  discretion  of  registers  and  receivers"  before 
a  United  States  commissioner  or  other  officer  authorized  to  admin- 
ister oaths. 

By  numerous  decisions  of  this  Department  a  notary  public  Is  held 
to  be  one  of  such  "other  officers,"  and  the  history  of  these  litigations 
shows  that  notaries-public  are  frequently  designated  to  take  such 
testimony  when  the  witnesses  are  not  convenient  to  the  local  office. 

The  third  contention  is  that  there  was  substantial  error  on  the  part 
of  the  local  officers  in  hearing  the  case  at  a  day  different  from  that 
specified  in  the  summons,  without  notifying  the  claimant  of  the  day 
subsequently  fixed  for  such  hearing. 

ThiR  objection  can  not  be  sustained.  The  original  notice  informed 
the  claimant  that  the  hearing  would  be  had  on  the  2Dth  of  March,  1890, 
and  it  appears  from  the  record  that  the  claimant  did  not  appear  on  that 
day,  either  in  person  or  by  attorney.  The  notice  was  regular  and  cited 
her  to  appear  upon  that  day. 

If  she  desired  to  be  heard  at  such  hearing,  it  was  her  duty  to  appear, 
and,  although  the  hearing  could  not  have  been  had  at  that  time  owing 
to  the  vacancy  in  the  office  of  register,  yet  the  receiver  was  authorized 
to  afljourn  the  hearing  ft'om  time  to  time  until  the  vacancy  could  be 
filled  and  the  case  considered.  By  thus  appearing  she  could  have  been 
informed  as  to  the  day  of  hearing. 

The  original  summons  brought  her  into  court,  and  in  contemplation 
of  law  she  was  thenceforward  properly  in  court  for  all  purposes,  and 
charged  with  notice  of  all  proceedings  in  connection  with  the  case  on 
trial. 

But,  aside  from  this,  there  seems  to  be  no  real  merit  in  the  objection, 
because  it  is  not  shown  that  the  claimant  has  lost  any  right  by  her 
failure  to  be  present  at  the  hearing.  The  evidence  was  all  taken  before 
the  notary  public,  and  it  only  remained  for  the  register  and  receiver  to 
consider  such  evidence  on  the  day  set  for  the  hearing  and  render  their 
decision  thereon.  If  it  was  shown  here  that  claimant  had  any  substan- 
tial reason  for  being  present  thereat,  such  as  asking  to  be  allowed  to 
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introduce  other  important  material  evidence  that  would  probably 
change  the  judgment,  with  a  proper  excuse  for  not  haying  submitted 
it  before  the  notary,  in  the  exercise  of  my  supervisory  authority,  I 
might  properly  allow  a  rehearing  for  that  purpose.  But  no  such  show- 
ing is  m^de,  and  I  am  asked  to  set  aside  the  judgment  and  proceed- 
ings, and  dismiss  the  contest,  upon  the  technical  grounds  above  stated. 

The  claim  that  your  judgment  should  be  arrested,  because  the  i|otary 
personally  delivered  the  testimony  to  the  local  officers,  instead  of  seal 
ing  aud  mailing  it,  as  contemplated  by  the  rules  of  practice,  is  without 
merit  for  the  same  reason — ^namely,  it  is  not  shown  that  any  of  the 
rights  of  claimant  were  prejudiced  thereby.  The  evidence  reached  the 
offiije  without  alteration;  it  was  duly  considered  and  judgment  ren- 
dered thereon,  aud  I  shall  not  disturb  it  for  the  sole  reason  that  the 
record  was  received  from  the  hands  of  the  notary,  instead  of  the  post- 
master. 

The  testimony  has  been  examined,  and  in  my  opinion  clearly  sustains 
your  judgment. 

There  was  a  motion  made  before  your  office  to  consolidate  this  case 
with  that  of  0.  E.  Bushnell  v.  William  L.  Earl,  which  motion  does  not 
seem  to  have  been  acted  upon  by  your  predecessor.    It  is  hereby  over- 
ruled. 
•  The  judgment  appealed  from  is  affirmed. 


RAILROAD  GRANT-ADJUSTMENT. 

Florida  Central  and  Peninsular  E.  E.  Co. 

(On  Eeview.) 

The  Tiglit  to  the  grant  conveyed  hy  the  »ct  of  May  17,  1856,  haa  not  been  forfeited 
by  any  act  of  the  Florida  R.  K.  Co.  or  its  successors,  and  the  State  has  by  no  act 
of  its  legislature  denied  to  said  company  the  benefits  of  said  grant,  and  it  is 
therefore  the  duty  of  the  Department  to  adjust  said  grant  in  accordance  with 
the  provisions  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  7, 

1893. 

A  motion  has  been  filed  by  the  Hon.  Wilkinson  Call,  asking  that  the 
action  of  the  Department,  on  February  18,  1893,  approving  certain 
lists  of  lands  to  the  State  of  Florida  on  account  of  the  grant  made  to 
said  State  to  aid  in  the  construction  of  a  railroad  <<  from  Amelia  Island 
on  the  Atlantic  to  the  waters  of  Tampa  Bay,  with  a  branch  to  Cedar 
Keys  on  the  Gulf  of  Mexico,"  by  the  act  of  May  17, 1856,  be  revoked 
and  set  aside. 

I  thereupon  directed  that  action  upon  said  approved  lists  be  sus- 
pended until  I  could  examine  into  the  matter  complained  of.  I  have 
since  heard  oral  argument  in  support  of  said  motion,  and  after  a  full 
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and  careful  consideration  of  the  whole  question,  I  see  no  reason  to 
revoke  the  action  of  my  predecessor. 

I  have  also  examined  carefully  every  act  passed  by  the  State  of 
Florida  to  which  attention  was  called  in  the  ar^ment  on  said  motion, 
and,  in  my  judgment,  most  of  the  acts  referred  to  have  no  application 
to  the  issues  involved  in  this  controversy.  Upon  an  examination  of  the 
acts  of  the  legislature  of  Florida  that  bear  upon  this  question,  I  do  not 
find  that  any  declaration  has  been  made  by  said  State  that  the  com- 
pany was  not  entitled  to  the  benefits  of  the  grant  of  May  17, 1856,  nor 
that  any  action  was  taken  by  said  State  attempting  in  any  manner  to 
impair  the  rights  of  the  road  thereunder,  which  became  vested  upon 
the  filing  of  its  map  of  definite  location  in  1857. 

By  reference  to  the  several  decisions  made  by  this  Department  upon 
the  issues  now  involved,  it  will  be  seen  that  the  right  of  this  road  to 
the  grant  under  the  act  of  May  17, 1856,  has  never  been  questioned* 
Secretary  Chandler,  in  his  decision  of  April  29, 1876,  refused  to  allow 
the  company  to  file  a  map  of  definite  location  of  the  road  after  the 
expiration  of  the  time  within  which,  by  the  terms  of  the  grant,  the  road 
was  required  to  be  completed.  But  when  the  question  came  before 
Secretary  Schurz,  it  was  upon  the  application  of  the  company  to  file  a 
copy  of  the  original  map  of  definite  location,  made  in  1857,  and  filed 
with  the  Commissioner  of  the  General  Land  Office,  which  was  allowed, 
on  January  28, 1881.  His  decision  was  affirmed  by  Secretary  Teller  in 
his  decision  of  January  30, 1884  (2  L.  D.;  561);  by  Secretary  Lamar  on 
August  30, 1886  (5  L.  D.,  107)  ,•  and  by  Secretary  li^oble  on  March  2, 1893 
(16  L.  D.,  217)-— all  holding  that  the  right  to  the  grant  conveyed  by 
tbe  act  of  May  17,  1856,  has  not  been  forfeited  by  any  act  of  the 
Florida  Railroad  Company  or  its  successors,  and  that  the  State  of 
Florida  has  by  no  act  of  its  legislature  denied  to  said  company  the 
benefits  of  said  grant,  but  has  through  its  executive  lecognized  the 
rights  of  said  company  thereunder,  and  that  it  is  therefore  the  duty  of 
the  Dex>artment  to  adjust  the  grant  in  accordance  with  the  provisions 
of  said  act.  Every  question  presented  by  Senator  Call  in  the  argu- 
ment upon  this  motion  appears  to  have  been  fully  considered  and  passed 
upon  by  my  predecessors;  and  the  several  acts  which  he  refers  to 
and  cites  in  supx>ort  of  his  i)osition  that  no  location  was  ever  made 
within  the  lifetime  of  the  grant,  and  that  no  grant  of  this  land  was 
ever  made  by  the  State  to  the  Florida  Railroad  Company,  and  that  the 
State  of  Florida  by  continuous  legislation  since  1866  has  repeatedly 
denied  to  the  Florida  Bailroad  Company  any  of  the  benefits  of  this 
grant,  were  fully  considered  by  my  predecessors  in  their  several  deci- 
sions, and  a  contrary  conclusion  reached. 

No  additional  fact  has  been  submitted,  nor  any  law  referred  to,  that 
was  not  considered  by  the  Department  in  the  decisions  heretofore 
render^Ml;  and,  as  I  find  no  error  in  the  conclusion  reached,  I  must 
deny  the  motion,  and  direct  that  the  order  of  April  10, 1893,  suspend- 
mg  the  approval  of  said  lists,  be  revoked. 
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South  Oklahoma  v.  Oouoh  et  au 

Motion  for  review  of  departmental  decision  of  February  14, 1893, 16 
L.  D.,  132,  denied  by  Secretary  Smith,  July  7, 1893. 


BAXLBOAB  GRANT— WITHDRAWAL  ON  GENERAL  ROUTE. 

GOLE  «.  Koethern  Pacipio  R.  R.  Co. 

Section  6  of  the  grant  of  Jnly  2, 1864,  to  the  Northern  Pacific  railroad  company  pro- 
vides for  hut  one  legislative  ^withdrawal  on  the  filing  of  a  map  of  general  route, 
which  becomes  at  once  effective  on  the  approval  of  said  map,  and  exhausts  the 
legislative  will  with  respect  to  such  preliminary  withdrawal,  and  precludes  the 
subsequent  exercise  of  executive  authority  to  make  a  further  withdrawal  forsuch 
purpose  on  a  second  or  amenfded  map  of  general  route. 

The  map  approved  August  13, 1870,  designated  the  general  route  of  said  road  through 
the  Territory  of  Washington,  and  authorized  the  only  withdrawal  therefor.  The 
later  withdrawal  based  on  the  amended  map  of  February  21, 1872,  was  without 
authority  of  law,  and  inoperative  as  against  the  subsequent  acquisition  of  settle- 
ment rights. 

During  the  pendency  of  a  motion  for  review  before  the  Department  the  General  Land 
Office  is  without  Jurisdiction  to  make  any  disposition  of  the  lands  involved. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  7, 

1893. 

On  August  2, 1888,  the  Department  rendered  a  decision  in  the  case 
of  the  IS'orthem  Pacific  Railroad  Company  v.  Guilford  Miller  (7  L.  D., 
100),  affirming  the  decision  of  your  office  refusing  to  cancel  the  home- 
stead entry  of  Miller,  for  the  SB.  J  of  Sec  21,  T.  16  N.,  R.  42  E.,Walla 
Walla,  Washington.  After  said  decision  was  rendered,  the  case  of 
Charles  Cole  v.  Northern  Pacific  Railroad  Company,  then  pending  be- 
fore the  Department  on  appeal  of  Cole  from  the  decision  of  your  office 
rejecting  his  application  to  make  homestead  entry  of  the  SE.  ^  of  Sec. 
19,  T.  16  N.,  R.  44  E.,  Spokane  Falls,  Washington,  was  decided— the 
Department  holding  that  the  facts  are  in  all  essential  respects  similar 
to  those  in  the  case  of  Northern  Pacific  Railroad  Company  v.  Guilford 
Miller,  and  for  the  reasons  therein  given  reversed  the  decision  of  your 
office. 

Similar  decisions  were  made  in  eighty  other  cases  against  the  same 
company,  reversing  the  action  of  your  office  rejecting  the  respective 
applications,  and  holding  that  all  of  said  cases  are  controlled  by  the 
decision  in  the  case  of  Guilford  Miller. 

No  motion  for  review  was  filed  in  the  case  of  Miller,  and  the  decision 
of  the  Department,  so  far  as  it  affects  his  rights,  as  against  the  railroad 
company,  has  become  final.  But  in  the  case  of  Cole  and  in  the  other 
cases  above  mentioned  motions  for  review  were  filed  witliin  the  time 
prescribed  by  the  rules,  which  have  since  been  pending  in  the  D.epart- 
ment  undetermined. 
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The  grounds  of  error  alleged  in  said  motion  are  as  follows: 

!•  That  the  Secretary  erred  in  holding  that  said  lands,  at  the  date  of 
the  several  applications,  were  public  lands  open  to  entry;  and 

2.  That  the  Secretary  erred  in  holding  that  the  withdrawal  of  lands 
tiieretofore  made  by  the  Department  was  nnll  and  void  and  withoat 
effect. 

As  all  of  these  cases  are  controlled  by  one  or  the  other  principles 
ruled  in  the  case  of  Guilford  Miller,  counsel  for  the  railroad  company 
ask  that  said  decision,  so  far  as  it  controls  the  cases  now  pending  on 
review,  may  be  reconsidered  and  overruled. 

A  correct  solution  of  the  issues  herein  presented  depends  mainly 
upon  a  proper  construction  of  the  6th  section  of  the  act  making  the 
grant  to  said  company. 

The  act  of  July  2, 1864  (13  Stat,  365),  incorporating  the  Northern 
Pacific  Kailroad  Company,  granted  to  said  company,  to  aid  in  the  con- 
struction of  a  line  of  road  between  certain  points  designated  in  snid 
act,  every  alternate  section  of  public  land  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  twenty  alternate  sections  per  mile,  on 
each  side  of  the  road  within  the  territories,  and  ten  alternate  sections 
per  mile  within  the  states,  that  were  free  from  certain  conditions  therein 
named  atthe  time  the  line  of  said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  office  of  the  Commissioner  of  the  General  Land 

Office- 
Anil  whenever,  prior  to  said  time,  any  of  said  sections  or  parts  of  sections  slinll 
bave  been  granted,  sold,  reserved,  occupied  by  homestead  settlers,  or  pre-empted, 
or  otherwise  disposed  of,  other  lands  shall  be  selected  by  said  company  in  lien  there- 
of, under  the  direction  of  the  Secretary  of  the  Interior,  in  alternate  sections,  and 
designated  by  odd  numbers,  not  more  than  ten  miles  beyond  the  limits  of  said  alter- 
nate sections. 

In  the 6th  section  it  was  further  enacted: 

That  the  President  of  the  United  States  shall  caase  the  lands  to  be  surveyed  for 
forty  miles  in  widch  on  both  sides  of  the  entire  line  of  said  road,  after  the  general 
route  shall  be  fixed,  and  as  fast  as  may  be  required  by  the  construction  of  said  rail- 
road; and  the  odd  sections  of  land  hereby  granted  shall  not  be  liable  to  sale,  or  en- 
try, or  pre-emption  before  or  after  they  are  surveyed,  except  by  said  company,  as 
provided  in  this  act;  but  the  provisions  of  the  act  of  September,  eighteen  hundred 
and  forty -one,  granting  pre-emption  rights,  and  the  acts  amendatory  thereof,  and  ot 
the  act  entitled  "An  act  to  secure  homesteads  to  actual  settlers  upon  the  public  do- 
main," approved  May  twenty,  eighteen  hundred  and  sixty-two,  shall  be,  and  the 
same  are  hereby,  extended  to  all  other  lands  on  the  line  of  said  road,  when  surveyed, 
exeeptlng  those  granted  to  said  company.  And  the  reserved  alternate  sections 
shaU  not  be  sold  by  the  government  at  a  price  less  than  two  dollars  and  fifty  cents 
per  acre,  when  offered  for  sale. 

In  construing  this  section,  the  essential  conclusions  reached  by  the  Sec- 
retary are:  (1)  That  said  section  provided  for  a  legislative  withdrawal 
of  lands  within  the  granted  limits  upon  the  filing  of  a  map  of  general 
route,  which  became  operative  upon  the  approval  of  the  map,  without 
any  other  act  on  the  part  of  the  executive  authorities,  and  that  the 
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legislature  having  definitely  expressed  the  terms  upon  which  a  prelim- 
inary withdrawal  should  be  made,  and  the  conditions  and  extent  of 
such  withdrawal,  its  will  must  be  taken  to  have  been  exhaustively  ex- 
pressed, and  any  other  withdrawal  is  without  legal  force  or  effect;  and 
(2)  That  said  section  having  expressly  provided  for  a  withdrawal  of 
lands  within  the  granted  limits,  upon  the  filing  of  an  approved  map  of 
general  route,  and  directing  that  the  pre-emption  and  homestead  laws 
shall  be  extended  over  all  other  lands  along  the  line  of  said  road,  is  a 
mandate  effectually  prohibiting  the  exercise  of  executive  authority  to 
withdraw  lands  within  indemnity  limits;  and  (3)  That  the  lands  with- 
in an  Indian  reservation  created  by  a  treaty,  prior  to  the  grant,  and 
falling  within  the  limits  of  the  grant,  passed  to  the  company  in  fee, 
subject  to  the  Indian  right  of  occupancy,  which  the  government  will  at 
its  pleasure  extinguish,  and  therefore  afford  no  bs^sis  of  claim  to  select 
other  lands  in  lieu  thereof. 

That  the  statute  itself,  by  operation  of  its  own  force  upon  the  filing 
and  the  approval  of  a  map  of  general  route,  immediately  withdrew  from 
sale,  entry,  or  pre-emption — except  by  the  company — all  the  odd  sec- 
tions within  the  prescribed  limits  not  affected  by  the  exceptions  con- 
tained in  the  act,  and  that  such  withdrawal  derives  no  force  or  efficacy 
from  the  order  of  the  executive,  is  so  well  settled  by  the  decisions  of 
the  courts  and  of  this  Department  that  it  is  unnecessary  to  discuss  the 
question.  Buttz  v.  !N"orthern  Pacific  Eailroad  Company  (119  U.  S.,  71) ; 
Southern  Pacific  Eailroad  Company  v.  Orton  (6  Sawyer,  178) ;  Trepp  v. 
Northern  Pacific  Eailroad  Company  (1  L.  D.,  382) ;  Hayes  v.  Parker 
et  al,  (2  L.  D.,  554);  Northern  Pacific  Eailroad  Company  (Copp's  L.  L. 
1st  Ed.,  377). 

The  correctness  of  this  proposition  being  manifest,  the  Secretary  con> 
eludes  that  a  withdrawal  upon  general  route,  having  been  once  made 
by  force  of  the  statute  itself  in  accordance  with  the  legislative  will, 
independent  of  any  act  of  the  executive,  there  was  no  authority  in  the 
Secretary  to  revoke  such  withdrawal  and  to  substitute  another  there- 
for. 

It  is  unnecessary  to  discuss  at  length  this  principle,  and  I  might  dis- 
miss this  branch  of  the  subject  with  a  simple  reference  to  the  reasons 
assigned  in  the  Guilford  Miller  case,  but,  upon  further  investigation,  I 
find  that  case  is  supported  not  only  by  the  decisions  of  the  courts,  but  by 
those  of  this  Department,  and  I  fail  to  find  any  ruling  of  the  Depart- 
ment in  direct  confiict  with  it. 

The  case  of  Buttz  v.  Northern  Pacific  Eailroad  Company,  supra^  is 
authority  in  support  of  this  view.  That  case  involved  the  right  to  an 
odd  section  in  the  Territory  of  Dakota,  lying  within  the  forty  mile 
limits,  as  shown  by  map  of  general  route  filed  in  the  General  Land 
Office,  February  21, 1872.  This  was  the  only  approved  map  of  general 
route  designating  the  proposed  location  of  the  said  road  through  that 
territory.    The  court,  after  observing  that  the  act  not  only  contemplated 
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tiie  filipg  of  a  map  by  th^  oompany  in  the  office  of  the  Oommieisioner, 
showing  the  defintte  looat^on,  but  alao  contemplated  a  preliminary  dea- 
ipation  of  the  general  route  of  the  road,  and  the  exclusion  from  sale, 
entry,  or  pre-emption  of  the  odd  sections  within  the  granted  limits  on 
each  side  thereof^  until  the  definite  location  is  made,  says : 

Whan  the  genoral  roate  of  the  road  is  thas  fixed  in  good  faith j  and  information 
thereof  given  to  the  JLaiid  Department,  by  filing  the  map  thereof  with  the  Com  mis- 
Moiicr  of  the  General  I>and  Office,  or  the  Secretary  of  the  Interior,  the  law  withdraws 
from  sale  or  pre-emption  the  odd  sections  to  the  extent  of  forty  miles  on  each  side. 

If,  by  the  filing  of  a  map  of  general  route  by  the  company  and  approval 
by  the  Department,  the  lands  are  by  force  of  the  statute  withdrawn 
from  sale,  entry,  or  pre-emption,  nntU  the  filing  of  the  map  of  definite 
location,  iz  must  follow  that  there  is  no  authority  in  tlie  execntive  to 
revoke  and  annul  such  withdrawal,  and  to  substitute  another  therefor. 
80  far  as  it  affects  the  rights,  privileges,  and  powers  that  attach  by 
force  of  the  statute  itself,  the  fixing  of  the  general  route  and  the  defi- 
nite location  of  tbe  road  are  controlled  by  the  same  governing  principle. 
When  the  map  showing  the  definite  location  of  the  road  is  filed  in  the 
office  of  the  Oonamissioner  of  the  General  Land  Office,  the  route  is  then 
established,  and  from  that  time  the  right  of  the  company  to  all  lands 
of  the  character  contemplated  by  the  grant  within  the  prescribed  limits 
attaches  absolutely  by  force  of  the  statute,  independently  of  any  other 
act  on  tbe  part  of  tl^e  company  or  of  the  Secretary's  order  withdrawing 
tbe  lands,  or  giving  notice  thereof  to  the  local  land  officers.    The  route 
as  then  definitely  iixed  ceases  to  be  the  subject  of  change,  either  at  the 
volition  of  the  company,  or  of  the  executive  authorities  of  the  govern- 
ment, for  the  reason  that  Congress  having  prescribed  the  terms  and 
conditions  npon  which  the  grant  shall  attach,  and  those  terms  having 
been  complied  with,  they  can  be  changed  only  with  legislative  consent. 
Van  Wyck  v.  Knevals  (106  IT.  S.,  360);  Walden  v.  Knevals  (114  U.  S., 
373). 

The  same  principle  controls  in  the  withdrawal  and  reservation  of 
lands  by  the  filing  of  a  map  of  general  route,  where  such  withdrawal 
is  provided  for  by  statute,  independent  of  executive  action.  In  the 
grant  to  this  road,  Congress  has  definitely  prescribed  the  terms  and 
conditions  npon  which  a  preliminary  withdrawal  shall  be  made,  and 
the  terms  having  been  complied  with,  and  a  withdrawal  made  by  force 
of  the  legislative  will,  it  must,  upon  the  principle  above  stated,  require 
the  consent  of  the  power  that  created  it  to  authorize  a  change  of  route 
that  will  operate  to  annul  such  withdrawal  and  create  another  in  lieu 
of  it. 

This  question  was  directly  presented  and  considered  by  the  court  in 
the  case  of  the  Southern  Pacific  Bailroad  Company  v,  Orton  (6  Sawyei, 
157).  The  6th  section  of  the  act  of  July  27,  1866  (14  Stat.,  292),  grant- 
ing lands  to  aid  in  the  construction  of  the  Southern  Pacific  Bailroad, 
is  identically  the  same  as  the  6th  section  of  the  act  incorporating  the 
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Northern  Paci  fie  Bailroad  Company.  After  reciting  said  section.  Judge 
Sawyer,  who  delivered  the  opinion,  says  (pp.  178  and  179) : 

InBtantly  upon  the  filing  of  the  plat,  the  odd  sectionB  within  the  prescribed  limits 
on  each  side  of  the  line  indicated  became  affected  by  these  proyisions;  and  the  stat- 
ute itself,  propria  vigore,  withdrew  them  from  sale,  entry,  or  pre-emption,  except  by 

the  company There  is  no  provision  requiring  the  Secretary  of  the 

Interior  to  issue  any  order  withdrawing  them — ^the  act  itself  has  that  operation  by 
its  own  force.  #•#•••• 

So  there  is  no  authority  anywhere  in  the  act  for  the  Secretary  of  the  Interior  to 
revoke  the  withdrawal,  or  restore  the  lands  to  market,  or  subject  them  to  pre-emp- 
tion. His  various  orders  were  nullities,  as  he  had  no  authority  whatever  to  repeal 
or  modify  the  act  of  Congress,  expressly  withdrawing  these  lands  from  pre-emption, 
or  other  disposition. 

Now,  if  the  Secretary  has  no  power  to  revoke  a  withdratcal  made  by 
force  of  the  statute,  or  to  *^  repeal  or  modify  the  act  of  Congress  ex- 
pressly withdrawing  these  lands,"  it  must  follow  that  he  has  no  power 
to  make  any  other  withdrawal  on  general  route,  unless  it  be  conceded 
that  two  such  withdrawals  of  different  lands  could  exist  at  the  same 
time — ^the  one  made  by  statute,  and  the  other  by  executive  action. 

This  principle  was  also  recognized  by  Secretary  Teller  in  the  case  of 
Hayes  v.  Parker  et  a{.  (2  L,  D.,  554),  which  involved  the  right  to  a  tract 
of  land  in  Washington  Territory,  within  the  limits  of  the  withdrawal 
of  August  13, 1870,  for  he  says: 

It  is  well  settled  that  the  filing  of  the  map  of  general  route  under  section  six  of 
the  act  in  question  operates  as  a  legislative  withdrawal  of  the  lands  within  its  lim- 
its; and  if  the  general  route  as  marked  out  upon  the  diagram  of  August  13,  1870,  had 
been  regarded  and  treated  by  the  company  as  the  real,  permanent,  and  fixed  general 
route  of  the  road,  it  would  probably  not  have  been  within  the  power  of  this  Depart- 
ment to  afford  any  relief  to  parties  making  entries  before  actual  notice  of  the  with- 
drawal. 

Again,  he  says,  "  the  act  in  the  question  provides  for  but  one  line  ot 
general  and  one  of  definite  location,"  and,  again:  "And  a  further  ques- 
tion is  presented,  whether  lands  withdrawn  by  legislative  will  can  be 
restored  to  the  public  domain  by  executive  action." 

If  the  act  provides  for  but  one  map  of  general  route  and  one  of  defi- 
nite location,  and  if  the  executive  has  no  authority  to  rest,ore  to  the  pub- 
lic domain  lauds  withdrawn  by  legislative  will,  it  must  follow  as  a  neces- 
sary conclusion  that  when  the  routes  are  once  established,  either  of 
definite  location  or  of  general  route,  they  have  ceased  to  be  the  subject 
of  change,  except  by  legislative  consent. 

This  is  the  logical  effect  of  the  principles  laid  down  in  the  cases  above 
referred  to,  and  I  do  not  see  that  it  is  in  conflict  with  the  principle 
urged  by  counsel  for  the  company,  that  the  executive  department  has 
the  power  to  withdraw  lands  for  the  benefit  of  the  grant  within  the 
granted  limits,  without  any  direction  expressed  in  the  aet. 

In  discussing  this  question,  counsel  for  the  road  conceded,  for  the 
sake  of  argument,  that  the  legislative  withdrawal  attached  upon  filing 
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and  approval  of  the  map  of  general  route  of  Aagnst  13, 1870,  and  tliat 
no  legislative  withdrawal  attached  npon  the  filing  of  the  map  of  amended 
general  route  iu  February,  1872;  but  they  contend  that  the  withdrawal 
of  1872  does  not  depend  for  its  validity  upon  statutory  authority,  but 
npou  the  authority  of  the  Secretary,  in  the  exercise  of  his  supervisory 
power,  to  make  withdrawals  for  the  benefit  of  the  grant. 

In  the  case  of  Julius  A.  Barnes  (6  L.  D.,  522),  Secretary  Yilas,  in  con- 
gideriug  the  question  as  to  the  right  of  the  executive  to  make  with- 
drawal of  lands  in  the  absence  of  express  statutory  authority,  said : 

From  an  examination  of  the  cascB  in  which  this  qnestiou  has  been  either  directly 
or  indirectly  adjudicated,  the  role  may  be  fairly  deduced  that  iu  all  cases  of  grants 
of  land  to  aid  in  the  construction  of  railroads,  where  there  is  no  statutory  denial  of 
the  right  to  withdraw  lands  fbr  the  benefit  of  said  roads,  either  by  the  grant  itself 
or  by  other  statutory  enactments,  the  exercise  of  such  right  by  the  executive  would 
have  the  effect  to  reserve  the  lands  so  withdrawn  for  the  purposes  of  the  grant, 
although  snch  withdrawal  might  not  have  been  contemplated  by  the  grant. 

The  cases  referred  to  were  those  of  Wolcott  v.  Des  \Ioines  Company, 
5  WalL,  681;  Riley  v.  Wells,  cited  in  Wolsey  v.  Chapman,  101  U.  8., 
755,  and  other  kindred  cases,  all  of  which  are  relied  npon  by  counsel 
in  support  of  the  validity  of  the  executive  withdrawal  made  upon  the 
map  of  general  route  of  February  21, 1872.  But  it  will  be  observed 
that  in  all  of  those  cases  there  was  no  statutory  denial  of  the  right, 
nor  any  provision  in  the  act  for  a  legislative  withdrawal.  But  the 
grant  to  the  Northern  Pacific  Eailroad  Company,  having  definitely 
prescribed  the  terms  and  extent  of  a  withdrawal  on  general  route,  by 
necessiiry  implication,  denied  the  power  of  the  executive  to  withdraw 
lauds  for  the  same  purpose. 

They  however  deny  the  proposition  that  but  one  map  of  general 
route  was  authorized  or  could  be  located  so  as  to  carry  with  it  the 
franchise  of  a  legislative  withdrawal;  and  further  insist  that  the  map 
of  August  13, 1870,  extending  from  the  Montreal  river  in  Wisconsin  to 
the  Columbia  river  in  the  Territory  of  Washington,  was  never  approved 
as  to  that  portion  thereof  lying  in  Dakota,  Montana,  Idaho,  and  Wash- 
ington, and  that  no  legislative  withdrawal  took  efifect  until  the  map  of 
February  21, 1872,  was  filed,  which  was  the  first  map  of  general  route 
of  the  entire  road  filed  by  the  company.    Hence,  the  question  as  to  which 
was  the  map  of  the  general  route  contemplated  by  the  act  is  a  material 
if^ue  in  the  case.    In  support  of  this  proposition,  the  company  contends 
that  the  resolution  of  its  executive  committee  did  not  authorize  the 
location  of  a  preliminary  route  and  the  filing  of  a  map  thereof  west  of 
the  Bocky  Mountains  and  east  of  the  Columbia  Biver;  that  before 
action  was  taken  on  said  maps  by  the  Secretary,  the  company  withdrew 
the  map  for  that  x)ortion  of  the  line,  and  requested  the  Department  to 
take  no  action  thereon,  and  that  this  action  on  the  part  of  the  company 
was  assented  to  by  the  Secretary  of  the  Interior.    They  also  cite  the 
decision  of  Secretary  Teller,  in  the  case  of  Hayes  v.  Parker  et  a{.,  2 
L.  D.,  554j  in  support  of  this  theory. 
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A  full  history  of  the  filing  of  the  several  maps  of  general  ronte  by 
the  company  is  given  in  tlie  decision  in  the  Guilford  Miller  case,  but  it 
is  unnecessary  to  make  reference  to  any  earlier  maps  than  those  of 
August  13, 1870,  as  they  were  the  first  maps  filed  by  the  company  that 
received  the  approval  of  the  Department. 

On  July  30, 1870,  the  company  filed  with  the  Secretary  of  the  Inter- 
ior two  maps  of  general  route,  one  exhibiting  that  portion  of  the  road 
beginning  at  a  point  on  Lake  Superior,  at  the  mouth  of  the  Montreal 
River,  and  extending  thence  in  a  westerly  direction  to  a  point  on  the  light 
bank  of  theColumbia  River,  opposite  the  mouth  of  Walla  Walla  river  in 
Washington  Territory  j  the  other  from  the  last  named  point  extending 
along  the  course  of  the  Columbia  River  to  a  point  about  the  first  range 
line  west  of  Willamette  principal  meridian,  and  from  thence  to  Puget 
Sound,  accompanying  the  same  with  the  affidavit  of  the  chief  engineer 
of  the  company,  and  asked  that  withdrawals  of  laud  be  made  in  ac- 
cordance therewith. 

Qn  August  4, 1870,  the  chief  engineer  of  the  company  addressed  the 
following  letter  to  the  Secretary  of  the  Interior: 

From  information  received  from  my  aBsistants  in  Montana  and  Idaho,  since  my  re- 
turn here  Irom  Washington,  it  is  prohable  the  Northern  PaciHc  Railroad  Company 
may  wish  to  vary  the  location  of  that  portion  of  their  line  situated  between  the 
mouth  of  Boulder  creek  on  Jefferson  river  in  Montana  and  the  Columbia  river. 

There  is  reason  to  fear  that  the  valley  of  the  Salmon  river  may  be  found  impracti- 
cable, in  which  case  the  company  will  be  compelled  to  take  the  next  valley  to  the 
north  of  it — the  Clearwater. 

The  president  of  our  company  is  absent  for  some  days  in  Minnesota  and  I  desire 
you  not  to  take  any  action  on  the  portion  of  the  route  named  until  he  returns  or  I 
can  communicate  with  him. 

To  which  Secretary  Cox,  on  August 6, 1870,  replied  as  follows: 

I  have  received  your  letters  of  the  2d  and  4th  inst. — ^the  first  relating  to  the  legis- 
lation as  to  the  main  line  and  branch  of  the  Northern  Pacific  Railroad,  and  the 
second  stating  it  may  be  necessary  to  change  the  ronte  of  the  road  in  Idaho  from  the 
valley  of  the  Salmon  river  to  that  of  the  Clearwater,  and  asking  suspension  of  action 
on  that  portion  of  the  map  until  you  can  advise  with  the  President  of  the  Company. 

In  reply,  I  state  that  I  see  no  objection  to  a  compliance  with  your  request  and  ac- 
tion will  be  accordingly  suspended. 

These  are  the  only  letters,  as  shown  by  the  files  and  records  of  this 
Department,  that  passed  between  the  Secretary  and  officials  of  the 
railroad  company  relative  to  the  suspension  of  the  map  of  general  route 
as  to  the  part  of  the  road  covering  the  lands  in  controversy. 

On  August  13, 1870,  Secretary  Cox  transmitted  to  the  Commissioner 
these  maps,  with  the  following  letter  of  that  date: 

I  transmit  herewith  two  maps  showing  the  designated  ronte  of  the  Northern 
Pacific  Railroad. 

You  will  immediately  direct  the  proper  local  land  officer^  in  the  States  of  Wiscon- 
sin and  Minnesota  to  withhold  from  sale,  pre-emption,  homestead  and  other  disposal, 
the  odd-numbered  sections  not  sold,  reserved  and  to  which  prior  rights  have  not 
attached,  within  20  miles  on  each  side  of  the  rout^  and  in  like  manner  direct  those 
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•ffieen  in  Waahington  Terriidry  to  withhold  snoh  odd-nnmbered  sections  as  lie  south 
tfthe  iovn  of  Sttilacoam,  The  nnsurve^'ed  as  well  as  snrveyed  lands  will  be  included 
in  the  reservation,  and  you  will  direct  the  local  officers  to  give  notice  accordingly, 
ind  as  the  township  plats  are  received  by  them,  they  will  make  the  proper  notes  of 
reservation  thereon. 
The  withdrawal  will  take  effect  from  the  receipt  of  order  at  the  local  office. 

It  will  be  thus  seen  that  these  maps  were  approved  for  so  much  of 
the  road  as  passed  through  Wisconsin  and  Minnesota  on  the  east,  and 
through  Washington  Territory  on  the  west,  and  rejected  for  all  that 
part  of  the  road  extending  through  the  Territories  of  Dakota,  Montana, 
and  Idaho. 

But,  on  page  6  of  their  «*  Supplemental  brief  on  review,"  counsel  for 
tiie  company  state:  '^The  Secretary,  by  nilstake  and  without  the  con- 
sent of  the  Company,  approved  the  map  as  a  preliminary  line  in  Wash> 
ington  Territory." 

From  an  investigation  of  the  records  of  the  Department.  I  am  unable 
to  find  any  evidence  to  indicate  that  the  withdrawals  made  in  Wash- 
ington Territory  upon  the  maps  filed  with  the  Commissioner,  August 
13, 1870,  were  the  result  of  a  mistake,  but,  on  the  contrary,  the  action 
of  the  Secretary,  in  transmitting  the  maps  to  the  Commissioner  nine 
days  afterwards,  with  instructions  to  make  withdrawals  thereunder  in 
Wisconsin,  Minnesota,  and  Washington,  without  exception  or  qualifi- 
cation, and  the  acquiescence  of  the  company  in  such  action,  would  rather 
seem  to  indicate  that  the  engineer  had  communicated  with  the  presi- 
dent of  the  company,  and  that  no  reason  was  urged  why  action  should 
not  be  taken  upon  the  maps.  At  all  events,  the  Secretary,  on  August 
13, 1870,  ordered  the  Commissioner  to  direct  the  local  officers  "  in  Wash- 
ington Territory  to  withhold  such  odd-numbered  sections  as  lie  south 
of  the  town  of  Steilacoom." 

It  is  contended  by  connsel  for  the  company  that  this  order  of  the 
Secretary  had  reference  only  to  those  lands  that  lie  south  of  the  town 
of  Steilacoom  on  the  line  running  north  and  south  from  Portland  to 
Pnget  Sound.  That  this  is  not  the  proper  construction  of  the  Secre- 
tary's order  is  evident  from  the  fact  that,  under  this  order,  the  Com- 
missioner withdrew  all  the  lands  in  Washington  Territory  along  the 
line  from  Steilacoom  to  the  mouth  of  the  Walla  Walla  river,  and  his  ac- 
tion in  making  such  withdrawal  was  fully  warranted  by  the  terms  of 
the  order. 

The  map  of  general  route  filed  with  the  Secretary  terminated  at  the 
international  boundary  line,  and,  as  the  Secretary  was  in  doubt  as  to 
the  right  of  the  company  to  terminate  its  line  further  north  of  the  first 
point  where  deep  water  is  found,  he  determined  for  the  time  to  make 
Steilacoom  the  extreme  western  limit  of  the  grant.  His  direction  to 
withdraw  such  odd  sections  as  lie  south  of  the  town  of  Steilacoom  was 
equivalent  to  a  dex^laration  not  to  withdraw  any  lands  along  the  desig- 
nated route  further  north  than  Steilacoom,  and  this  is  evident  from  the 
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letter  addressed  by  Secretary  Cox  to  the  chief  engineer  of  the  com- 
pany, on  August  13, 1870,  the  very  day  on  which  the  maps  were  trans-       ' 
mitted  to  the  Commissioner,  as  shown  by  the  following  extract:  | 

The  line  in  said  Territory  skirts  along  the  entire  eastern  shore  of  the  waters  of 
Paget  Sound.  The  line  as  thus  rnn  passes  many  places  where  deep  water  is  foDod; 
and  no  necessity  for  teruiiuating  it  on  the  boundary  line  can  be  perceived.  The 
grant  is  ''  to  some  point  on  Puget  Sound/'  and  does  not,  as  I  conceive,  recognize  any 
right  in  the  company  to  cover  and  control  all  the  waters  counecte<l  therewith.  I 
have  therefore,  directed  the  Commissioner  to  withdraw  the  odd-numbered  sections 
within  20  miles  on  each  side  of  the  route  in  Wisconsin  and  Minnesota,  and  In  Wash- 
ington Territory  only  to  withdraw  such  sections  south  of  the  town  of  Steilacoom. 

When  the  maps  of  July  30, 1870,  were  filed,  they  were  accompanied 
by  the  affidavit  of  the  chief  engineer  of  the  company,  certifying  that 
the  route  was  so  far  definitely  fixed  by  resolution  of  the  board  of  direc- 
tors as  to  make  it  the  duty  of  the  executive  to  withdraw  the  lands 
from  sale  or  entry,  and  the  maps  defining  with  precision  and  certainty 
the  line  of  the  road  were  stated  by  the  engineer  to  be  the  result  of  sur- 
veys and  explorations  made  for  the  purpose  of  determining  the  proper  loca- 
tion of  the  road.  I  can  not  conceive  how  words  could  be  more  aptJy 
framed  to  indicate  with  certainty  that  it  wa-s  the  intention  of  the  com- 
pany that  the  route  designated  by  these  maps  should  be  the  general 
route  contemplated  by  the  act,  or  to  bring  it  more  clearly  within  the 
rule  laid  down  by  the  Supreme  Court  in  the  case  of  Buttz  r.  The  North- 
ern Pacific  Bailroad  Company,  where  they  say  that: 

The  general  route  may  be  considered  as  fixed  when  the  general  course  and  direction 
are  determined  after  an  actual  examination  of  the  country,  or  from  a  knowledge  of 
it,  and  is  designated  by  a  line  on  a  map  showing  the  general  features  of  the  adjacent 
country,  and  the  places  thiough  or  by  which  it  will  pass. 

While  there  is  confusion  as  to  what  was  the  real  character  of  this 
map,  produced  at  this  late  day  by  a  construction  sought  to  be  placed 
upon  letters  that  naturally  would  have  been  brought  to  the  attention 
of  the  Secretary  to  meet  this  question  when  it  was  first  raised,  if  tlic 
construction  now  sought  to  be  placed  upon  said  letters  was  true,  yet  it 
is  impossible  to  find,  from  a  careful  examination  of  them  and  of  the 
balance  of  the  testimony,  satisfactory  evidence  which  overcomes  the 
entry  upon  the  map  itself,  and  that  map  must  be  considered  as  it  was 
in  the  opinion  of  Secretary  Vilas,  as  a  map  filed  to  cover  the  general 
route  intended  to  be  used  by  the  railroad  company  in  eastern  Wash- 
ington. 

My  attention  has  been  called  to  the  case  of  St.  Paul  and  Pacific 
l^ailroad  Company  v,  Northern  Pacific  Railroad  Company,  139  U.  S.,  1. 
It  is  claimed  that  the  question  as  to  the  validity  of  a  withdrawal  upon 
a  second  or  amended  map  of  general  route  was  directly  involved  in  this 
case,  and  was  decided  contrary  to  the  views  herein  expressed. 

I  have  carefully  examined  said  decision,  and  am  unable  to  gather 
from  the  text  of  the  opinion  any  expression  indicating  that  it  was  the 
intention  of  the  court  to  affirm  the  validity  of  a  second  withdrawal  on 
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general  route,  or  that  the  attention  of  the  court  was  called  to  this  ques- 
tion. While  it  may  appear  from  an  examination  of  the  record  in  that 
case,  as  to  the  issues  presented  by  the  pleadings,  and  the  decree  of  the 
court  below,  which  was  afiSrmed  without  qualification,  that  the  right  of 
the  Northern  Pacific  to  several  of  the  tracts  awarded  to  it  by  the  decree 
depended  upon  the  validity  of  such  withdrawal,  yet  it  does  not  appear 
firom  the  opinion  that  this  question  was  decided  by  the  court,  as  con- 
tended for,  but,  on  the  contrary,  the  only  expression  by  the  court  as  to 
the  effect  and  purpose  of  the  statutory  withdrawal  provided  for  by  the 
act  upon  the  filing  of  map  of  general  route  rather  indicates  that  it  was 
the  filing  of  the  first  map  of  general  route  that  operated  to  withdraw 
the  lands,  and  preserve  them  for  the  benefit  of  the  company  until  the 
road  was  definitely  located,  to  the  exclusion  of  any  other  withdrawal. 
The  facts  bearing  upon  this  question  are  stated  by  the  court  as  fol* 
lows: 

The  general  location  of  the  route  of  the  Northern  Pacific  raibroad  was  designated 
In  1869,  and  a  map  of  it,  approved  by  the  Secretary  of  the  Interior,  was  filed  in  the 
office  of  the  commissioner  of  the  general  land  offtce  in  Angost,  1870;  and  thereupon 
the  Secretary  ordered  the  withdrawal  by  the  local  land  officers  in  Wisconsin  and 
Minnesota,  ftom  salCj  pre-emption,  homestead  and  other  disposal,  of  the  odd-nnm- 
bered  sections  not  sold  or  reseryed,  and  to  which  prior  rights  liad  not  attached, 
within  twenty  miles  on  each  side  of  the  said  line,  for  the  benefit  of  the  company, 
Sabsequently,  this  general  route  in  Minnesota  was  changed,  and  a  map  corrected  in 
accordance  with  the  change,  approved  by  the  Secretary  of  the  Interior,  was  filed  in 
the  general  land  office,  on  the  8th  of  October,  1870,  and  on  the  12th  of  that  month 
the  Secretary  ordered  the  withd  rawal  of  the  lands  in  conformity  with  the  new  gen- 
eral route  adopted.  The  company  then  proceeded  with  the  work  of  definitely  locat- 
ing the  line  of  the  road  through  that  State,  and  on  the  21st  of  November,  1871,  filed 
iu  the  office  of  the  commissioner  of  the  general  land  office  a  map  or  plat  of  the  line 
thus  definitely  fixed,  approved  by  the  Secretary  of  the  Interior, 

Upon  these  facts  the  court  says : 

Besides,  the  withdrawal  made  by  the  Secretary  of  the  Interior  of  lands  within 
the  forty  mile  limits  on  the  13th  of  August,  1870,  preserved  the  lands  for  the  benefit 
of  the  Kor  them  Pacific  fiailroad  from  the  operation  of  any  subsequent  grants  to 
other  companies,  not  specifically  declared  to  cover  the  premises. 

If  the  withdrawal  of  August  13, 1870,  preserved  the  lauds  within 
said  limits  for  the  benefit  of  the  Northern  Pacific  Bailroad  from  the 
oi)eration  of  any  subsequent  grant  to  other  companies,  which  with- 
drawal continued  in  force  until  the  definite  location  of  the  road,  as 
held  in  the  case  of  Buttz  v,  Northern  Pacific  Bailroad  Company  (119 
U.  S.,  55),  and  that  of  the  St.  Paul  and  Pacific  Eailroad  Company  v. 
Northern  Pacific  Bailroad  Company  (tfupra),  I  cannot  see  how  the  with- 
drawal upon  the  map  of  October  8, 1870,  could  have  operated  to  with- 
draw and  hold  in  reservation  different  lands,  or  to  authorize  the  Sec- 
retary to  make  a  withdrawal  thereunder,  unless  two  withdrawals  could 
exist  at  the  same  time,  holding  in  reservation  a  greater  area  of  lands 
than  the  forty  mile  limit,  designated  by  the  act. 
ICOO— VOL 
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-  The  correotneM  of  the  theory  that  the  withdrawal  provided  for  upon 
the  filiug  of  the  map  of  general  route  could  only  be  once  exercised^  and 
that  the  filing  and  acceptance  of  an  amended  map  of  general  route  and 
the  executive  withdrawal  were  without  validity  or  sanction  of  law,  seems 
to  be  so  well  established,  both  upon  reason  and  authority,  that  I  should 
hesitate  to  reverse  such  a  ruling,  unless  the  question  had  been  decided 
by  the  supreme  court  to  the  contrary,  which  I  do  not  find  in  the  case 
of  St.  Paul  and  Pacific  Railroad  Company  v.  Northern  Pacific  Bailroad 
Ck)mpany,  supra. 

From  a  careful  consideration  of  this  question,  I  am  satisfied  that  the 
maps  of  August  13,  1870,  designated  the  general  route  of  the  road 
through  the  territory  of  Washington,  and  that  no  other  withdrawal  on 
general  route  was  authorized. 

The  land  involved  in  this  case  is  the  SB.  J  of  Sec.  19,  T.  16  N.,  E. 
44  E.,  W.  M.,  Spokane  Falls  land  district,  Washington.  This  land  was 
not  covered  by  the  withdrawal  made  upon  the  map  of  general  route, 
filed  August  13, 1870.  Said  tract  was,  however,  included  in  the  with- 
drawal made  upon  the  filing  of  the  map  of  amended  general  route,  Feb- 
ruary 21, 1872,  but,  upon  the  definite  location  of  the  road,  shown  upon 
the  map  filed  October  4, 1880,  it  fell  within  the  indemnity  limits,  and 
was  selected  as  indemnity  March  20, 1884. 

On  July  23, 1883,  Charles  Cole  tendered  a  homestead  application  for 
this  land,  and  in  his  homestead  afiidavit  alleged  settlement  thereon  on 
April  6, 1878,  and  continuous  residence  since  October  20, 1878.  This 
application  was  rejected,  on  account  of  the  withdrawal  for  the  benefit 
of  said  company,  and,  upon  appeal,  said  rejection  was  sustained  by  your 
office  decision  of  December  8, 1883. 

Said  decision  was  reversed  by  departmental  decision  of  ]S"ovember 
19, 1888,  and  the  allowance  of  Cole's  application  was  directed,  under 
the  authority  of  the  holding  in  the  Guilford  Miller  case. 

A  motion  was  duly  filed  for  the  review  of  said  decision,  which  is  still 
pending  and  now  under  consideration. 

It  ai)pear8,  liowever,  from  the  record  now  before  me,  that  after  the 
revocation  of  the  indemnity  withdrawals  for  this  company — to  wit:  on 
October  27, 1887 — Cole  presented  a  second  application  to  enter  this  land, 
of  which  notice  was  given  the  company,  as  required  by  the  circular  of 
September  6, 1887  (6  L.  D.,  131),  and  its  protest  against  the  allowance 
of  the  same  was  filed  on  December  6, 1887. 

On  said  protest  hearing  was  had,  both  parties  being  represented, 
resulting  in  the  decision  of  the  local  officers  adverse  to  the  company, 
from  which  the  company  appealed,  but  said  appeal  was,  by  your  office 
decision  of  November  19, 1888,  held  to  be  out  of  time,  and  said  decision 
directed  the  cancellation  of  the  company's  selection  and  the  allowance 
of  Cole's  application. 

Acting  under  said  decision,  Cole  was  permitted  to  make  homestead 
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entry  New  4285,  for  this  land,  on  December  7, 1888,  wliieli  is  still  of 
record. 

It  must  be  apparent  that,  upon  the  filing  of  the  motion  for  the  re- 
Yiev  of  departmental  decision  of  Kovember  19, 1888,  upon  Cole's  first 
applic  ation,  you  were  witbout  jurisdiction  to  make  any  disposition  of 
this  laud,  until  said  motion  had  been  disposed  ot  The  proceedings 
had  upon  the  second  applicatiim  by  Oole  must  tber^ore  be  held  to  be 
irregular,  and  the  compauy  is  in  nowise  pr^ndicedby  its  failure  to  prop* 
erly  defend  the  case  arising  thereon,  its  interests — whatever  they  may 
be  in  the  premises — ^being  protected  by  the  motion  filed  for  review  of 
the  decision  of  Fovember  19, 1888,  to  the  consideration  of  which  I 
shall  now  proceed. 

It  will  be  remembered  that  Oole  alleges  settlement  on  April  6, 1878, 
and  continuous  residence  since  October  20,  same  year.  Having  held 
that  there  was  no  authority  of  law  for  the  withdrawal  of  lands  on  the 
map  of  amended  general  route,  the  lands  in  question  were,  in  1878,  sub- 
ject to  settlement  as  other  public  lands.  That  he  settled  at  the  time 
alleged  is  not  disputed  by  the  company,  and  the  record  made  on  the 
second  application,  at  which  the  company  was  represented,  clearly 
sustains  his  allegations  in  the  matter.  Being  subject  to  his  settlement 
when  made,  no  subsequent  withdrawal  or  selection  could  defeat  his 
rights,  and,  although  the  allowance  of  his  entry  upon  his  second  appli- 
cation was  irregular,  yet,  as  he  is  clearly  shown  to  have  the  right  to 
make  entry  of  the  land,  the  cancellation  of  the  company's  selection  will 
stand,  and  said  entry  will  be  permitted  to  remain  of  record  awaiting 
final  proo£ 

Two  other  questions  were  involved  in  the  case  of  GuDford  Miller, 
which  were  argued  upon  this  motion  for  review,  to  wit:  whether  the 
executive  possessed  the  authority  to  withdraw  lauds  within  the  indem- 
nity limits  for  the  benefit  of  this  grant  upon  the  definite  location  of  the 
road;  and  whether  lands  located  within  the  limits  of  the  Yakima 
Indian  reservation  afford  a  basis  for  the  selection  of  lieu  lands  under 
the  provisions  of  section  3  of  the  grant  to  said  road. 

As  the  case  of  Oole  is  determined  by  the  first  proposition  herein 
decided,  and  it  being  unnecessary  to  the  decision  of  this  case  to  make 
any  fhrther  ruling  therein,  I  shall  not  pass  upon  the  remaining  questions 
ontfl  a  case  shall  be  presented  which  can  only  be  controlled  thereby. 

For  the  reason  herein  given  the  motion  is  denied. 
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CONFIRMATION-SECTION  7,  ACT  OF  MARCH  8»  1801. 

UNITED   STATES  V.  GILBERT  ET  AL. 

In  the  application  of  the  confirmatory  proyisions  of  section  7,  act  of  March  3, 1891, 
an  intervening  entry  shonld  not  be  canceled  without  due  notice  to  the  entry- 
man,  with  fall  opportunity  to  be  heard  in  defense  of  his  claim. 

First  Assista/nt  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  July  7, 1893. 

I  am  in  receipt  of  your  commanication  of  May  17, 1893,  transmitting 
an  argument  and  accompanying  papers  filed  by  the  attorney  for  the 
American  Loan  and  Trust  Company,  mortgagee  of  B.  L.  Swinehart, 
involving  pre-emption  cash  entry  17o.  5762  of  the  E.  i  of  the  iN'E.  ^,  the 
S  W.  J  of  the  NE.  J,  and  the  NW.  i  of  the  SE.  J,  of  Sec.  9,  T.  1  S.,  E.  38 
W.,  being  the  same  land  described  in  departmental  decision  of  June 
16, 1892  (14  L.  D.,  651),  wherein  you  were  directed  to  call  upon  the 
transferee,  Henry  B.  Ketcham,  or  his  representatives,  to  furnish  testi* 
mony  as  required  by  letter  of  instructions  to  chiefs  of  divisions  of  May 
8, 1891  (12  L.  D.,  450).  You  state  that  said  decision  was  duly  promul- 
gated, and  on  November  26, 1892,  the  local  officers  transmitted  the 
affidavit  of  ownership  of  the  land  in  question  by  W.B.  Hooker,  admin- 
istrator of  the  estate  of  Henry  B.  Eetcham,  deceased,  with  a  reference 
to  an  abstract  of  title  previously  filed  in  your  office^  that  on  December 
24, 1892,  said  entry  of  Swinehart,  made  July  9, 1888,  was  held  for  can- 
cellation, and  the  local  officers  were  advised  that  upon  the  showing 
made  by  the  transferee  of  Gilbert,  his  entry  would  be  entitled  to  con- 
firmation under  said  act  of  March  3, 1891,  if  the  adverse  claimants 
under  Swinehart^s  entry  had  been  advised  of  the  action  in  said  case; 
that  the  record  failing  to  show  that  they  had  been  so  notified,  the 
local  officers  were  directed  to  notify  Swinehart  and  his  assignees  of 
the  action  had  in  the  case,  and  that  they  would  be  allowed  sixty  days 
to  show  cause  why  Swinehart's  entry  should  be  sustained,  and  you 
state  that^ 

In  view  of  the  fact  that  the  rights  of  the  interyening  entryman,  Swinehart,  and 
hiB  mortgagees  do  not  appear  to  have  been  considered  in  said  departmental  decifdoDi 
and  that  charges  of  fraud  and  coilnsion  on  the  part  of  Gilbert  and  his  transferees 
are  made  in  said  argument  and  showing,  you  transmit  the  same  and  ask  for  further 
instructions  in  the  premises. 

In  said  departmental  decision  reference  is  made  to  the  former  pro- 
ceedings involving  title  to  said  land,  the  recommendation  of  the  spe- 
cial agent  that  Gilbert's  cash  entry  be  canceled  because  the  entry  was 
made  in  the  interest  of  Messrs.  "  Bird  and  Ketcham,'^  the  cancellation 
of  said  entry  on  May  7, 1888,  and  the  subsequent  pre-emption  entry 
thereof  by  said  Swinehart,  also  to  the  reversal  of  said  cancellation  of 
Gilbert's  entry  upon  his  appeal  to  the  Department  on  May  8, 1888,  and 
the  ordering  of  a  hearing,  with  notice  to  the  transferee,  as  required  by 
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the  roling  of  the  Department  in  the  case  of  Henry  0.  Patnam  (5  L. 
D.,  22;  L.  &  R.  Press  Copy,  vol.  153, 286),  and  also  to  your  action  upon 
the  testimony  submitted  at  said  hearing,  holding  said  entry  for  cancel- 
lation. Ko  mention  whatever  was  made  of  Swinehart's  entry  in  said 
departmental  decision  ordering  said  hearing,  but  it  appears  that  he 
was  one  of  the  witnesses  who  testified  thereat.  If  the  attention  of 
the  Department  had  been  called  to  the  entry  of  Swinehart  when  the 
decision  of  your  office  cancelling  Gilbert's  entry  was  reversed,  and  a 
hearing  was  ordered,  the  entry  of  Swinehart  would,  doubtless,  have 
been  suspended,  and  he  would  have  been  made  a  formal  party  to  said 
bearing. 

The  effect  of  said  departmental  decision  holding  Gilbert's  entry  to 
be  within  the  conflrmatory  provisions  of  said  section  was,  at  least,  to 
suspend  Swinehart/s  entry,  whose  papers  were  before  the  Department, 
and  he  would  have  been  entitled  to  notice  thereof.  Besides,  it  appears 
that  you  held  said  entry  of  Gilbert  for  cancellation  on  June  5, 1890, 
aflEbrming  the  action  of  the  local  officers,  and  said  departmental  decision 
quotes  Bule  of  Practice  90  and  states  that  on  account  of  the  informal- 
ity and  inadequacy  of  this  appeal,  it  might  be  dismissed,  and  would 
be,  were  it  not  that  on  March  3, 1891  (26  Stat.,  1095),  Congress  passed 
an  act  which  confirms  entries  like  this. 

If  it  be  true  that  the  ^^fsulure  to  file  a  specification  of  errors  within 
the  time  required  will  be  treated  as  a  waiver  of  the  right  of  appeal,  and 
the  case  will  be  considered  closed"  it  may  well  be  questioned  whether 
the  expiration  of  the  time  within  which  the  appellant  is  required  to  file 
his  specifications  of  errors,  without  a  compliance  on  his  part  with  said 
requirements,  does  not  cause  your  decision  to  become  final,  so  far  as 
the  appellant's  rights  are  concerned,  especially  in  the  presence  of  an 
adverse  claim  of  record. 

The  affidavits  submitted  with  said  argument  allege  that  said  entry 
was  made  in  the  interest  of  the  Northwestern  Oattle  Company,  of 
which  said  transferee,  H.  B.  Eetcham,  was  a  member;  that  the  affidavit 
executed  by  said  Gilt>ert,  to  show  the  good  faith  of  said  H.  B'.  Ketcham, 
to  which  reference  is  made  in  said  departmental  decision,  was  not  under- 
stood by  him,  and  was  obtained  firom  him  while  in  a  state  of  intoxica- 
tion ;  that  he  never  received  the  amount  stated  in  the  deed  to  Ketcbam ; 
that  he  never  complied  with  the  requirements  of  the  pre-emption  law; 
and  that  the  agent  of  said  H.  B.  Eetcham,  to  whom  he  sold  said  land, 
knew  that  he  had  not  complied  with  the  requirements  of  the  law. 

It  appears  that  the  notice  of  said  showing  and  affidavits  was  duly 
served  upon  the  attorney  of  the  administrator  of  said  H.  B.  Ketcham, 
and  no  response  appears  to  have  been  made  thereto. 

In  my  judgment  a  hearing  should  be  ordered,  at  which  all  parties  in 
interest  may  appear,  and  submit  testimony  as  to  the  good  faith  of  the 
entrymen  and  transferees.  The  decision  of  the  Department  in  the  case 
of  United  States  v.  Gilbert  et  al.  {sujfra)  is  modified  accordingly. 
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COAL  LAT^D— PRIVATE  CASH  ENTRT. 

Charles  S.  Ludlam. 

A  private  cash  coal  entry  may  not  be  allowed  to  embrace  one  tract,  taken  in  the 
capacity  of  an  asBignee,  and  another  under  the  individual  right  of  the  purchaser. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  July  7, 1893. 

I  have  considered  the  appeal  of  Charles  S.  Ladlam  from  your  decision 
of  November  14, 1890,  holding  for  cancellation  his  private  cash  coal 
entry  No.  137  (Ute  series),  of  the  B.  J  of  the  NE.  J  of  Sec.  23,  T.  5  S., 
B.  92  W.,  made  July  12, 1890,  now  in  the  Glenwood  Springs  land  dis- 
trict, Colorado,  so  far  as  the  same  covered  the  SB.  ^  of  the  NE.  i  of 
said  section,  because  ^^  the  same  was  entered  in  claimant's  individnal 
capacity,  while  the  other  tract  was  entered  by  virtue  of  a  preference 
right  acquired  previously." 

Afterwards  claimant  filed  a  motion  for  review  of  said  decision,  claim- 
ing that  he  never  intended  to  base  his  application  upon  any  preference 
right  of  entry,  and  that  he  acquired  the  same  only  for  ^^  the  express 
purpose  of  extinguishing  the  declarant's  title  to  the  land."  On  Octo- 
ber  14, 1892,  you  denied  said  motion,  citing  as  authority  10  L.  D.,  539; 
IIL.  D.,361j  14L.  D.,  636. 

With  his  motion  for  review  was  filed  the  afi^davit  of  the  attorney  of 
said  claimant,  in  which  he  swears  that  on  March  30, 1890,  he  procured 
the  assignment  of  the  coal  declaratory  statement  made  by  one  D.  J. 
Hutchinson  for  the  N.  i  of  the  NE.  J  and  the  N.  i  of  the  NW.  i  of  said 
section,  because  said  Hutchinson  was  unwilling  to  relinquish  a  part 
thereof^  that  on  July  7,  same  year,  the  claimant  relinquished  to  the 
United  States  all  his  right,  title  and  claim  in  and  to  the  NW.  J  of  the 
NE.  i  and  the  N.  i  of  the  N  W.  J  of  said  section. 

The  attorney  also  swears  "that  said  Ludlam  never  intended  to,  and 
did  not,  and  does  not  now  base  his  application  of  entry  upon  any  pref- 
erence right  acquired  from  said  Hutchinson;"  that  said  assignment 
was  made  for  the  sole  purpose  of  enabling  said  Ludlam  to  make  the 
required  oath  "that  no  portion  of  said  tract  is  in  the  possession  of  any 
other  party ;"  that  his  attention  was  not  called  to  paragraph  9  of  th^ 
regulations  under  the  coal  land  law,  or  he  would  have  induced  said 
Hutchinson  to  have  made  a  relinquishment  instead  of  an  assignment 
of  his  preference  right,  and  he  oflFers  to  procure  the  relinquishment  of 
said  Hutchinson  and  file  the  same  nunc  pro  tunc^  if  that  will  cure  tlie 
defect. 

I  have  carefully  examined  the  entire  record,  and  find  no  reason  for 
disturbing  the  conclusion  arrived  at  by  your  office  decision  appealed 
from. 

As  stated  by  you,  this  entry  as  made  is,  in  effect,  two  rights  of  entry 
exercised  by  the  same  person — appellant  holding  one  forty  of  the  tract 
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entered,  as  the  assignee  of  Hatehinson,  and  the  other  forty  as  an  origi- 
nal entry  made  by  him  individually.  You  properly  state  that,  under 
the  law  and  regulations  and  decisions,  this  can  not  be  allowed.  The 
&€t  that  an  assignment  was  made  in  March,  1890,  and  that  the  relin- 
quishment and  entry  were  not  made  until  in  July  of  the  same  year, 
strongly  indicate  that  the  claim  as  now  presented  was  the  result  of  an 
afterthought,  and,  if  so,  the  equities  which  are  pleaded  have  little  force. 
However  this  may  be,  the  Department  must  be  controlled  by  the  law 
in  the  case;,  and  your  decision  is  affirmed. 


PBACTICS-*KirLE  FOB  ABYANCBMK19T  OV  CASES* 

Mabqubxts,    Houghton  ani>  ONXONAaoN  B.  B.  Go.  et  al.  v. 

Ebiokson. 

A  case  should  not  be  advanced  for  oonsideration  nnleas  a  denial  of  snch  action  would 

result  in  a  public  injury  or  injustice. 

Secretary  Smith  to  the  Commieeioner  of  the  Qeneral  Land  Office^  JvXy  7y 

1893. 

Under  date  of  January  26j  1893,  Messrs.  Oopp  and  Lackett,  Attor* 
neys  for  Erickson,  made  application  to  have  the  case  of  the  Marquette, 
HongbtoB  and  Ontonagon  Eailroad  Company  and  the  Michigan  Land 
and  Iron  Company  v,  Daniel  Erickson,  involving  land  in  the  Marquette, 
Michigan,  land  district,  advanced  for  immediate  consideration.  This 
application  was  denied  by  departmental  letter,  dated  February  2, 1893. 
I  am  now  in  receipt  of  your  letter  of  March  15, 1893,  transmitting  a  sec- 
ond application  by  Messrs.  Copp  and  Luckett,  to  the  same  effect  as  the 
one  denied  February  2,  1893. 

This  application  is  accompanied  by  an  affidavit  made  by  Rush  Cul- 
ver, in  which  he  states  that  he  has  been  the  attorney  for  a  large  number 
of  settlers  on  that  part  of  the  lands  formerly  granted  to  the  State  of 
Michigan,  for  the  benefit  of  the  predecessors  of  said  Marquette,  Hough- 
ton ami  Ontonagon  Railroad  Company,  and  forfeited  by  the  act  of 
March  2, 1889,  which  lies  immediately  west  of  the  line  established  March 
13, 1889,  separating  forfeited,  from  unforfeited  lands,  and  involved  in 
the  Secretary's  decision  of  March  2, 1891,  (12  L.  D.,  214),  in  the  case  of 
said  Michigan  Land  and  Iron  Company.  He  farther  states  that  settlers 
to  the  number  of  fifty  or  seventy-five  settled  upon  said  land  in  good 
futh,  and  that  they  have  maintained  their  settlements  at  great  incon- 
venience, and  through  many  hardships,  because  of  the  uncertainty  in 
regard  to  title,  their  applications  to  make  entry  having  been  suspended 
on  account  of  the  various  claims  of  ownership  made  to  said  lands  by 
the  Michigan  Land  and  Lron  Company. 

He  then  proceeds  as  follows : 

And  affiant  states  that  the  Attorney  General  of  the  United  States,  npon  the  recom- 
ffleodation  of  the  Secretary  of  the  Interior^  caased  suit  to  be  instituted  on  behalf 
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of  tbe  gOTemmenty  against  said  Michigan  Land  and  Iron  Company,  and  its  grantees, 
to  recover  damages  for  the  alleged  nnlawfal  catting  of  timber  on  said  lands,  and  to 
restrain  tlie  farther  commission  of  waste  thereon,  which  suit  is  now  pending  in  the 
district  conrt  for  the  western  district,  in  the  State  of  Michigan;  and  affiant  states 
that  a  large  proportion  of  said  lands  have  been  burned  oyer  by  forest  fires,  and  the 
pine  timber  standing  thereon  has  been  very  seriously  damaged  thereby,  so  much  so 
that  said  district  court  has  permitted  the  defendants  in  said  suit,  upon  the  g^iving  of 
bonds  to  account  for  the  value  of  the  same,  to  out  said  timber,  and  said  defendants 
liave,  to  this  affiant's  personal  knowledge,  out  green  timber  on  Tarioos  claims,  not 
contemplated  by  the  order  of  said  court,  to  the  irreparable  damage  of  said  settlers, 
because  he  says  that,  although  he  has  faithfully  endeavored  to  be  permitted  to  inter- 
plead in  said  suit,  on  behalf  of  the  settlers,  he  has  not  been  permitted  to  do  so,  on 
the  ground  that  they  have  no  claims  of  record,  disclosing  any  interest  in  the  subject 
matter  of  said  suit,  but  if  this  case  is  decided,  and  the  Commissioner's  decision 
affirmed,  then  the  applications  of  the  settlers  will  be  allowed  to  go  of  reeord,  and 
they  will  be  entitled  to  recognition  before  said  conrt,  in  said  action,  for  the  pur- 
pose of  protecting  their  rights ;  and  affiant  says  it  has  been  to  the  interest  of  the 
appellants  in  this  present  case  to  delay  action,  as  long  as  possible,  on  the  claims  of 
said  settlers,  in  the  Interior  Department,  in  order  to  prevent  them  from  being  in  a 

position  to  interplead  in  said  action. 
And  affiant  further  states,  that  the  sole  question  involved  in  the  case  at  bar  is  a 

question  of  law,  viz :  The  question  as  to  whether  the  land  involved  was  restored  to 
the  public  domain  by  operation  of  law,  by  virtue  of  said  forfeiture  act  of  March  2, 
1889,  or  whether  it  will  be  necessary  first  to  institute  suit  in  a  court  of  equity  to 
vacate  the  certification  of  said  lands  to  the  State  in  1860;  and  he  says  that  said 
question  was  fully  argued,  both  orally  and  by  brief,  before  the  Secretary  of  the 
Interior,  when  the  case  involving  the  location  of  said  dividing  line  between  for- 
feited and  unforfeited  lands  was  submitted,  but  the  Secretuy  expressly  reserved 
said  question  fo}r  fiirther  consideration^  as  is  shown  by  his  opinion  in  Michigan 
Land  and  Iron  Company,  in  12  L.  D.,  p.  218,  but  the  same  has  not  yet  been  consid- 
ered and  passed  upon,  idthough  more  than  two  years  have  elapsed.  The  same  ques- 
tion of  law,  however,  was  presented  to  the  Department  in  the  later  case  of  the 
New  Orleans  Pacific  Railroad  Company,  (14  L.  D.,  821),  and  was  decided  in  accord- 
ance with  the  decision  of  the  Commissioner  in  the  case  at  bar,  and  the  said  New 
Orleans  Pacific  Railroad  Company,  as  affiant  is  informed,  has  already  been  allowed 
to  enter  into  the  enjoyment  of  the  benefit  of  said  decision ;  and  he  says  that  his 
clients  being  plain,  ordinary  citizens,  are  unable  to  understand  why  this  New  Or- 
leans Railroad  Company,  whose  claim  was  presented  to  the  Department  after  theirs 
was,  should  have  had  this  question  of  law  settled  and  determined,  while  they  have 
waited  nearly  a  year  longer,  and  have  not  yet  had  an  authoritative  decision  on  the 
same  question  which  is  raised  in  their  cases. 

While  it  is  true  that  the  fii  st  application  was  unaccompanied  by  any 
affidavit  assigning  reasons  why  the  case  should  be  made  special,  it  is 
also  true  that  the  affidavit  now  before  me  does  not  state  any  matrrial 
facts  whi(;h  were  unknown  to  the  Department  when  the  first  applica- 
tion to  advance  the  case  was  denied.  The  case  will  probably  be  reached, 
in  regular  order,  within  a  few  weeks. 

In  my  opinion,  the  practice  of  advancing  cases  is  one  which  should 
not  be  encouraged. 

It  must  be  assumed  that  all  litigants  appear  before  the  Department 
in  good  faith,  and  each  one  is  entitled  to  have  his  case  considered  in 
the  regular  order  in  which  it  is  reached  in  the  transaction  of  business 
before  the  Department.    No  case  can  be  made  special  without,  in  a 
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greater  or  less  degree,  working  a  hardship  to  other  litigants,  and  as  a 
rule,  cases  should  not  be  advanced,  unless  a  denial  to  take  such  action 
would  result  in  a  public  injury  or  injustice. 

No  sufficient  reason  is  shown  why  this  application  should  be  granted, 
it  is  therefore  denied|  and  you  will  notify  the  parties  accordingly. 


PATENT-SECTION  9447  B.  S.-ABERNETHT  ISLAND. 

Portland  General  Electric  Go. 

When  a  pateot  has  been  iuaed  by  Araud,  acoident  or  mistake,  a  reoonTeyanoe  to  the 
goTemment  of  the  land  so  patented,  may  be  made,  and  a  new  patent  issue  to  the 
proper  owner. 

Section '2447  R.  8.,  authorises  the  issuanoe  of  a  patent  to  the  assignee  of  a  confirmed 
olaini,  where  the  confirmatory  statute  makes  no  provision  for  the  issue  of  patent. 

Secretary  Bmith  to  the  Oommiseioner  of  the  Oeneral  Land  QJJioe^  July 

7, 1893. 

With  your  letter  ("  D  »)  of  April  22, 1893,  you  transmit  the  petition 
of  the  Portland  Oeneral  Electric  Oompany,  a  corporation  existing 
under  the  laws  of  the  State  of  Oregon,  praying  that  a  patent  be  issued 
to  said  company  for  certain  islands  situated  in  the  Willamette  Biver, 
near  Oregon  Oity,  and  described  in  the  plats  of  the  official  survey  on 
file  Lq  your  office  as  lot  5,  Sec.  36,  T.  2  S.,  B.  1  E.,  W.  M.,  and  lots  8 
and  11,  Sec  31,  T.  2  S.,  B.  2  E.,  W.  M.,  Oregon. 

It  is  alleged  in  the  i)etition,  which  is  duly  sworn  to— 

1st:  That  the  lands  above  described  constitute  what  has  been  known 
for  more  than  forty-two  years  ^ast  past  as  <^  Abernethy  Island." 

2d:  That  the  company  petitioning  ^<  is  the  legal  assigns  of  the  com- 
panies" described  in  section  11  of  the  act  of  Congress  approved  Sep- 
tember 27, 1850  (9  Stat,  499). 

3d :  That  said  island  is  located  in  the  Willamette  Biver,  immediately 
above  what  is  known  as  ^^The  Falls  of  the  Willamette,"  near  Oregon 
Oity,  and  is  wholly  surrounded  by  navigable  water  during  the  whole 
year. 

4th :  That  at  the  date  of  the  passage  of  the  act  of  1850  («upra),  the 
said  Abernethy  Island  was  public  laud  of  the  United  States. 

5th:  That  petitioner  and  its  assignors  have  been  in  the  uniuter- 
rupted  possession  of  said  Abernethy  Island  and  the  whole  thereof  for 
more  than  forty-two  years  last  past,  and  are  now  in  possession,  and 
petitioner  has  erected  thereon  large  and  expensive  works  connected 
with  the  business  of  electric  lighting  at  a  cost  of  more  than  $160,000. 

Section  11  of  the  act  of  1850  provides  as  follows : 

And  be  it  further  enacted:  That  what  is  known  as  the  "  Oregon  City  Claim,"  ex- 
cepting the  Abernethy  Island,  which  is  hereby  oon6rmed  to  the  legal  assigns  of  the 
Willamette  Milling  and  Trading  Companies,  shaU  be  set  apart,  and  be  at  the  di»- 
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posal  of  the  legislative  assembly,  the  proceeds  thereof  to  be  applied  by  said  leglala- 
tive  assembly  to  the  establishment  and  endowment  of  a  university,  etc. 

In  your  office  letter  ("E'')  of  December  15, 1892,  addressed  to  Hon. 
John  H.  Mitchell,  U.  S.  Senate,  you  say: 

The  foUowing  table  copied  from  the  official  plat,  approved  September  9, 1865,  gives 
the  meanders  of  the  ''rocky  island''  (referred  to  by  you)  in  the  Willamette  Biver, 
immediately  above  Oregon  City,  and  situated  in  See.  36,  of  township  2  south,  range 

1  east,  and  section  31,  township  2  south,  range  2  east The  said  island 

was  surveyed  by  David  P.  Thompson,  U.  S.  Deputy  Surveyor,  under  special  instruc- 
tions isued  to  him,  bearing  date  July  15, 1865,  and  he  was  authorized  and  instruc- 
ted to  make  returns  of  said  survey  under  his  contract  No.  109,  dated  January  30, 
1865.  The  plat  of  the  island  was  transmitted  with  the  surveyor-general's  letter, 
dated  September  27, 1865,  and  received  at  the  General  Land  Office  November  4, 1865. 
That  portion  of  the  island  situated  in  See.  36,  T.  2  S.,  B.  1  £.,  is  designated  as  lot  5, 
containing  7.63  acres,  and  that  portion  in  Sec.  31,  township  2  south,  range  2  east,  is 
designated  aa  lot  11,  containing  16.27  acres. 

Nothing  is  found  of  record  in  this  office  designating  said  island  as  "Abemethy 
Island."  ....  The  island  referred  to  in  your  letter  of  12th  instant  as  lot  8 
lying  north  of  **  Rocky  Islaud^"  described  above,  appears  to  been  surveyed  at  the 
time  of  the  original  subdi visional  survey  of  township  2  south,  range  2  east.  The 
island  is  designated  as  lot  8  of  section  31,  township  2  south,  range  2  east,  W.  M., 
containing  1.36  acres. 

While  the  plats  of  snrvey  on  file  in  your  office  do  not  designate  the 
island  in  question  as  ^^Abernethy  Island,"  it  is  contended  that  lot  5, 
in  Sec.  36,  T.  2  S.,  B.  1  E.,  containing  7.63  acres,  and  lot  11,  in  Sec.  31, 
T.  2  S.,  E.  2  E.,  containing  16.27  acres,  and  lot  8,  in  last  named  section, 
containing  1.36  acres,  constitute  the  ^'Abernethy  Island,"  which  was 
granted  by  the  act  of  1850  {supra). 

In  your  letter  transmitting  the  petition  you  say: 

No  claim  appears  to  have  ever  been  flled  for  these  lands  on  account  of  the  grant, 
and  this  office  seems  to  have  entirely  disregarded  the  same,  for  the  lines  of  the  pub- 
lic survey  were  extended  over  them  in  1851  and  1852,  and  on  November  21,  1865, 
Allen  M.  Thompson  waa  permitted  to  file  pre-emption  D.  S.  No.  298  for  lot  11,  before 
described,  upon  which  patent  was  issued  June  1,  1866. 

This  petitioner  has  purchased  any  right  Thompson  may  have  acquired  under  said 
pre-emption  claim,  and  offers  to  reconvey  the  land  to  the  United  States,  to  the  end 
that  its  request  for  patent  under  the  grant  may  be  favorably  acted  on. 

Conceding  that  lot  11  is  a  part  of  the  Abernethy  Island  granted  to 
the  company  by  the  act  of  1850,  It  is  manifest  that  it  was  error  to 
patent  the  same  to  Thompson. 

When  patents  have  been  issued  by  fraud,  accident,  or  mistake  a  re- 
conveyance of  the  land  so  patented  to  the  government  may  be  made, 
and  the  land  awarded  to  its  proper  owners,  evidenced  by  a  new  pat- 
ent.   Juniata  Lode,  13  L.  D.,  715. 

While  the  act  of  1850  {supra)  contains  no  provision  for  the  issue  of 
a  patent  for  "Abernethy  Island,"  section  2447  of  the  Revised  Statutes 
provides : 

In  case  of  any  claim  to  land  in  any  State  or  Territory,  which  has  heretofore  been 
confirmed  by  law,  and  in  which  no  provision  is  made  by  the  confirmatory  statute 
for  the  issue  of  a  patent,  it  may  be  lawful,  where  surveys  for  the  land  have  been  or 
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may  hereafter  bo  made,  to  iesne  patents  for  the  claims  so  confirmed,  upon  the  pres- 
entation to  the  Commissioner  of  the  Qeneral  Land  Office  of  plats  of  surrey  thereof, 
duly  approved  by  the  surveyor-general  of  any  State  or  Territory,  if  the  same  be 
found  correct  by  the  Commissioner.  But  such  patents  shall  only  operate  as  a  relin- 
quishment of  title  on  the  part  of  the  United  States,  and  shall  in  no  manner  interfere 
with  any  valid  adverse  right  to  the  same  land,  nor  be  construed  to  preclude  a  legal 
investigation  and  decision  by  the  proper  Judicial  tribunal  between  adverse  claims 
to  the  same  land. 

In  your  letter  transmitting  the  x>etition  yon  say: 

It  would  seem  that  under  this  section  a  survey  of  the  claim  must  first  be  made  and 
approved^  and  that  the  duties  of  this  office  thereunder  are  merely  ministerial  and 
does  not  contemplate  extended  investigation  to  determine  the  rights  of  parties 
thereunder  or  the  identity  of  the  land  involved  in  said  claim. 

Under  the  peculiar  circumstances,  having  doubt  as  to  my  authority  in  the  prem- 
ises, and  not  desiring  to  cast  a  cloud  on  the  company's  claim,  by  denying  its  appli- 
cation and  forcing  it  to  appeal,  I  have  thought  it  advisable  to  submit  the  entire 
matter  for  your  consideration,  with  this  statement  of  facts,  to  the  end  that  I  may 
be  instructed  as  to  the  powers  of  this  office  under  section  2447,  R.  S.,  and  the  ftir- 
ther  course  to  be  pursued,  if  any,  to  secure  a  proper  survey  of  this  claim  as  the  basis 
of  patent^  should  you  determine  that  authority  is  given  by  said  section  to  issue  pat- 
ent at  this  time  on  said  claim. 

If  it  be  true  that  the  aforesaid  lots,  viz:  lot  5,  containing  7.63  acres, 
lot  8  containing  1.36  acres,  and  lot  11  containing  16.27  acres,  consti- 
tute a  tract  of  land  which  is  identical  with  the  Abernethy  Island, 
granted  by  the  act  of  1850  («tfpra),  it  is  manifest  that  said  lots  belong 
to  the  legal  assigns  of  the  Willamette  Milling  and  Trading  Companies. 
In  such  case  the  patent  applied  for  would  be  only  the  evidence  of  a  title 
already  granted. 

The  Department  will  not  assume  jurisdiction  as  to  the  rights  of  par- 
ties under  the  grant.  Since  the  lots  above  described  have  already  been 
surveyed,  and  their  areas  correctly  determined,  the  only  question,  as 
it  seems  to  me,  to  be  determined  is  the  identity  of  these  lots  with  the 
Abernethy  Island,  named  in  the  grant.  That  being  shown,  authority 
is  given  in  section  2447  of  the  Revised  Statutes  (above  quoted)  to  issue 
a  patent  to  the  legal  assigns  of  the  Willamette  Milling  and  Trading 
Company. 

Two  questions  of  fact  are  therefore  necessarily  involved,  namely: 

1.  Is  petitioner  as  a  company  the  legal  assignee  of  the  company 
named  in  the  grant  of  1850  {8upra)f 

2.  Are  the  lots  for  which  patent  is  asked  identical  with  the  Aber- 
nethy Island  named  in  the  grant  t 

As  to  lot  No.  8,  above  described,  it  was  practically  held,  in  the  case 
of  "  State  of  Oregon,^  decided  February  16, 1893  (L.  &  E.  press  copy- 
book. No.  262,  p.  174),  that  the  same  was  identical  with  the  ^^  Abernethy 
Island"  named  in  the  grant  of  1850. 

The  company  in  its  petition  proffers  <^  to  make  proof  in  such  time 
and  place  as  tiie  Commissioner  or  Department  may  indicate  of  all  the 
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material  facts  set  out  in  this  petition."  You  will,  therefore,  call  on  the 
company  to  furnish  such  ftirther  proof  as  may  be  necessary  to  clearly 
and  lully  establish  the  facts  above  indicated,  and  then  take  such  fur- 
ther steps  in  the  premises  as  the  facts  shown  may  warrant,  in  the  light 
of  the  matters  herein  set  forth. 


McInnis  bt  al.  v.  Cottbb. 

On  motion  for  rehearing  the  departmental  decision  of  December  19, 
1892, 15  L.  D.,  583,  was  vacated  by  Secretary  Smith,  July  7^  1893,  and  a 
further  heariug  ordered. 


CONinBlCATION—TBANSFEKBB-ATTORNET. 

Gubley  «•  Mabtin  £T  al. 

A  transferee  who  employs  another  to  procure  title  to  a  tract  of  land,  and  leayes  the 
method  thereof  to  such  agent,  does  not  occupy  the  status  of  a  purchaser  or 
incumbrancer  in  good  faith,  if  said  agent  secures  the  title  to  said  land  through  an 
entry  made  in  the  interest  of  said  transferee,  even  though  the  transferee  had  no 
knowledge  of  such  fraudulent  action. 

An  attorney  who  procures  a  fraudulent  entry  to  be  made  shonld  be  disbarred  from 
practicing  before  the  local  office. 

Secretary  Smith  to  the  Oammisaioner  of  the  General  Land  Offloe^  July  7, 

1893. 

On  August  30^  1881,  H.  A.  Yonge  made  timber-culture  entry  'So.  2430, 
for  the  W,  i  of  the  KW.  J,  the  W.  J  of  the  SW.  J,  Sec.  30,  T.  9  S.,  B.  6 
W.  (Concordia  series),  Salina,  Kansas. 

On  April  15, 1884,  he  relinquished  the  entry,  and  on  the  same  day 
Mary  J.  Martin  iiled  her  pre-emption  declaratory  statement  for  the  same 
land,  alleging  settlement  thereon  April  1,  of  that  year.  *  She  submitted 
her  final  proof  for  the  land  November  1, 1884  (six  months  and  sixteen 
days  after  filing)^  and  on  December  1, 1884,  final  certificate,  No.  2643, 
\i^as  issued. 

On  December  19, 1889,  James  M.  Gurley  filed  his  contest  affidavit 
against  the  entry,  charging,  among  other  things,  that  the  same  was 

"  made  in  fraud  and  in  violation  of  the  spirit  and  letter  of the 

law;"  that  she  made  the  entry  under  a  contract,  for  a  consideration 
then  agreed  on  by  and  with  one  Jacob  Markley  that  said  tract  should 
be  deeded  to  Jarvis,  Gonklin  and  Co.,  or  to  some  one  in  their  interest, 
as  soon  as  title  should  be  obtained  from  the  United  States;  that  said 
Jarvis,  Gonklin  and  Co.  fiimished  the  money  under  said  agreement  to 
obtain  title  from  the  United  States,  and  procured  a  deed  of  conveyance 
of  said  land  to  one  Robert  C.  Wear,  for  and  in  the  interest  of  said  com- 
pany; that  said  company  enclosed  the  same  in  a  tract  of  more  than 
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three  thousaud  acres  with  a  barbed  wire  fence,  and  has  held  the  laud 
ever  since;  that  the  said  Mary  J.  Martin  never  established  a  residence 
on  the  land  in  good  faith;  that  no  house  was  built  thereon;  that  no 
part  of  the  land  was  cultivated;  that  she  lived  with  her  father  and 
never  at  any  time  lived  on  the  land,  either  before  or  after  entry,  etc. 

Hearing  was  had,  and  the  register  and  receiver  recommended  the 
cancellation  of  the  entry,  and,  on  appeal,  your  office,  by  decision  dated 
May  31, 1892,  affirmed  that  action.  H.  M.  Beardsley  and  H.  0.  Gilbert, 
claiming  to  be  transferees,  have  appealed  to  this  Department. 

It  is  admitted  that  the  land  in  question  was  deeded  by  Mary  J.  Mar- 
tin to  B*  0.  Wear  on  November  27, 1884,  and  that  Wear  subsequently 
conveyed  the  same  to  H.  M.  Beardsley  and  H.  0.  Gilbert. 

A  duly  certified  abstract  from  the  register  of  deeds  of  Mitchell 
County,  E[ansas,  dated  July  1, 1891,  shows  that  the  receiver's  receipt 
was  dated  December  1, 1884  (same  date  as  final  certificate  above  noted) ; 
that  Mary  J.  Martin  (a  widow)  conveyed  the  land  by  warranty  deed 
to  Robert  0.  Wear  for  the  consideration  of  $1,600,  November  — ^  1884; 
that  on  January  7, 1885,  Wear  mortgaged  the  land  in  question,  with 
other  lands,  to  Jarvis,  Conklin  and  Co.,  for  the  consideration  of  $25,000; 
that  on  May  7, 1885,  Bobert  0.  Wear  conveyed  the  land  in  controversy, 
with  other  land,  by  warranty  deed  to  H;  M.  Beardsley  and  H.  G.  Gil- 
bert, for  the  consideration  of  $65,000. 

The  abstract  shows  no  release  of  the  mortgage  given  by  Wear  to 
Jarvis,  Conklin  and  Co. 

I  think  the  testimony  sufficiently  shows  that  neither  the  residence 
nor  the  improvements  were  such  as  to  indicate  good  faith.  In  fact,  it 
would  appear  that  no  habitable  house  was  ever  built  on  the  land;  there 
was  no  cultivation,  and  but  a  small  amount  of  breaking,  which  soon 
went  back  to  buffalo  grass. 

No  motion  is  filed  asking  for  confirmation  under  the  7th  section  of 
the  act  of  March  3, 1891  (26  Stat.,  1095),  but  it  is  insisted  that  your 
office  erred  '^in.not  holding  that  inasmuch  as  H.  M.  Beardsley  and  H. 
C.  Gregory  (Gilbert)  purchased  this  land  on  May  7, 1885,  it  came  within 
the  confirmatory  provisions  of  the  act  of  March  3, 1891." 

Nearly  all  the  testimony  relating  to  the  charge  that  Mrs.  Martin  en- 
tered the  land  in  pursuance  of  a  contract  to  convey  the  same  to  some 
one  in  the  interest  of  Jarvis,  Conklin  and  Co.,  is  given  by  H.  A.  Yonge, 
of  Beloit,  Kansas,  who  was  the  contestant's  attorney. 

Yonge  testifies  that  in  1884  Jarvis,  Conklin  and  Co.  desired  to  obtain 
a  large  tract  of  land  for  stock  purposes,  and  employed  him  to  obtain 
title  to  the  several  tracts  wanted ;  that  prior  to  his  employment  as  such 
agent,  Samuel  M.  Jarvis,  of  the  firm  of  Jarvis,  Conklin  and  Co.,  came 
and  looked  over  the  county,  and  concluded  he  could  buy  enough  to 
make  a  body  of  between  two  and  three  thousand  acres,  at  reasonable 
prices;  that  he  examined  a  map  in  his  (Yonge's)  office  to  determine 
what  quarter  sections  to  buy,  also  to  get  the  ranch  as  compact  as  po8-> 
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Bible;  that  the  land  in  controversy  was  taken  into  oonBideration;  that 
he  and  Jarvis  talked  over  the  question  of  probable  prices,  but  nothing 
was  agreed  upon  as  to  what  prices  were  to  be  paid;  or  how  the  title 
was  to  be  acquired.    He  further  says : 

I  made  a  plat  of  the  ranch  and  the  lands  which  were  wanted,  and  saw  th«  parties 
who  were  the  owners  of  the  lands;  ascertained  the  prices  they  covild  be  had  for, 
and  mailed  a  plat,  together  with  a  statement  of  the  prices,  to  the  company  .  •  • 
...  and  when  directed,  closed  the  trade.  6ome  time  afbex,  Mr.  Jarvis  was  here, 
and  after  Mr.  Markley  had  made  the  arrangements  with  Mary  J.  Martin  for  this 
tract  of  land,  I  ezecated  a  relinquishment  of  timber  entry  (Icuid  in  controYcrsy)  and 
mailed  it  to  the  land  office  at  Concordia,  with  the  application  for  the  pre-emption 
entry  of  Mary  J.  Martin,  and  Jarvis,  Conklin  and  Co.  paid  me  $160  for  relinquish- 
ing that  timber  entry. 

Yonge  also  testified  that  he  made  out  the  declaratory  statement  for 
Mrs.  Martin,  advanced  the  money  to  pay  for  the  same,  and  charged  it 
to  the  account  of  the  company;  that  this  money  was  paid  out  on  an 
agreemen  t  made  by  Jacob  Markley,  for  the  purpose  of  acquiring  title 
to  the  land  for  Jarvis,  Conklin  and  Go. ;  ^'  The  application  to  make  final 
proof  was  made  by  me  and  sent  to  the  land  office,  and  on  proof  day 
she  and  her  witnesses  came  into  my  office  in  Beloit;  I  wrot<e  the  proof 
and  same  was  afterwards  sworn  to;'^  that  he  wrote  the  deed  (executed 
by  Mrs.  Martin  to  Wear),  and  drew  on  Jarvis,  Conklin  and  Co.,  for  the 
money  to  pay  the  government  for  the  laud,  together  with  all  costs  and 
expenses,  including  pay  for  his  own  services,  and  one  hundred  dollars 
to  pay  Mrs.  Martin  the  contract  price  for  the  land  as  made  between  her 
and  Markley;  that  he  advanced  these  costs  for  the  company,  including 
the  $100  paid  Mrs.  Martin;  the  final  receipt  was  returned  to  him,  and 
either  the  deed  or  final  receipt  afterwards  sent  to  the  company;  tlie 
deed  was  made  to  the  party  (Wear)  according  to  instructions  given  by 
the  company;  that  after  the  contest  was  initiated,  Mrs.  Martin  came 
to  his  office,  and  seemed  worried,  being  afraid  she  would  be  implicated 
in  a  criminal  prosecution;  that  the  mode  of  acquiring  the  lands  desired 
for  the  ranch  "  under  certain  limitations  was  left  to  me;  ^  that  he  talked 
with  Mr.  Markley,  who  had  made  the  contract  with  Mrs.  Martin,  be- 
fore the  latter  had  entered  upon  the  land;  that  he  acquainted  Mr.  Gur- 
ley  (contestant)  with  ''part  of  the  facts"  upon  which  contest  was 
brought,  and  he  may  have  approached  a  dozen  persons  to  get  them  to 
contest  the  entry;  that  there  were  several  subdivisions  of  government 
land  held  by  different  parties,  and  **  we"  (Jarvis  and  himself)  talked 
over  the  question  of  probable  prices;  that  the  one  hundred  and  twenty 
acre  tract  of  land,  proved  up  and  patented  by  Silvia  Belding  and 
deeded  to  Robert  G.  Wear,  was  done  by  an  agreement "  made  by  me 
with  Silvia  Belding,  through  Jacob  Markley;"  that  he  was  employed 
(as  stated)  by  the  company  to  obtain  title  to  these  lands,  and  there 
were  three  tracts  of  government  land  inside  the  ranch,  in  addition  to 
isolated  forties; 

the  only  way  the  title  could  be  procured  to  these  tracts  of  government  lands  washy 
procuring  some  one  to  put  entries  on  them  and  make  improvements,  and  establish  a 
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xeftidenoe  aad  oomply  with  the  public  laodUwB;  ....  I  was  enabled  to  go 
down  to  the  zaneh  to  get  peisonfi  to  settle  on  thase  landS;  and  in  fact  I  did  not  know 
who  to  get  to  make  the  entries,  and  I  talked  the  matter  over  with  Jacob  Markley— 
told  him  what  was  wanted;  he  afterwards  stated  to  me  that  Silvia  Belding  and 
Mary  J. Martin  would  each  make  an  entry;  ....  I  also  paid  Silvia  Belding 
the  eoBiract  price  for  the  land  agreed  on  between  her  and  Markley. 

At  the  time  these  lands  were  sought  after,  an  agreement  had  been 
made  for  the  purchase  price  of  the  land  and  the  price  submitted  to  the 
company;  that  he  drew  a  sight  draft  on  the  company  at  Kansas  Oity, 
for  the  purchase  price. 

It  appears  that  a  body  of  about  three  thousand  acres  of  land  was 
secured  for  the  company,  and  the  whole  enclosed  with  a  barbed  wire 
fence.  Just  how  much  of  this  body  of  land  belonged  to  the  government 
when  the  ranch  was  located  does  not  clearly  appear. 

Jacob  Markley,  who  it  is  alleged  made  the  aforesaid  contract  with 
Mrs.  Martin,  positively  denies  making  any  such  contract,  either  for 
himself  or  any  one  else.  He  swears,  however,  that  attorney  Yonge 
tried  to  get  him  (Markley)  to  induce  some  one  to  file  on  the  land ;  that 
he  (Yonge)  wanted  the  land. 

Yonge  tried  to  get  Markley,  on  cross-examination,  to  admit  that  he 
(Markley)  induced  Silvia  Belding  to  settle  upon  and  make  final  proof 
for  one  of  the  tracts  of  land  included  in  the  ranch  at  his  (Yonge's)  sug- 
gestion. Markley  refused.  It  appears,  however,  that  Markley  was  in 
some  way  interested  in  securing  the  ranch  for  the  company. 

The  only  evidence  tending  to  corroborate  attorney  Yonge's  state- 
ments, above  given,  is  that  given  by  contestant  Gurley  and  witness 
W.  H.  Simmons. 

Those  witnesses  testify  that  Mrs.  Martin  admitted  to  them,  when  she 
was  served  w'th  the  notice  of  contest,  that  the  charges  in  the  contest 
affidavit,  which  were  read  to  her,  were  true.  Defendant's  witness  W. 
W.  Abercrombie,  however,  swears  that  Mrs.  Martin  told  him  that  the 
contest  affidavit  was  not  true;  that  she  made  no  contract,  prior  to 
filing,  to  convey  the  land  to  any  one.  Neither  Samuel  M.  Jarvis,  nor 
Biehard  B.  Gonklin,  of  the  firm  of  Jarvis,  Gonklin  and  Oo.,  testified  in 
the  case;  nor  did  H.  M.  Beardsley  or  H.  G.  Gilbert,  who  appear  to  be 
joint  owners  of  the  equity  of  redemption,  testify. 

Jarvis,  Gonklin  and  Go.,  as  shown  in  the  abstract,  have  an  uncan- 
celed mortgage  on  the  land,  which  in  that  condition  was  conveyed  by 
Wear  to  Beardsley  and  Gilbert,  as  above  shown. 

JN^either  the  transferees  nor  the  mortgagees  have  filed  any  motion  for 
confirmation  under  the  act  of  1891,  supra.  It  is  shown  that  the  land 
was  sold  and  encumbered  after  final  entry;  that  there  was  no  adverse 
claim  prior  to  entry,  and  the  land  was  so  sold  and  encumbered  prior  to 
March  1^  1883. 

It  is  not  shown,  however,  that  the  purchase  or  encumbrance  of  the 
land  was  made  in  good  faith,  and  without  any  knowledge  or  participa- 
tion in  the  alleged  fraud;  and,  if  attorney  Yonge's  testimony  be  true, 
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that  can  never  be  shown,  for,  although  Messrs.  Jarvis,  Gonklin  and 
Company  may  have  been  in  ignorance  of  the  disreputable  methods  em- 
ployed by  Yonge  to  obtain  the  lands,  yet  if  Yonge  was  their  agent,  and 
the  method  of  obtaining  the  lands  was  left  to  him,  as  he  avers,  the 
company,  without  any  knowledge  of  these  methods,  could  not  claim 
immunity  from  the  consequences  of  the  fraud. 

It  is  alleged  in  the  appeal  that  your  ofBce  ^<  erred  in  attaching  any 
weight  to  the  testimony  of  H.  A.  Yonge,  who  according  to  his  own  tes- 
timony was  perpetrating  a  fraud  on  the  government  and  then  became 
the  attorney  for  the  contestant." 

I  think  there  is  much  force  in  this  specification.    It  is  apparent  that 

Yonge,  if  his  testimony  be  true,  sought  illegal  methods  to  acquire  the 

land  for  the  company.    From  his  testimony,  it  manifestly  appears  that 

he  not  only  knew  that  Mrs.  Martin  settled  on  the  land  in  the  interests 

of  the  company,  but  it  was  through  his  efforts  that  she  was  induced  to 

do  so.    !N^ot  only  that,  but  he  wrote  her  final  proof,  in  which  she  was 

made  to  say: 

Nor  have  I  settled  upon  and  improTed  said  land  to  seU  the  same  on  speoolation,  bat 
in  good  faith  to  appropriate  it  to  my  own  ezolusive  use  or  benefit;  and  that  I  have 
not  directly  or  indirectly  made  any  agreement  or  contract  in  any  way  or  manner 
with  any  person  or  persons  whomsoever  by  which  the  title^  which  I  may  acquire 
from  the  government  of  the  United  StateSi  should  inuie,  in  whole  or  in  part,  to  the 
benefit  of  any  person  except  myself. 

Having  been  instrumental  in  inducing  the  widow,  Mrs.  Martin,  to 
settle  upon  and  make  final  proof  for  the  land  in  the  interest  of  another, 
and  having  written  for  her  the  final  proof,  in  which  the  above  state- 
ment appears,  it  is  difficult  to  see  how  he  can  escape  the  imputation  of 
the  crime  of  subornation  of  perjury.  If  his  statements  are  true,  it  is 
manifest  that  the  entry  should  be  canceled;  but  I  hesitate  to  take  such 
steps  upon  Yonge's  testimony  alone. 

I  think  however  a  hearing  should  be  ordered,  of  which  all  parties 
in  iiiterest  should  be  duly  notified,  including  Mrs.  Martin  and  the  con- 
testant. 

Evidence  should  be  taken  touching  the  statements  above  given  by 
Mr.  Yonge — his  alleged  agency  for  Jarvis,  Conklin  and  Co. — and  the 
bona  fides  or  otherwise  of  the  purchasers  and  encumbrances  of  the  land 
in  controversy. 

You  will  also  detail  a  special  agent  in  the  field,  who  may  be  present 
at  the  hearing.  He  should  be  directed  to  investigate  the  charges  as  to 
other  government  lands  being  included  in  the  ranch  of  Jarvis,  Oonklin 
and  Co.,  and  whether  such  government  lands,  if  any,  have  been  entered 
since  1884,  by  whom,  when,  etc.,  the  good  faith,  or  want  of  good  faith, 
as  the  case  may  be,  and  have  the  report  of  such  agent  submitted  to 
your  office  as  soon  as  practicable,  with  a  view  to  the  suspension  ot  any 
entries  that  may  have  been  unlawfully  made. 

H.  A.  Yonge's  name  is  not  borne  on  the  rolls  as  one  authorized  to 
practice  before  this  Department.    You  will  direct  him  however  to  be 
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nottfled  to  8how  cause  within  thirty  days  from  receipt  of  notice,  why 
he  shonld  not  be  disbarred  from  practicing  before  the  local  land  offices^ 
by  reason  of  his  self  oonfe&sed  partieipation  in  the  allegei^  fraud  relat- 
ing to  the  entry  of  Mrs,  Martin  and  Bilria  Beldiiig. 
The  decision  appealed  from  is  accorJiugly  modified. 


BAILBOAB  GnANT-WrrnDRAWAI^ACrr  OF  APBUi  SI*  ISTS. 

BSOWN  v.  NOBTHBBN  PAOIPIO  B.  B.  Go. 

A  priT»te  cash  entry  is  not  within  the  scope  of  the  act  of  April  21, 1876,  and  snch  an 
entry  allowed  after  withdrawal  on  general  ronte,  and  prior  to  the  receipt  of 
notice  thereof  at  the  local  office,  does  not  operate  to  except  the  land  so  entered 
from  the  effect  of  said  withdrawal. 

Secretary  Smith  to  the  Commissimer  of  the  General  Land  Office^  July  7, 

1893. 

I  have  considered  the  appeal  of  William  H.  Brown  from  yonr  deci- 
sion of  March  28, 1892,  rejecting  his  application  tendered  February  10, 
18^,  at  Vancouver  land  office^  W.^hlngton^  to  make  homestead  entry 
for  Lot  3,  Sec.  27,  T.  11  N.,  K.  2  W. 

Said  land  is  within  the  withdrawal  of  August  13, 1870i,  on  general 
ToutCi  for  the  Northern  Pacific  ttailroad  Company,  and  within  the  pri- 
mary limits  of  the  grant  to  said  company^  as  shown  by  its  map  of 
definite  location,  filed  September  13, 1873. 

On  October  18, 1870,  J.  O.  H.  Spinney  made  private  easi^  entry  (No. 
3172)  of  said  tract,  said  laud  having  been  previously  ofiered  fivr  sole, 
which  entry  was  canceled  February  3, 1875,  and  the  purchase  mcMii^y 
reminded,  because  the  entry  was  illegal  for  the  reason  that  it  was  made 
subsequent  to  the  filing  of  the  map  of  general  route  on  August  13, 1870. 

The  sixth  section  of  the  act  of  July  2, 1864  ( 13  Stat.,  361, 369),  making 
the  grant  to  said  company,  provides — 

That  tha  President  of  the  United  States  shaU  eanse  the  lands  to  be  sntTeyed  fbr 
forty  miles  in  width  on  both  sides  of  the  entire  line  of  said  road^  after  the  general 
nmte  shall  be  fixed,  and  as  fast  as  may  be  required  by  the  constrootion  of  said  rail- 
road; and  the  odd  sections  of  land  hereby  granted  shall  no|  be  liable  to  sale,  or  entry, 
or  pre-emption  before  or  after  they  are  surveyed,  except  by  said  oompany,  as  pro- 
vided in  this  act. 

This  provision  of  the  act  was  construed  in  the  case  of  Butte  v.  North- 
em  Pacifiii  Bailroad  (119  U.  S.,  55,  72),  as  follows— 

When  the  general  rente  of  the  road  is  thns  fixed  in  good  faith,  and  information 
thereef  given  to  the  Land  Department  by  filing  the  map  thereof  with  the  Commia- 
•ioner  of  the  General  Land  Ofllce^.or  the  Secretary  of  the  Interior,  the  law  withdraws 
ftom  sale  or  pre-emptiim  the  odd  sections  to  the  extent  of  forty  miles  on  each  side. 

The  land  in  question  was  so  withdrawn  before  Spinney  made  his 
private  cash  entry,  and  the  same  was  therefore  illegal  and  did  not  ex- 
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cept  thh  land  tr6m  the  grant  to  the  company,  which  had  already  at- 
tached.' 

It  ie  contended  on  behalf  of  Brown  that  inasmuch  as  the  notice  of 
the  withdrawal  of  August  13, 1870,  was  hot  received  in.  the  local  office 
until  after  Spinney  made  his  cash  entry,  therefore  the  land  in  question 
was  not  affected  by  said  withdrawal.  This  contention  cannot  be  sus- 
tained. 

A  private  cash  entry  does  not  come  within  the  scope  of  the  act  of 
April  21, 1876  (19  Stat.,  35),  which  was  passed  <^  for  the  purpose  of  con- 
firming entries  made  in  good  faith  by  actual  settlers,  after  the  date  of 
filing  the  map  and  prior  to  the  receipt  of  notice  of  said  filing  by  the 
local  officers." 

.  It  is  not  claimed  that  Bi*own  was  an  ^  actaal  settter"  on  this  land, 
and  his  entry  was  not  therefore  confirmed  by  this  ack 

Yourjudgmentis  affirmed*  . 


BAXIiBOAB  GBANT— IKDEliKITT  SEIiSOTIOmL 

Alabama  and  Chattanooga  B.  B.  Go.  f .  Mobbison  bt  ax. 

^  selection  of  indemnliy  lands  in/which  the  lost  lands  are  not  specified  is  no  hai  to 
a  subsequent  selection  of  the  sanie  lauds  by  t^e  company  with  a  proper  desig- 
nation of  losses. 

Ko  rights  are  acquired  as  against  an  indemnity  -seleetttm  by  setilement  oh  lands  pre- 
viously withdrawn  for  the  benefit  of  the  grani*. 

Secretary  Smith  to  the  Commissioner  of  ike  Oeneral  Land  Office^  July  7, 

1893. 

I  have  again  considered  the  case  of  the  Alabama  and  Chattanooga 
Railroad  Company  D.  Malcolm  Morrison  et  al,j  involving  lands  in  T.  22 
N.,  B.  6  E.,  St.  Stephens  meridian,  Montgomery  land  district,  Alabama, 
on  appeal  by  the  company  from  yotir  decision  of  October  2, 1891,  hold- 
ing for  confirmation,  a?  against  the  protest  by  the  company,  entries 
made  by  Morrison  and  five  others  for  lands  in  said  township. 
'  These  lands  are  within  the  indemnity  limits  of  the  gratit  for  said 
company  and  opposite  that  portion  originally  conferred  npon  the  North- 
east and  Sonth western  Railroad  Company. 

In  December,  1879,  the  company  selected  fv  part  of  the  land  now  in 
question,  but  failed  to  specity  the  lands  lost  to  the  grant  in  lieu  of 
which  such  selection  was  made. 

In  March,  1884,  it  again  applied  to  select  all  the  lands  ia  questioD, 
said  list  cont^ainlng  a  desigDatiou  of  losses  and  being  otherwise  in  form. 
This  list  was  rejected  by  the  local  officers,  on  accoant  of  the  conflict  in 
part  with  the  previous  selection  of  1879,  from  which  action  the  company 
appealed.. 
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By  letter  of  April  22,  1885,  your  office  returned  the  lists  of  1879  ahd 
1884  to  the  local  officers,  with  thefbUowlng  suggestion: 

Both  of  these  lists  are  herewith  returned  that  tiiey  may  be  properly  filed  in  your 
t>fHce,  with  the  suggestion  to  Mir.  Anderson  that  aU  the  lands  covered  by  thQ  seleo- 
tions  of  Mr.  H^Ht,  so  far  as  they  may  be  found  free  from  ooafltct,  shall  be  included 
in  one  list,  upon  which,  when  regularly  filtid  in  your  office,  you  can  certify  to  th^ 
payment  of  the  required  fees  by  reference  to  the  list  filed  by  Mr,  H^rt^z. 

If  Mr.  Anderson  fil^s  one  complete  list  as  suggested,  you  will'  ihen  cancel  npoii 
your  records  the  duplicate  selection  made  by  Mr.  Hertz,  record  the  new  selection  of 
the  same- tract,  making  reference  to  the  letter. 

'  Yoni*  decision  st^ates  that  ptirsuant  to  the  said  letter,  a  new  list  of 
selections  was  filed,  which  omitted  the. lands  in  question. 

The  list  referried  to  is  a  list  filed  May  4, 1885,  for  four  hundred  and 
forty  acres,  and  does  not  contain  any  of  the  lands  in  the  list  of  1884. 

The  company  urged  that  the  selection  of  May  4,1885,  was  in  no  wise 
a  waiver  of  its  selection  of  1884,  which  was  in  all  respects  regular. 

In  the  previous  colidideration  of  this  matter,  in  departmental  com- 

mmiicatira.Qf  February  21, 1891,  it  is  stated:  ., 

•'         •  .  '  .       .  . 

The  selec  t^on  of4879  was  incomplete,  in  that  it  failed  to  jdesignate  a  basis  for  th^ 
■elections  made  therein,  but|  even  h%d  it  been  regular,. such  selection  would  have 
be«)n  nb  bar  to  k'subs^qiieiit' selection  by  the  company;  hence,  if  the  selection  of 
1884  was  regular,  as  alleged,  it  should  have  been  allowed, -and  the  appeal -taken  from 
Che  rejectioii  of  said  list  would  seem  tojiave  protected  the  company  in  any  righto  it 
may  have  gained  by  such  selection. 

There  does  i\ot.s$eii^  to-be  any  anthcuity  for  the  acti(m<tak^n  by  le^r  of  April  22, 
1885,  in  returning  both  lists  to  the  local  office,  and  the  "suggestion''  made  therein 
is  not  very  plain,  when  it  is  rismembered.that:the  only  "  conflict"  referred  to  in  the 
rejection  of  the  list  of  1884  was  a  conflict  with  a  previous  selection  made  by  the  com- 
pany.' tikis  letter' did  not  dispose  of  the  company's  appeal  fVH>m  the  rejection  of  its 
list  of  1884,  and  the  subsequent  selection  referred  to  can  not  be  construed  as  anaban- 
'donment  of  such  selection.  > 

The  lands  directly  in  question  in  this  case  are  all  in  township  22  north,  range  6 
•easit.  The  list  of  1884  coiitain«d  about  1,700.  aci«6  in  this  township.  There  is  noth- 
ing to  show  that  there  were  any  conflicting  claims  with  the  selections  in  said  town- 
ship ^in  1885,  and  it  would  be  unreasonable  to  presume  that  by  the  selection  of  May 
4,  1885,-  for  only  four  huiidred  and  forty  acres,  all  of  which  were  without  said -town- 
ship, the  company  intended  tc^ibandon  the  selections  made  in  1884,  and  especially 
when  the  selecting  agent  swears  that  the  selection  of  1885  was  made  on  his  own 
jnotion,  without  reference  .to  ihe  suggestion  contained  in  the  letter  of  April  22, 1885, 
and  wa4  i^  no  wise  intended  as  an  abandonment  of  the  selection  made  in  1884. 
.  To  a  proper  adjustment  of  the  righto  of  all  parties  in  the  premises,  it  therefore 
becomes  necessary  to  determine  the  righto  of  the  company  to  the  lands  in  question 
under  the  selection  made  in  1884. 

Neither  the -list  nor  the  papers  relative  thereto  are  before  me,  and  I  therefore,  here- 
with, return  the  record  forwarded  with,  your"  letter  ("F")  of  February  24, 18^,  and 
dire^that  the  list  of  1884  be  Called  for,  and  upon  ito  receipt  that  the  complete  record 
be  again  transmitted  for  my  further  consideration. 

The  list  of  1884  is  now  with  the  record  before  me,  and  as  it  appears 
to  be  regular  and  Jn  form,  it  is  herewith  returned  for  allowance,  unless, 
for  some  reason,  other  than  the  previqns  selection  of  1879,  the  lands 
embraced  therein  were  not  subject  to  the  selection  when  applied  for,  or 
the  basis  assigned  is  faulty. 
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The  entries  here  inyolved  were  made  in  March^  1891,  and  but  two  of 
the  entrymen,  tiz  :  Morrison  and  Hendrix,  allege  settlement  prior  to 
the  selection  of  1884. 

A(s  the  lands  had  been  withdrawn  on  account  of  the  grant  since  1856, 
and  being  embraced  in  a  pending  selection  were  not  restored  by  the 
order  of  August  15, 1887  (Dinwiddle  v.  Florida  Railway,  and  Kaviga- 
tion  Company,  0  L.  D.,  74),  no  rights  were  acquired  as  against  the  grant 
by  the  settlements  of  Morrison  and  Hendrix,  and  all  the  entries  must 
be  held  subject  to  the  rights  of  the  company  under  its  selection.  Shire 
et  aL  V.  Chicago,  ^t.  Paul,  Minneapolis  and  Omaha  Bailway  Company, 
10  L.  D.,  85. 

I  have  therefore  to  direct  the  re-examination  of  said  list^  and,  if 
approved,  said  entries  will  be  canceled. 


Hbibs  of  Biohabd  E.  Lee, 

On  review  the  departmental  decision  of  July  25, 1892, 15  L.  D.,  107, 
was  set  aside  by  Secretary  Smith,  July  7, 1803,  and  the  case  remanded 
for  the  consideration  of  final  proof  not  before  the  Department  at  the 
time  of  its  former  action. 


dssxbt  la3n>  contest-bquttablb  actioit* 

South  v.  Johnson, 

A  desert  land  contest  on  the  ground  of  non-eomplianoe  with  l*w  must  liiil  where  it 
appears  that  the  claimant  prior  to  the  expiration  of  the  statutory  period  had 
e£fectna11y  reclaimed  the  land,  and  that  his  failure  to  maintain  the  requisite 
water  supply  was  due  to  the  wrongful  act  of  the  contestant.  Nor  wiU  the  inter- 
rention  of  such  a  contest  defeat  equitable  action  on  the  claimant's  final  proo( 
submitted  out  of  time. 

Mrst  Assistant  Secretary  Sims  to  the  Commissioner  qf  the  Oenercl  Land 

Offieej  July  7, 1693. 

I  have  considered  the  case  of  John  M.  South  v,  Elizabeth  A*  Johnson, 
on  appeal  by  the  latter  from  your  decision  of  March  25, 1802,  holding 
for  cancellation  so  much  of  her  desert  land  entry  as  is  embraced  in  the 
homestead  application  of  the  former,  to  wit:  lot  1,  and  SE.  i  NE.  i. 
Sec.  1  T.  20  N.,  R.  23  E.,  and  lot  4,  and  SW.  J  NW.  i.  Sec.  6,  T.  20  N., 
B.  24  B.,  Hailey,  Idaho  land  distnct. 

The  record  shows  that  on  January  19, 1886,  Elizabeth  A.  Johnson 
made  desert  land  entry  for  the  above  described  land,  together  with  the 
W.  i  NB.  i  and  B.  J  of  N  W.  J  of  Sec.  1,  T.  20  N.,  B.  23  E.,  same  land 
district.  On  March  25, 1889,  the  plaintiff  filed  an  affidavit  of  contest 
against  said  entry,  and  notice  being  served  upon  defendant,  a  hearing 
was  duly  had,  and  upon  the  record  and  evidence  before  them,  the  local 
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offleos  Ibnnd  in  &vor  of  the  plaintiff^  and  reeomneoded  the  cancella- 

tkm  of  the  entry,  from  which  action  defioadant  appealed,  and  on  Sep* 

rember  29, 1891,  yon  passed  ap(m  the  case,  and  suBtained  their  judgment 

Thereai>on  the  defendant  flled  a  motion  for  a  review  of  the  case,  and 

snndiy  afQdavits  and  the  decree  of  the  district  court  of  Lemhi  county, 

Idaho,  were  presented  in  support  of  the  motion  and  on  March  25, 1892, 

yoa  again  considered  the  case,  upon  review,  and  found  the  fiicts  to  be 

that  the  land  had  been  reclaimed,  and  that  the  entrywoman  had  suffi- 

dent  water  npon  the  land  to  thoroughly  irrigate  the  same,  but  that  she 

bad  Mled  to  make  proof  within  three  years,  and  that  the  adverse  claim 

of  South,  the  contestant,  for  the  tracts  for  which  he  applied  to  make 

homestead  entry,  would  prevent  her  from  submitting  her  case  to  the 

board  of  equitable  adjudication,  and  you  so  modified  the  former  decision 

aa  to  cancel  that  portion  of  the  entry  applied  for  by  South,  and  referred 

the  final  proof  as  to  the  balance  of  the  entry,  with  certain  papers,  to 

the  board  of  equitable  abjudication  for  its  consideration,  from  which 

decision  the  entryman  appealed. 

The  affidavit  states:  ^'That  Johnson  has  not  reclaimed  the  land,  as 
required  by  law,  and  made  proof  of  the  same,  and  this  the  said  contest- 
ant is  ready  to  prove,^  etc. 

This  case  is  somewhat  similar  to  that  of  Meads  ff.  Geiger  (16  L.  D., 
366)^  in  which  it  was  found  that  Geiger  had  from  the  first  been  untiring 
in  his  efforts  to  effect  reclamation,  but  owing  to  a  mistake  of  his  engi- 
neer, the  water  in  his  ditch  came  only  within  half  a  mile  of  the  land  at 
the  end  of  three  years,  and  while  he  was  laboring  to  overcome  this  con- 
dition,  a  contest  was  initiated.    It  was  said: 

It  wfll  be  obaerved  at  the  outset  that  the  statute  makes  no  specific  provision  for 
forleithig  the  rights  of  the  entryman  in  the  event  that  reclamation  is  not  effected, 
Bor  final  proof  submitted  within  the  period  designated. 

The  case  was  distinguished  from  that  of  Lee  v.  Alderson  (11  L.  D., 
5S),  in  which  case  the  entryman  had  not  shown  good  faith  nor  dili- 
gence. 

In  the  case  at  bar,  after  making  the  entry,  to  wit,  on  June  1, 1886,  a 
^notice"  of  a  water  claim  for  1000  inches  of  water  from  Pratt  creek, 
for  irrigating  purposes,  was  duly  filed  for  record  in  the  recorder's  office 
of  Lemhi  County,  Idaho,  by  L  B.  Johnson,  Elizabeth  A.  Johnson  and 
John  M.  South,  that  they  caused  to  be  cut  a  ditch  from  said  Pratt 
creek,  which  said  ditch  entered  section  6  of  T.  20  N.,  B.  24  E.,  near  the 
nortli-east  corner  and  runs  in  a  south-west  direction  across  the  SW.  i 
of  NW.  i  of  said  section,  and  turning  west,  it  ran  entirely  across  the 
S.  i  of  the  K.  i  of  section  1  of  T:  20  B.  23  E. ;  that  at  a  point  in  the  NE. 
\  of  the  NW.  i  of  section  6,  T.  20  B.  24,  a  lateral  was  cut  carrying  water 
north-west  to  about  the  centre  of  the  NW.  i  of  NW.  J  of  section  6  of  T. 
20  li.  24  B.,  then  turning  west  it  ran  across  the  N.  i  of  NE.  J  of  section 
1,  T.  20  B.  23  and  to  about  the  centre  of  the  NB.  J  of  N  W.  J  of  said  sec- 
tion 1,  where  it  turned  north  and  passed  out  of  the  section.    Mrs.  John- 
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son' had  caased  to  be  cleared  and  cultivated  to  wheat,  oats,  clover  and 
timothy  about  eighty  acres  of  said  land,  and  had  water  for  irrigation 
p^irposes  upon  each  subdivision  of  the  entry. 

,  It  appears  that  I.  S.  Johnson  sold  his  one-third  intei*est  in  said  ditch 
and  water  right  to  one,  William  I.  Wilson,  on  February  25, 1S88,  and 
made  a  quit  daim  d,6ed  therefor  on  that  day.  Wilson  thus  became  a 
tenant  in  common  with  Mrs.  Johnson,  defendant,. and  with  South. 

This  deed. recites  the  fact  that  thi^  undiyded  one-third  interest  is  in 
^^  that  certain  water  right  to  one  thousand  inches  of  water  taken  out  of 
Pratt  creek,  and  which  right  was  claimed  or  taken  by  Isaac  S.  John- 
son, Elizabeth  A.  Johnson  and  John  M.  South."  It  also  transfers  ^<the 
undivided  one-third  of  a  ditch  now  made  and  constructed  and  used  in 
connection  with  said  water  right  for  the  purpose  of  conveying  the  water 
so  claimed  to  the  lands  of  said  locators,''  etc. 

.  It  appears  that  said  South  and  Wilson  cut  off  the  water  from  the 
lateral  ditch  pf  Mrs.  Johnson,  and  deprived  her  land  of  water,  and  she 
was  compelled  to  bring  an  action  in  the  territorial  court  to  maintaui 
her  rights,  and  while  the  land  was  so  deprived  of  water,  by  the  wrong- 
ful act  of  her  cp-tenants,  as  was  determined  by  the  district  court  of 
Lemhi  county,  Idaho,  the  plaintiff  herein  brought  this  action,  and^ 
asked  to  have  her  entry  canceled.  And  while  the  suit  was  so  pending, 
and  before  her  right  to  one-third  of  the  water  in  the  ditch  had  been 
decreed  to  her,  as  was  afterwards  done,  the  local  ofBcers  decided  this 
case  against  her,  and  you,  following  said  decision,  held  her  entry  for 
citncellation. 

The  testimony  shows  that  the  affidavit  is  not  true,  as  it  stands,  nor 
is  the  main  branch  of  it  true,  for  she  has  substantially  complied  with 
the  law  in  the  matter  of  reclaiming  the  land.  The  contestant,  in  his 
testimony,  says  the  claimant,  Mrs.  Johnson,  does  not  own  any  water 
right  or  right  in  the  ditch,  but  she  and  her  husband  both  say  that  she 
owns  one-third  interest,  and  the  court  so  found  and  so  decreed,  show- 
ing that  South  and  Wilson  were  denying  the  rights  of  their  co-tenant 
^hen  they  out  off  the  water,  thus  the  real  ground  of  his  complaint  was 
founded  on  his  own  wrong.  > 

Testimony  was  taken  showing  that  the  entry  woman  had  not  erected 
buildings  and  fences  on  the  land.  The  law  does  not  require  such  im-. 
proveinents;  she  has  conducted  water  upon  each  ^^  forty-acre  tract",, 
and  has  cleared  a  large  part  of  the  laud  of  sage  brush,  and  broken  and 
cultivated  portions  of  six  of  the  subdivisions. 

It  is  quite  apparent  that  the  contestant  has  very  malicious  feelings 
toward  the  husb^id  of  the  entry  woman;  he  says  he  would  not  con* 
sider  it  any  more  harm  to  kill  him  than  it  would  be  to  kill  a  rattlesnake, 
and  acting  in  this  kind  of  spirit,  he  cut  off  the  water  from  the  eutry- 
^oman's  ditch,  and  then  swears  she  has  no  water  to  irrigate  the  land, 
aud  having  compelled  her  to  go  into  court  to  maintain  her  rights,  he 
seeks  to  have  her  entry  canceled  before  she  can  obtain  the  relief  she 
asked. 
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The  regulations, — General  Circular,  1889,  page  38, — say, 

In  a  namber  of  cases  persons  wbo  have  initiated  titles  to  pnbli'o  lands  under  the 
desert  land  act  of  March  3, 1887,  have  allowed  the  limitation  provided  by  statute,  to 
expire  without  making  final  proof  of  reclamation  of  the  land^  and  final  payment 
....  In  aU  such  oases  as  now  exist,  or  may  hereafter  exist,  the  register  dr 
receiver  will  notify  the  parties  of  their  non-compliance  with  the  law,  and  ninety 
days  from  date  of  service  of  notice  win  be  aUowed  to  each  of  them  to  show  cause 

why  their  claims  should  not  be  declared  forfeited|  and  their  entries  canceled. 

• .        -  .  •  •  ^  . 

In  the  case  at  bar  no  notice  was  given  the  entrywoman,  but  in  April, 
1889,  she  gave  notice  by  publication,  and  made  final  proof  and  tendered 
payment  of  the  balance  of  the  purchase  money.  The  proof  was  rejected 
because  the  contest  was  pending.  If  it  be  claimiDd  that  the  notice  of 
contest  took  the  place  of  the  notice  required  by  the  regulations,  it  is 
shown  that  she  has  responded  as  required. 

She  has  filed  affidavits,  and  shown  by  testimony  taken  at  the  hearing 
that  she  had  lost  the  receiver's  receipt  at  the  time  her  house  burned, 
uud  she  claims  that  she  did  not  kuow  that  the  three  years  expired  in 
January.  She  shows  that  she  was  taken  sick  early  in  January,  and 
was  not  able  to  attend  to  anything  until  in  March.  You  say  her  sick- 
ness might  have  furnished  an  excuse  for  the  neglect  to  make  proof,  but 
that  it  cannot  be  considered  in  the  face  of  an  adverse  claim.  In  Law- 
rence V,  Phillips  (6  L.  D.,  140)  Miss  Phillips  had  made  homestead  entry 
and  substantially  complied  with  the  law  during  five  years,  but  before 
making  proof  she  was  married  and  went  to  live  with  her  husband. 
Lawrence  filed  affidavit  of  contest,  alleging  abandonment,  etc.  It 
was  held  that,  having  complied  with  the  law  for  five  years  she  could 
make  proof  notwithstanding  her  marriage  and  living  away  from  the 
laud.  The  contest  was  dismissed,  and  the  entrywoman  allowed  to 
make  proof. 

In  the  case  at  bar  the  entrywoman  had  substantially  complied  with 
the  law  prior  to  the  expiration  of  the  three  years,  and  had  water  on 
the  land,  and  on  each  subdivision  thereof,  except  when,  by  the  unlaw- 
ful act  of  the  plaintiff,  it  was  cut  off,  and  it  will  not  do  for  the  plaintiff 
to  testify  that  she  did  not  own  any  water  right,  for  the  decree  of  the' 
court  gives  her  a  title  to  a  one-third  interest  therein,  and  in  the  ditch, 
and  the  testimony  of  expert  witnesses  shows  that  this  supply  is  ample 
to  irrigate  the  three  hundred  and  twenty  acres. 

The  allegation  of  the  contest  affidavit  has  not  been  proven,  and  the 
contest  is  dismissed.  Her  entry  segregates  the  land,  and  the  appli- 
cation to'homestead  a  part  of  it  will  be  rejected.  This  leaves  the  mat-* 
ter  of  proof  between  the  entrywoman  and  the  government.  Her  proof 
will  be  returned  and  approved,  as  it  is  amply  sufficient.  The  money 
will  be  accepted,  and  the  final  proof,  with  the  papers  relating  to  her' 
delay,  and  the.  copy  of  the  decree  of  the  court,  will  be  submitted  to  the"* 
hoard  of  equitable  adjudication  for  consideration.  Your  decision  is 
modified  accordingly. 
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8XA.TS  OF  OAI^IFOBKU  ET  AL.  V.  HeBBEBT. 

Motion  for  review  of  departmental  decision  of  December  3,  1803, 15 
L,  !)•,  619,  denied  by  Secretary  Smith,  July  7, 1893. 


BAIIiBOAB  OBAirr-SBTTIiBMEMT  ClJAIM. 

llie.posseflBioii  aad  occupancy  of  a  tract  by  a  qnalified  settler  except  the  land  cot- 
ered  thereby  ftom  Uie  operation  of  this  grant  on  the  definite  location  of  tha 
road;  and  the  subsequent  &iluie  of  the  claim  ultimately  asserted  by  such  set- 
tler leaT6s  tha  Umd  epea  to  tlw  dxat  legal  applicant. 

NoBTHEBN  Pacific  B.  B.  Go.  v.  Kbanich  et  ax.. 

Secretary  Smith  to  the  OommiesUmer  of  the  General  Land  Office^  July  7, 

1893. 

I  have  considered  the  case  of  the  Northern  Pacific  Bailroad  Com- 
pany V.  Ernest  Kranich  and  William  Hogan,  on  appeal  by  said  com- 
pany, and  by  said  Kranich,  from  your  decision  of  February  1, 1892, 
involving  the  SB.  1  of  the  NE.  i  of  Sec  23,  T.  10  K.,  B.  4  W.,  in  the 
Helena  laud  district,  Montana. 

Said  land  lies  within  the  primary  or  forty  mile  limits  of  the  grant  to 
the  Northern  Pacific  Bailroad  Company  made  by  the  act  of  July  2, 
1864  (13  Stat.,  365). 

By  the  third  section  of  said  act  there  was  granted  to  said  company 

•very  alternate  section  of  public  land,  not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per  mile,  on  each  side  of  said  railroad  line, 
.....  whenever  on  the  line  thereof,  the  United  States  have  foM  title,  not 
reserved,  sold,  granted  or  otherwise  appropriated,  and  firee  from  pre-emption,  or 
other  claims  or  rights,  at  the  time  the  line  of  said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  office  of  the  commissioner  of  the  general  land  office. 

The  line  of  road  opposite  the  land  in  dispute  was  definitely  located 
July  6,  1882.  Ernest  Kranich  filed  his  declaratory  statement  (No. 
7189)  for  the  land  July  24, 1885,  aUeging  settlement  thereon  in  Aprils 
1879. 

On  April  14, 1886,  William  Hogan  filed  declaratory  statement  (No. 
7659)  for  the  land,  alleging  settlement  the  same  date. 

On  April  6, 1886,  Kranich  gave  notice  of  his  intention  to  make  final 
proof  on  May  14, 1886,  at  which  time  Hogan  appeared  and  contested  the 
claim  of  Kranich. 

The  case  was  tried  and  determined  before  the  local  officers,  and  came 
in  regular  course  to  this  Department,  and  was  decided  April  22, 1891 
(12  L.  D.,  384). 

A  hearing  was  directed  to  be  ordered  to  allow  Kranich  <^  to  show  that 
he  was  in  the  actual  possession  and  occupancy  of  the  land  at  the  date 
of  definite  location  of  the  road,"  and  you  were  directed,  after  an  exam- 
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inatfon  of  the  eyidenoe,  to  pass  upon  tbe  conflicting  claims  of  tlie  sev- 
eral parties  <^  so  that  all  matters  in  dispute  may  be  determined  by  one 
judgment." 

Under  these  instruetions  a  hearing  was  had  at  the  local  office  Jane 
23y  1891,  when  all  parties  appeared  and  testimony  was  submitted.  In 
July,  l^ly  the  local  officers  found  that  on 

jQly  6y  1S83|  EruMt  Knnleli,  aE  qaalified  pTe*emptioa  or  hnmestead  olaimant,  was 
in  poaaeasioB  of,  oooopying  and  oaltlTatlng  the  ground  in  oontroveny,  thongh  noi 
reaiding  thereon,  with  ao  intent  to  afterwards  acquire  title  thereto  nnder  the  settle- 
ment laws  of  the  U.  8.,  which  intent  he  did,  and  is  attempting  to  execute 

Oecnpanoj,  possession,  and  onltivation  on  the  date  when  the  rightof  the  road  would 
otherwise  attach,  by  one  qualified  to  make  entry  nnder  the  settlement  laws,  coupled 
with  in  intent  thereto,  CYen  thongh  such  person  did  not  reside  on  the  land  is  snffi* 
dent  to  esoept  the  land  ftom  the  operation  of  the  grant.  Northern  Pao.  By.  Co.  v. 
8«iea(llL.D.,588). 

On  appeal,  1^  letter  of  Febmaiy  1, 1892,  you  rejected  the  application 
of  E»Bi4di  to  aake  final  proof,  because  he  had  in  October,  1885,  removed 
from  land  of  fete  mm  to  veside  on  l^e  laud  in  question,  which  di8quali- 
fied  him  as  a preerniHor  under  aeetjon  2900  of  t^  Revised  Statutes, 
although  you  affirmed  the  decision  of  Hie  local  offloers  that  on  July  6, 
1882,  be  had  such  a  claim  to  the  land  by  settlement,  possession  and 
improvement,  as  excepted  it  from  the  operation  of  the  grant  to  said 
railroad  company.  Yon  therefore  directed  that  Hogan  should  be  per- 
mitted to  perfect  his  claim  to  the  land. 

The  first  question  presented  by  this  record  is  whether  or  not  Kranich 
had  on  July  6, 1882,  such  a  ^'  claim  "  to  the  land  in  dispute  by  possession 
and  occupancy,  as  excepted  it  from  the  operation  of  the  grant  to  said 
company,  within  the  meaning  of  the  third  section  of  the  granting  act, 
above  cited. 

It  appears  firom  the  evidence  that  Kranich  had  declared  his  intention 
to  become  a  citizen  in  1870,  and  became  a  frill  citizen  in  1880.  It  ftir- 
ther  appears  that  he  was  quaiifted  and  had  the  right  '^  to  assert  a 
claim"  to  the  land  in  question  on  July  0, 1882,  and  that  he  did  then 
assert  a  claim  to  said  land  by  possession  and  occupation  thereof  as 
found  by  the  local  officers  and  by  yourself.  It  appears  that  he  had 
never  exhausted  his  rights  under  the  homestead  or  pre-emption  laws. 
His  case  comes  therefore  within  the  rulings  of  this  Department  in 
Northern  Pacific  B.  B.  Go.  v.  Potter  (11  L.  D.,  S31)  and  Northern  Pa- 
cific B.  B.  Go.  V.  Sales  (Idem,  083). 

It  follows  that  Kranich's  *^  claim"  had  the  effect  to  except  this  land 
from  the  operation  of  the  grant  to  said  company  on  July  6,  1882.  K. 
P.  By.  Go.  ff.  Dunmeyer  (113  U.  S.,  629);  Northern  Pacific  B.  B.  Go.  v. 
Patterson  (10  L.  D.,  343). 

It  appears  frirther  from  the  evidence  that  in  October,  1885,  he  removed 
from  land  of  his  own  to  reside  upon  the  land  in  question,  which  dis- 
qaalifled  him  then  and  there  from  acquiring  '*  any  right  of  pre-emption" 
to  said  land  under  section  2200  of  the  Bevised  Statutes* 
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Thfilaiid  tbBifefofe  bcMsanie  subject  to  settlemeTit.  attd  entry  by  the 
first  legal  applicant,  thereafter...  Inasmach:  as  William  Hogaa  made 
pre-emption  filing  on  April  14,  1886,  he  may  be  permitted,  if  duly 
qualified,  upon  ishowing  compliance  with  the  law,  to  perfect  his  claim 
therefor. 

Your  judgment  is  afSrmed. 

You  have  also  transmitted  the  papers  in  the  appeal  of  Byerett  £2. 
Slocum  from  tiie  decision  of  the  local  officers  rejecting  his  application 
to  make  homestead  entry  of  said  tract,  tendered  August  16, 1892;  sdso 
his  application  to  contest  the  right  of  said  Hogan  to  said  land. 

Inasmuch  as  yon  have  liot  passed  upon  the  questions  involved  io 
said  appeal,  the  papers  relating  thereto  are  herewith  returned  for  your 
action  thereoDk- 


PmVATE  CliAlM^^UBVET— PATENX*. 

Antoine  Mabeohai.. 

The  Department  is  withont  jurisdiction  to  order  a  snrvey  of  a  privatto  claim  where 
the  land  involved  is  embraced  in  a  prior  outstanding  patent  issaed  on  the  olaint 
of  another. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  7, 

1893. 

With  your  letter  of  March  19, 1892,  you  transmit  the  reoord  in  the 
api>eal  of  the  representatives  of  Antoine  Marechal  firom  your  decision 
of  September  4, 1890,  rejecting  their  applicationforthesurvey  of  lands 
in  the  city  of  St.  Louis,  Missouri,  which  they  allege  were  oonfirmed  to 
Antoine  MarechaPs  legal  representatives  in  1825,  by  Becorder  Hunt, 
lender  the  acts  of  Congress  of  June  13,  1812  (2  Stat.,  748),  and  May 
26, 1824  (4  Stat.,  65). 

The  location  of  the  land  claimed  to  have  been  confirmed  as  above 
stated  is  described  as  a  tract  containing  one  arpeii  front  by  forty  ari)en8 
in  depth,  situated  in  the  Gul  de  Sac  of  the  Grand  Prairie  of  the  city  of 
St.  Louis,  Missouri,  and  bounded,  north  by  the  field  lot  claimed  by 
Jacques  Marec^ial's  legal  representatives,  south  by  a  lot  not  possessed 
at  that  time,  east  by  vacant  land,  and  west  by  the  claim  of  Gratiot. 

You  declined  to  survey  any  lands  at  the  point  designated  by  appli- 
cants, for  the  reasons : 

let.  Because  I  am  unable  by  the  evidence  to  locate  the  land  which  it  is  alleged 
that  Jacques  lilarechal  occupied,  there  being  no  land  immediately  upon  the  north  of 
where  its  location  is  now  claimed  which  was.held  or  cultivated  by  Calve. 

2d.  Because  all  the  title  which  the  government  had  to  lands  within  survey  2498| 
so  far  as  said  lands  were  public  lauds,  was  granted  to  Mary  McRee  by  patent  in  18i32. 

3d.  Bocifiitfe  this  office  has  no  jurisdiction  in  the  premises,  either  to  surve^  or  oth- 
erwise adjudicate  questions  of  title  or  location  of  any  lands  falling  within  said  sor* 
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fsy  3I8B,  having  baea  fully  deprived  th«areaf,  by  the  act  of  1874,  if  the  same  hiid  not 
beoi  e!|[liaiuted  by  the  iaauaiioe  of  Bald  patent  to-  Mary  MoBee  in  1862. 
iHL  Beoanae  the  parties  now  applying  for  a  survey  have  slept  too  long  on  their 

lights,  without  protesting  or  objecting  to  the  survey  and  disposal  of  the  laods  in 

qsestion  by  the  government  to  other  parties. 

Conceding  that  the  land  designated  in  the  conArmation  to  Antoine 
Marechal's  representatives  is  capable  of  being  located,  I  can  not  see  b^ 
what  aothority  the  government  can  make  an  official  survey  of  the 
allied  claim,  for  the  reason  that  the  claim  as  located  by  the  applicants 
16  covered  by  the  official  survey  of  the  New  Madrid  location,  made  in 
1818,  in  the  name  of  James  Y.  O'CarroU,  and  for  which  patent  was 
issaed  by  the  United  States  under  date  of  June  10, 1862,  to  Mary  McBee; 
as  assignee  of  James  Y.  CVGarroll. 

It  can  not  be  successfully  contended  that  the  government  has  not 
passed  by  the  patent  all  title  that  it  had  to  the  land  in  controversy,  and 
that  so  long  as  that  patent  remains  outstanding,  there  is  no  authority 
in  the  government  to  dispose  of  the  land  covered  by  said  patent.  The 
appheants,. however,  ask  that  the  claim  may  be  located  and  established 
hy  the  government  survey,  so  that  they  may  have  the  necessary  status 
to  entitle  them  to  adjudicate  their  rights  in  the  courts.  When  the  gov- 
ernment made  the  <^cial  survey  of  the  New  Madrid  location  in  the 
joam  of  James  T.  O'Carroll,  and  issued  patent  therefor  to  his  assignees, 
it  was  an  adjudication  that  the  land  covered  thereby  was  a  part  of  the 
public  domain.  Having  no  jurisdic  tion  over  the  land  for  any  purpose, 
I  can  see  no  authority  to  make  an  official  survey  of  any  part  thereof, 
and  I  therefore  affirm  your  decision  r^ecting  the  application. 


bah^boad  grant— school.  indsmnmf  sslbction. 
Union  Pacifio  By.  Co.  v.  United  States. 

A  sebool  indemnity  selection,  made  prior  to  statutory  authority  therefor,  does  not 
reserve  the  land  so  selected  from  the  operation  of  a  railroad  grant  on  definite 
location  of  the  road. 

The  case  of  Fitch  v.  Sioux  City  and  Pacific  R.  R.  Co.  oyermled. 

Sficretary  Smith  to  the  dmmissioner  of  the  Oeneral  La/nd  Office^  July  7y 

1893. 

I  have  considered  the  ease  of  The  Union  Pacific  Ey.  Oo.  v.  The 
United  States,  on  appeal  by  the  former,  from  your  decision  of  March 
12y  1892,  rejecting  its  application  for  patent  for,  and  cancelling  its 
« selection  »  of  the  SB.  J  of  the  SB.  J,  Sec.  3,  T.  12  N.,  R.  11  B.,  Nc- 
ligh,  Nebraska,  land  district. 

It  appeara  of  record  that  this  land  is  within  the  limits  of  the  grant, 
by  act  of  July  2, 1864,  (13  Stat.,  356)  for  the  Union  Pacific  Railway 
Oompany:  that  its  right  attached,  if  at  all,  on  filing  map  of  definite 
location  October  24, 1864. 
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This  tract  was  listed  Jane  12, 1881,  per  list  No.  4,  but  waa  omitted 
from  the  patent  issued  to  the  company  Jane  15, 1882,  which  inoladed 
other  tracts  embraced  in  said  list.  It  further  appears  that  the  territo- 
rial officers  sel^ted  for  school  purposes  a  tract  of  land  embracing  this 
in  controversy,  in  lieu  of  a  deficiency  in  sections  16  and  36  of  T.  12  N., 
B.  11  E.,  and  16  and  36,  T.  17  N.,  B.  12  £,  This  selection  was  made 
July  1, 1858,  and  was  cancelled  July  2, 1880.    You  say: 

The  facts  in  thiil  caae  appear  to  be  identical  with  those  of  the  case  of  Wm.  B.  Fitch 
«.  8ioax  City  and  Pacific  R.  R.,  decided  by  the  Department  March  21, 1891,  (not  re- 
ported) wherein  it  was  held,  on  the  authority  of  the  oases  therein  cited,  that  the 
school  indemnity  selection,  subsisting  at  the  date  said  grant  attaohed,  eisoepted  the 
tract  in  qnestton  ttam  the  operation  of  the  same. 

You  r^ected  the  application  for  patent,  and  canceled  the  ^<  selecttaQ)" 
from  which  action  the  company  appealed. 

In  the  case  at  bar  there  is  no  adverse  claimants  The  selection  by  the 
territorial  officers  having  been  canceled,  and  no  appeal  having  been 
taken,  so  far  as  appears^  any  claim  it  may  have  had  is,  as  to  it^  closed. 

In  the  Fitoh  case  cited,  (L.  and  B.  Press  Oopy  216,  p«  184)  it  waa  said 
thatt 

It  appears  ftouL  the  reeords  of  your  offloetbat  on  July  %,  1857,  one,  I>iiiiean  Mo- 
Lachlen  filed  a  declaratory  statement  for  the  entire  SW.^of  said  section  29,  alleging 
settlement  June  B,  1857.  This  filing  is  still  intact  on  the  records.  As  this  filing  was 
subsisting  Aud  prima  faeie  valid  at  the  date  the  company's  rights  attached,  it  served 
to  except  the  W.  -^  of  said  8W.  i  from  Uie  operation  of  the  grant  to  the  railroad 
company. 

It  is  well  settled  that  ek  prima  facie  valid  filing,  or  entry  of  record  at 
the  time  a  grant  becomes  operative,  excepts  the  tract  so  filed  npon  or 
entered,  from  the  operation  of  the  grant,  bnt  snch  is  not  the  state  of 
facts  in  the  case  at  bar. 

It  is  trne,  in  the  Fitch  case  yonr  office  held  that  the  tract  was  ex- 
cepted by  ttie  school  selection  which  was  made  July  1,  1868,  but  it 
appears  that  the  departmental  decision  was  on  the  other  ground  which 
was  tenable. 

It  is  also  true  that  in  the  latter  part  of  the  departmental  decision  it 
was  said  that  the  school  selection  excepted  it  Irom  the  grant,  and  sev- 
eral cases  are  cited  in  support  of  the  decision,    I  have  examined  them 
eareftilly,  and  do  not  find  either  of  them  in  support  of  the  latter  branch 
of  the  decision.    In  Call  v.  Southeru  Pacific  B.  B.  Go.  (11  L.  D.,  49), 
the  selection  was  made  in  1870,  under  the  act  of  February  36, 1859,  (11 
Stat.,  385).    In  Southern  Pacific  B.  B.  Go.  v.  State  of  California  (4  L. 
D.,  579),  it  is  stated  that  the  tract  was  in  9k  prima  facie  valid  selection. 
This  pre-supposes  that  it  was  made  when  the  law  authorized  it,  although 
the  date  is  not  given,  and  seems  to  have  been  considered  of  no  import* 
ance  in  that  case.    In  the  case  of  Southern  Pacific  B.  B.  Go.  r.  State 
of  California  (3  L.  D.,  88),  the  selection  was  made  in  18G7,  and  therefore 
authorized.    In  case  of  the  Northern  Pacific  B.  B.  Co.  v.  Bowman  (7 
L.  D.,  238),  it  was  found  that  the  tract  was  occupied,  and  was  being 
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taltivated  and  improved  by  a  qaalified  entiyman  at  the  time  the  grant 
took  effect,  and  it  was  held  that  such  settlement,  occupanoy,  cultiva- 
tion and  improvement  excepted  the  tract  from  the  grant 

In  Southern  Pacific  B.  B.  Go.  v.  Bryant  (on  review)  (3  L,  D.,  501 ), 
the  tract  was  selected  in  lieu  of  school  lands  lost  in  place,  ii^  1879,  so 
it  may  be  safely  said  that  neither  of  the  authorities  cited  ten^s  in  the 
least  to  support  the  second  branch  of  the  decision  in  the  Fitch  case, 
nor  your  decision  in  the  case  at  bar. 

There  never  was  but  one  attempted  selection  of  this  land  in  contro- 
versy, that  was  at  a  time  when  there  was  no  authority  of  law  tor  any 
selection. 

The  16th  section  of  the  act  of  Congress,  organizing  the  Territory  of 
Nebraska,  (approved  May  30, 1S54, 10  Stat.,  277)  reserved  from  sale 
sections  sixteen  and  thirty-six,  in  each  township  for  school  purposes, 
bat  it  made  no  provision  for  the  selection  of  land  in  lieu  of  any  such 
sections  being  wanting  in  fractional  townships,  or  being  pre-empted, 
or  in  any  way  disposed  of.  To  meet  this,  and  make  good  the  school 
lands  to  the  several  townships,  the  act  of  February  26, 1859,  (11  Stat.^ 
385)  was  passed,  authorizing,  generally,  State  and  Territorial  authori- 
ties to  select  other  lands,  where  section  sixteen  or  thirty-six  has  beeii 
pre-empted,  or  is  wanting  in  fractional  townships,  or  from  any  natural 
cause. 

Prior  to  this  act  there  was  no  authority  for  any  selection,  and  the 
Territorial  or  State  officers'  selection  was  as  invalid  and  void  as  would 
have  been  a  list  of  lands  made  by  any  other  person  having  no  authority. 

In  Hahn  v.  Union  Pacific  B.  B.  Go.  (Copps  Public  Land  Laws,  Vol. 
2,  961)  the  case  arose  in  Nebraska.  The  State  selected  a  tract  of  land 
on  July  1, 1858,  as  indemnity  for  a  deficiency  in  the  lands  reserved  for 
school  purposes.  Secretary  Schurz  said,  if  this  selection  was  valid  it 
excepted  the  tract  from  the  openition  of  the  grant,  by  reason  of  sub- 
sisting thereon  at  the  date  of  the  grant,  and  after  fully  considering  the 
case,  he  held  that  the  act  of  May  20, 1826,  (4  Stat.,  179)  <<  Conferred 
upon  the  Territory  neither  authority  to  make  such  selection,  nor  right 
to  indemnity  for  such  deficiency.''  He  says  that  if  the  Territory  or 
State,  after  its  admission  into  the  CTnion,  had  ratified  the  selection,  it 
might  have  been  held  valid  from  and  aft;er  the  act  of  1859;  this  was  not 
done,  and  he  concludes  : 

The  selection  of  1S68  cannot,  therefore,  be  held  M  valid,  and  it  did  notreeerve  the 
tract  eo  as  to  take  it  out  of  the  operation  of  the  grant  to  said  company. 

On  July  2, 1880,  Acting  Gommissioner  Holcomb,  in  pursuance  of  this 
decision  of  June  25, 1880,  wrote  to  the  register  and  receiver  at  Norfolk, 
Nebraska,  land  office,  directed  the  cancellation  of  certain  selections, 
and  stated  that  the  lands  inured  to  the  company,  and  directed  that 
Davis,  land  commissioner  of  the  company,  be  notified. 

I  find  no  decision  reversing  or  modifying  that  cited  above,  and 
b^eve  that  it  was  founded  on  correct  principles.    The  unauthorized 
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selection  was  invalid,  not  voidable,  but  absolutely  void  ab  initio,  and 
could  not  except  the  land  from  the  grant. 

Your  decision  is  therefore  reversed,  and  in  so  far  as  the  decision  in 
Sioux  City  and  Pacific  B.  B.  Go.  v.  Wm.  B.  Fitch,  supra^  is  in  conflict 
with  the  decision,  the  same  is  overruled. 

As  there  is  no  adverse  claim  to  the  laud,  the  claim  of  the  State 
having  been  cancelled  in  1880,' patent  will  issue  in  accordance  with  the 
law  and  regulations  in  such  cases  made  and  provided. 


OKLAHOMA  LANDS-SECOND  HOMESTEAD. 

James  M.  Clabe« 

.The  pTOTUions  in  section  7,  act  of  February .  13, 1891,  aHowing  an  entry  of  lands 
ceded  by  the  Sao  and  Fox  Nation  and  Iowa  tribe  of  Indians,  to  be  mado  by  per- 
sons yrha  had  previonsly  oommuted  a.  homestead  entry,  apply  only  to  entries 
perfected  under  section  2301  R.  S.,  and  have  up  reference  to  entries  oommuted 
under  the  special  provisions  of  section  21,  act  of  May  2, 1890. 

»  ■ 

First  A88i$t€mt  Secretary  Sirm  to  the  Commissioner  of  the  General  Land 
I  Offiee^  July  7, 1893. 

I  have  considered  the  appeal  of  James  M.  Olark  involving  bis  appli- 

.cation  to.  enter  the  'SW.  i  of  Bee.  24,  T.  17  K,  B.  6  E.,  Onthrie  land 
.district,  Oklahoma. 

It  appears  from  the  record  in  this  case  that  Clark  made  a  homestead 
entry  for  the  SW.  J  of  section  17,  T.  17  K,  B.  2  W.,  August  6, 1889, 

.and  perfected  the  same  September  10, 1890,  by  purchase  under  section 
21,  act  of  Hay  2, 1890  (26  Stat.,  81:-91).    On  October  2,  i891,  Olark  filed 

.in  the  loca)  office  application  to  make  another  homestead  entry  for  the 
tract  first  above  described  under  the  act  of  February  13, 1891  (26  Stat., 

^  749-769),  which  was  rejected  by  the  local  officers,  practically  on  the 
ground  that  the  applicant  had  exhausted  his  right  and  was  not  entitled 
to  make  a  second  entry,  whereupon  he  appealed  and  under  date  of  June 

.22, 1892,  you  sustained  the  action  of  the  register  and  receiver,  and 
Clark  again  appealed.  Section  21,  act  of  May  2, 1890,  supra^  provides 
that  any  person  who  is  entitled  to  make  a  hoinestead  entry  in  the  Ter- 
ritory of  Oklahoma,  and  who  has  complied  with  all  the  laws  I'elating  to 
such  homestead  settlement,  may  receive  a  patent  for  the  land  so  entered 
at  the  expiration  of  twelve  mpnths  from  date  of  locating  upon  said 
homestead  upon  payment  to  the  United  States  of  91.25  per  acre  for  the 

'  land  embraced  in  such  homestead. 

Section  7,  act  of  February  13,  1891,  supra^  upon  which  Clark  relies 

'  as  authority  for  allowing  him  to  make  another  entry,  provides,  in 
relation  to  the' lands  ceded  by  the  Sac  and  Fox  Nation  and  Iowa  tribe 

,of  Indians, 

Ithat  they  shall  be  disposed  of  to  actual  settlers  only  nnder  the  provisions  of'  the 
homestead  laws',  except  section  2301,  which  shall  not  tkj^ply :' FroHied,  hbyreret, 
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That  eaeli  settler,  under  and  in  accordance  with  the  provisions  of  the  homestead  laws, 
shall  before  receiving  a  patent^ for  his  homestead,  pay  to  the  United  States. for, the 
land  sa  taken  by  him,  in  addition  to  the  fees  provided  by  law,  the  sum  of  $1.25  for 
each  acre  thereof  ....  and  any  person  otherwise  qnaiifted  who  has  attempted 
to  bat  for  any  canse  failed  to  secure  title  in  fee  to  a  homestead  nnder  existing  law, 
or  who  made  ejitry  nnder  whatsis  known  as  the  commuted  proyision.of  ,.theliome- 
stead  law,  shall  be  qnalitied  to  make  a  homestead  entry  upon  any  of  said  lands. 

Section  2301  Bevised  Statutes,  provides :  That  if  a  homestead  settler 
does  not  wish  ftom  any  cause  to  remain  'five  years  on  his  homestead 
entry  he  may  pay>  for  it  at  the  legal  price  per  acre. '  Such  commuta- 
tion  payment  takes  the  place  of  the  residence  and  cultivation  of  the 
land  that  would  otherwise  be  required  of  the  settler.  In  cases  under 
said  act  of  May  %  1890,  however,  the  conditions  and  requirements  are 
different;  the  settler  being  required  to  make  proof  of  residence  and 
cultivation  of  the  tract  for  one  year  and  to  make  payment  of  a  sum  per 
acre,  equal  to  tbeamoaiitpMd  for  the  relin(iuishmentof  the  Indian 
title  but  in  no  case  shall  such  payment  be  less  than  91.25  per  acre. 

Under  this  last  mentioned  act,  Clark  perfected  his  form^  entry 
which  can  not  be  considered  a  commutation  similar  to  that  prescribed 
under  section  2301  Bevised  Statutes,  and  therefore  coVered  by  the  pro- 
.vision  in  theact  of  1891,  allowing  a  second  entry. 
,  The  clause  in  said  act  of  1891,  allowing  an  entry  of  those  lands  to  be 
made  by  any  person  who  had  formerly  commuted  an  Butry,  is  held  to 
relate  entirely  to  entries  perfected  under  section  2301  Bevised  Statutes, 
as  above  quoted  and  can  have  no  reference  whatever  to  entries  per- 
fected under  the  special  provisions  of  said  act  of  1890. 

Your  decision  is  -accordingly  affirmed. 
:  It  ai^peara that  since  .the  appeal,  of  Glark  was  filed  in  this  Depart- 
ment, one  Biley  A.  Grindstaff  applied  to  enter  the  tract  in  dispute,  but 
tlie  local  officers,  on  aecooji^t  of  the  pending  appeal  of  Glark,  rejected 
the  application^  whereupon  the  applicant  appealed,  .and  you  trans^ 
mitted  the  same  to  this  Department  without  action.  The  case  of  Glark 
having  been  disposed  of^  the  appeal  of  Grindstaff,  as.  also  the  motion  5f 
Clark  to  diBmiss  GrindstafPs  appeal  from  the  local  officers,  sbr^  returned 
for  appropriate  action  and  the  papers  in  the  Clark  case  transmitted 
with  your  letter  dated  October  3, 1892,  are  also  herewith  returned. 
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TRAKSF£R£E-CONFIR%ri\TION~9ECTION  7,  ACT  OF  MABCH  8,  1891. 

BADABAUGH  V.  HOBTON. 

When  the  attention  of  the  Department  is  called  to  the  fact  that  the  interest  of  a 
mortgagee  is  involved  in  a  pending  contest,  notice  should  he  given  said  mort- 
gagee of  the  departmental  decision  therein,  and,  in  the  absence  of  such  notice, 
an  ordw  of  cancellation  does  not  defeat  the  light  of  the  mortgagee  to  be  heard. 

The  Department  is  without  jurisdiction  to  try  and  determine  a  contest  initiated 
after  a  transfer  of  the  land,  in  the  case  of  an  entry  that  is  within  the  confirma- 
tory provisions  of  section  7,  act  of  March  3,  1891. 

Secretary  Bmith  to  the  Commissioner  of  the  General  Land  Offioej  July  7^ 

1893. 

In  the  coDsideratian  of  tbe  motion  for  review  of  the  above  entitled 
cause,  filed  by  coansel  for  W.  M.  Shaver,  receiver,  etc.,  and  Sarah  A, 
Edwards,  mortgagees,  I  find  the  following  focts: 

On  October  5, 1878^  Banghley  Horton  made  timber-culture  entry  tX 
the  W.  ^  of  NW.  i,  Sec.  30^  T.  22  8.,  R  2  E.,  Wichita,  Kansas,  land 
district,  and  on  October  16, 1886,  he  offered  final  proof,  and  final  cer- 
tificate issued  the  same  day.  On  June  13, 1887,  Carlton  0.  Badabaugh 
filed  an  affidavit  of  contest  alleging  non  compliance  with  the  law  in  the 
production  of  the  required  number  of  trees.  A  hearing  was  ordered,  at 
which  both  parties  appeared  and  on  November  30, 1887,  the  local 
officers  held  that  the  entry  should  be  canceled.  On  appeal  you  affirmed 
their  decision  September  27, 1889.  The  defendant  again  appealed  and 
by  departmental  decision  of  June  11, 1891  (unreported),  your  decision 
was  affirmed. 

On  October  5, 1892,  W.  M.  Shaver,  receiver  of  the  International  Bank 
of  Newton,  Kansas,  and  Sarah  A.  Edwards,  filed  a  motion  for  review. 
This  motion  is  supported  by  their  affidavits  showing  that  Baughley 
Horton  on  June  1, 1887,  and  after  final  entry  of  said  tract,  made,  exe- 
cuted and  delivered  to  said  International  Bank  two  mortgages  on  siiid 
land  to  secure  the  payment  of  two  promissory  notes,  one  of  $1200, 
and  the  other  for  960;  that  on  June  14,  following,  the  $1200  note  and 
mortgage  were  transferred  to  said  Sarah  A.  Edwards  who  still  owns 
the  same,  and  that  (he  $60  note  and  mortgage  is  in  the  possession  of 
said  receiver  as  part  of  the  assets  of  said  bank ;  that  said  notes  are 
unpaid  and  the  morl^gages  have  not  been  released.  Certified  copies  oi 
the  mortgages  are  filed  with  the  motion  by  which  it  is  shown  that  they 
were  executed  June  9, 1887,  and  filed  for  i*ecord  June  10,  following. 

It  is  stated  in  the  motion  that  ^^  the  attention  of  the  land  depart- 
ment" was  brought  to  the  fact  that  the  said  International  bank  had 
an  interest  in  the  subject  matter  of  the  controversy,  and 

Your  petitioners  farther  show  that  afterward  od,  to  wit,  June  11, 1891,  without 
bringing  the  said  mortgagee,  whose  interest  was  thus  spread  upon  the  record,  before 
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yoTi,  and  affording  him  an  opportunity  to  be  heard  in  behalf  of  his  said  interest^  and 
without  any  notice  whatever  to  such  party  in  interest,  of  any  of  the  proceedings  in 
the  caase,  you  rendered  a  final  decision  in  the  promises,  sustaining  the  Commissioner 
of  the  General  Land  Office,  and  directing  the  cancellation  of  the  said  entry. 

That  the  mortgagee,  the  International  Bank  of  Newton,  KansaSj  was  never  notified 
of  aach  departmental  decision. 

That  on  September  9, 1891,  the  said  entry  was  canceled. 

That  notice  of  the  cancellation  was  never  served  upon  the  International  Bank  of 
Newton,  Kansas. 

That  your  petitioner,  the  receiver  of  the  said  bank,  did  not  learn  of  the  depart- 
mental decision  nntil  after  the  cancellation  as  aforesaid,  and  long  after  the  time 
limited  for  filing  a  motion  for  review  had  expired. 

Errors  in  said  departmental  decision  are  assigned  as  follows: 

1.  Error  was  committed  in  taking  any  action  in  case,  adverse  to  the  entry,  after 
the  intert^t  of  the  mortgagee  was  spread  upon  the  record,  in  the  absence  of  notice 
to  such  interested  party. 

2.  Error  was  committed  in  rendering  a  final  decision  and  closing  case  without 
notice  to  the  mortgagee,  whose  interest  was  disclosed  upon  the  record. 

8.  Error  was  committed  in  the  failure  to  serve  the  International  Bank  of  Newton, 
Kansas,  with  notice  of  the  final  decision  cancelling  the  entry  when  the  fact  of  the 
mortgage  interest  of  said  bank  was  a  part  of  the  record  in  the  case. 

4.  Error  was  committed  in  the  failure  to  serve  the  mortgagee  with  notice  of  the 
cancellation  of  the  entry,  when  the  fact  of  such  mortgage  interest  was  a  part  of  the 
record  in  the  case. 

5.  Error  was  committed  in  rendering  a  final  decision  in  the  cause  without  regard 
to  the  fact  that  the  record  presented  a  case  which  prima  facie  fell  within  the  provi- 
Bions  of  section  seven  of  the  act  of  March  3,  1891. 

6.  Error  was  committed  In  not  suspending  final  action  in  the  case  and  directing 
that  an  opportunity  be  given  the  mortgagee,  to  show  himself  entitled  to  have  the 
ODtry  confirmed  under  the  provisions  of  section  seven  of  the  act  of  March  3, 1891. 

Conn  sel  for  Badabaugh  has  filed  a  motion  to  dismiss  the  motion  for 
review  on  the  grounds 

1.  That  said  W.  M.  Shaver  and  Sarah  A.  Edwards  are  not  oo-partners  or  Jointly  in- 
terested in  the  notes  and  mortgages  they  claim  to  hold,  neither  have  they  any  inter- 
eet  in  common  in  the  result  of  their  said  application  and  motion. 

2.  A  transferee  who  fails  to  file  with  the  local  office  a  statement  of  his  interest  in 
the  land  is  not  entitled  to  plead  want  of  notice 

8.  A  purchaser  after  entry  and  before  patent  takes  only  an  equity — and  is  charged 
with  notice  of  all  defects  in  the  title 

It  is  important  to  bear  in  mind  the  prominent  dates  detailed  abovey 
that  is,  that  final  entry  of  the  land  was  made  October  16, 1886;  the 
mortgage  was  recorded  June  10, 1887;  and  the  contest  was  filed  June 
13, 1887.    It  is  not  shown  by  the  record  that  the  mortgagee  had  any 
notice  of  any  of  the  proceedings  under  the  contest.    In  fact  the  record 
does  not  disclose  that  the  existence  of  the  mortgagees  was  known  to 
either  the  land  officers  or  yourself.    After  Horton,  however,  had  taken 
his  appeal  from  your  decision  to  this  department,  the  attorney  for  con- 
testant, filed  here  a  motion  to  dismiss  the  said  appeal  for  the  reason 
<Hhat  the  said  defendant  had  no  right  to  or  interest  in  and  to  tlie 
lands  and  appurtenances  involved  in  this  suit/'  and  in  support  of  tlie 
motion  filed  a  certified  copy  of  a  warranty  deed  from  Horton  and  wife 
1600— VOL  17 i 
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to  one  Grouzelanrt,  for  the  land,  executed  on  October  19, 18S8.    In  said 
deed  is  the  following  recital : 

ThiB  conveyance  in  made  subject  to  two  mortgagos  executed  by  parties  of  the  fint 
part  to  the  International  bank  of  Newton,  Kansas,  dated  June  let,  1886  (1887) 
recorded  in  oilice  of  the  register  of  deeds  of  Harvey  county^  Kansas,  in  book  10,  of 
mortgages  at  page  240,  and  book  7  of  mortgages  at  page  482,  in  the  aiuoiints  of  $1200 
and  $60,  with  accrued  and  accruing  interest. 

And  the  grantors  warrant  the  title  "  except  under  said  mortgages 
above  described  to  which  this  conveyance  is  made  subject.'' 

It  is  insisted  by  counsel  that  profert  of  this  deed  thus  made  was  suffi- 
cient in  itself  to  cause  the  Dei)artment  to  serve  notice  on  the  mortga- 
gee of  its  action  in.cancelling  Horton's  entry  thereby  permitting  it  to 
show  its  right  to  ask  for  a  confirmation  of  the  same  under  the  act  of 
March  3, 1891  (26  Stat.,  1095). 

I  am  disposed  to  think  that  this  position  of  counsel  is  correct,  and 
that  the  Department  when  its  attention  was  called  to  the  fact  of  the 
existence  of  the  mortgage  should  have  directed  notice  to  be  given  to 
the  mortgagee,  of  its  decision.  In  the  case  of  United  States  v.  Kew- 
man  et  al  (15  L.  D.,  1224),  it  was  said: 

A  transferee,  when  his  interest  is  made  known,  has  always  been  allowed  to  show 
that  the  entrymau  has  complied  with  the  law,  and  in  a  case  like  this,  I  think  that 
the  mortgagee  may  properly  be  deemed  the  party  in  interest  and  sbould  be  given  all 
he  rig  hts  of  a  transferee. 

In  that  case  the  attention  of  yourself  and  the  local  officers  bad  been 
called  to  the  interest  of  the  transferee  simply  by  the  introduction  in 
evidence  of  abstracts  of  title  to  the  laud.  It  was  further  held  that  not 
having  received  notice  of  any  of  the  proceedings  or  the  judgments  pro- 
nounced "  it  can  not  be  held  bound  by  the  judgment  canceling  these 
entries  and  the  judgment  canceling  the  same  did  not  disix)se  of  the 
company's  riglits."  In  view  of  the  facts  therefore,  I  am  disposed  to 
believe  that  this  motion  should  be  considered  as  having  been  filed 
within  time. 

I  am  also  impressed  with  the  fact  that  it  was  error  to  cancel  the  en- 
try of  Horton  until  an  opportunity  was  given  the  mortagees  to  show 
their  interest  in  the  land.  As  the  record  stood  when  under  considera- 
tion in-  this  I)ei)artmeut,  it  was  insufficent  to  order  a  confirmation 
under  the  act  of  March  3,  1891,  but  sufficient  was  shown  to  require  a 
further  investigation  as  to  the  transfer.  Section  7  of  said  act  provides, 
among  other  things. 

And  all  entries  ma<le  under  the  pre-emption,  homestead,  desert-land  or  timber-ool- 
turo  law,  in  which  tinal  proof  and  payment  may  have  been  made  and  certificates  is- 
sued and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and 
which  have  been  sold  or  incumbered  prior  to  the  first  day  of  March^  eighteen  hundred 
and  eighty -eight,  and  after  final  entry,  to  bona  tide  purchasers,  or  incumbrances  for 
a  valuable  consideration,  shall,  unless  upon  an  investigation  by  a  government  agent, 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of  such  sale  or  inoombranoei 
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Under  this  law  I  take  it  that  where  tbere  has  been  a  compliance  With 
It,  the  Department  has  no  jurisdiction  to  try  and  determine  a  contest 
initiated  after  the  transfer  of  the  land.  Congress,  by  this  act,  con- 
firmed those  entries  that  came  witliin  its  provisions,  and  all  we  can  do 
in  a  given  case,  is  to  determine  whether  or  not  the  entry  under  con- 
sideration falls  within  the  purview  of  the  statute.  It  matters  not 
whether  our  atteution  is  called  to  the  matter  by  counsel,  if  there  is 
sufficient  in  the  record  to  charge  us  with  noti<'e  that  the  entry  is  one 
that  should  be  confirmed,  it  should  be  done.  Ka wrath  v.  Lyons  et  ah 
(16  L.  D.,  46). 

Sufficient  evidence  is  now  before  me,  on  this  motion  for  review,  to 
satisfy  me  that  the  entry  of  Horton  should  be  confirmed.  The  land 
was  encumbered  prior  to  March  1, 1888,  and  before  the  contest  was 
initiated  and  the  mortgages  remain  unsatisfied;  there  were  no  adverse 
claims  which  originated  prior  to  final  entry;  it  is  alleged  that  the 
encumbrance  is  bona  fide  and  no  fraud  has  been  found  by  a  govern- 
ment agent. 

The  fact  that  the  entryman  did  not  fully  comply  with  the  law  in  the 
planting  of  trees  will  not  defeat  the  confirmation  of  his  entry,  where  it 
is  shown  that  there  is  a  bona  fide  encumbrance.  (Wonder  t\  Brun,  15 
L.  D.,  607). 

For  the  reasons  given,  I  am  of  the  opinion  that  the  motion  to  dis- 
miss filed  by  counsel  for  the  contestant  should  be  denied,  and  the 
motion  for  review  should  prevail;  that  the  said  departmental  decision 
of  June  11, 1891,  ordering  the  cancellation  of  Horton's  entry,  should 
be  revoked,  the  said  entry  should  be  reinstated,  and,  if  any  subse- 
quent entry  has  been  made  of  the  tract  in  controversy,  the  entryman 
should  be  notified  and  given  an  opportunity  to  show  cause  why  his 
entiy  should  not  be  canceled. 


OKIiAHOMA  liANDS-SALB  OF  CBDED  liAlTDS. 

> 

OlBOULAB. 

Beeretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  7, 

1893. 

By  letter  of  June  8, 1893,  you  submitted  the  circular  of  instructions 
as  to  payments  required  of  settlers  upon  the  lands  in  Oklahoma,  ceded 
by  the  Pottawatomie,  the  Absentee  Shawnee  and  the  Cheyenne  and 
Arapahoe  Indians,  modified  in  accordance  with  the  suggestions  made 
in  departmental  letter  of  June  2,  and  the  same  is  herewith  returned 
with  my  approval. 

You  state  that  the  provision  as  to  notice  to  the  entryman,  in  case  of 
default,  was  not  incorporated  in  the  original  draught  because  it  had 
been  represented  to  you  that  owing  to  failure  of  crops,  many  of  these 
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settlers  will  not  be  in  position  to  meet  the  payments,  and  that  it  Is  pro- 
posed to  make  an  effort  to  obtain  through  Congress  an  extension  of 
time  for  said  payments.  This  is  a  proper  requirement,  bat  if  Congress 
shall  take  action,  a  change  of  regulations  may  become  necessary,  or  if 
conditions  shall  develop  that  show  the  necessity  for  such  action,  this 
requirement  may  perhaps  be  modified  or  suspended. 


DXPARTMSKT  OF  THB  IirFBRTOBy 

GsNRRAL  Land  Offics, 
Washington^  2>.  C,  Juns  8, 189S. 

EXGISTERS  AND  BBCErVlEK8| 

Kingfisher  and  Oklahoma,  Oklahoma  Territory: 

Gentlemkk:  Your  attention  is  called  to  the  provisions  of  section  16,  of  the  act  of 
March  3^  1891  (26  Stat.,  p.  1026)  relating  to  the  disposal  of  the  lands  ceded  by  the 
Citizen  Band  of  Pottamatomie,  the  Absentee  Shawnee,  and  the  Cheyenne  and  Arap- 
ahoe Indians,  ''That  each  settler  on  said  lands  shall,  before  making  a  final  proof  and 
receiving  a  certificate  of  entry,  pay  to  the  United  States  for  the  lands  so  taken  by 
him,  in  addition  to  the  fees  provided  by  law,  and  within  five  years  from  the  date  of 
the  first  original  entry,  the  snm  of  $1.50  per  acre,  one-half  of  which  shall  be  paid 
within  two  years." 

Cash  receipts  will  be  issued  for  the  purchase  money  paid  under  said  provision, 
according  to  form  attached  (4-140a.),  and  when  final  proof  and  payment  are  made  a 
final  homestead  certificate  (form  4-196),  and  a  final  homestead  receipt  for  the  final 
commissions  (form  4-140)  will  be  issued  in  addition  to  a  cash  receipt  (form  4-140a.) 
for  the  final  payment 

The  cash  receipts  will  bear  tiie  regular  cash  series  of  numbers,  and  the  money  will 
be  reported  on  the  regular  abstract  of  cash  sales  with  a  marginal  reference  to  the 
homestead  entry  by  number  upon  which  the  payment  is  made.  Said  receipts  will 
be  issued  in  duplicate  and  the  duplicate  given  to  the  party  as  in  ordinary  cnah  sales. 

In  case  of  default  in  making  any  payment  when  due,  you  will  notify  the  entryman 
of  that  fact,  and  that  if  the  payment  shall  not  be  made  within  sixty  days  thereafter, 
steps  will  be  taken  looking  to  the  cancellation  of  the  entry.  Upon  the  expiration 
of  the  time  allowed  by  such  notice,  you  will  report  the  status  of  the  entry  to  this 
off  ce  for  appropriate  action. 

Should  any  party  tender  the  money  required  to  be  paid  for  said  lands  after  the 
time  it  is  due  and  before  final  cancellation  of  the  entry,  yon  will  receive  the  same 
and  make  report  thereof  by  special  letter  to  this  office.  See  Edward  Uhlig,  12  L. 
D.,  111. 

The  mere  fact  that  a  party  has  not  paid  the  purchase  money  within  the  prescribed 
time  should  not  be  regarded  as  sufficient  ground  upon  which  to  base  a  contest  where 
there  is  no  allegation  of  failoie  to  comply  with  the  settlement  and  cultivation 
requirements  of  the  law. 
Very  respeotfuU/i 

£dw.  a.  Bowkrs, 
MUng  Commissioner. 

Approred^ 

HOKB  SMTfB, 

Seoretarf. 
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SSCOND  CONTESTANT— TIMBER  CULTURE  APPLICATION— PRACTICE. 

Charles  S.  Phillips. 

The  ri;;ht  of  a  second  contestant  to  proceed  with  his  suit,  on  the  dismissal  of  the 

prior  contest,  can  not  be  defeated  by  the  intervening  contest  and  entry  of 

another,  allowed  without  notice  to  the  second  contestant  that  the  first  contest 

had  been  dismissed. 
A  timber  cnlture  application  filed  with  an  afiSdavit  of  contest  prior  to  the  repeal  of 

the  timber  culture  law  saves  the  right  of  the  applicant  to  perfect  his  entry  after 

said  repeal,  if  the  entry  under  contest  is  finally  canceled. 
Affidavits  filed  tor  the  purpose  of  supplying  an  omission  in  the  records  of  the  local 

office,  may  be  accepted  on  sufficient  showing  as  the  basis  of  a  further  hearing  in 

the  case. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Officey  July  7^ 

1893. 

t  have  considered  the  motion  for  review  of  departmental  decision  of 
October  17,  1892,  (unreported),  in  the  case  of  Charles  8.  Phillips,  ex 
parte,  involving  the  NB.  J  of  Sec.  13,  T.  7  8.,  R.  40  W.,  Oberlin,  Kan- 
sas. 

The  facts  necessary  to  a  determination  of  the  motion  are  as  follows: 

October  23, 1888,  John  Duncan  made  timber-culture  entry  for  this 
laud. 

October  25, 1889,  one  H.  H.  8mith  filed  a  contest  against  the  entry, 
upon  which  a  hearing  was  finally  ordered  for  June  27, 1890. 

Prior  to  the  last  date,  to  wit,  April  17,  1890,  Charles  8.  Phillips, 
complainant  in  the  motion  herein,  also  filed  a  contest  affidavit  against 
said  entry,  which  was  held  to  await  the  result  of  Smith's  prior  contest. 
October  24, 1890,  after  two  continuances,  Smith's  contest  was  dismissed 
for  want  of  prosecution.  Smith  failed  to  appeal,  but  Phillips  was  not 
notified  of  the  dismissal  of  the  prior  contest  of  Smith,  and,  on  Novem- 
ber 3, 1890,  ten  days  after  Smith's  contest  wa«  dismissed,  one  Eobert 
B.  Smith  filed  an  affidavit  of  contest  against  the  same  entry,  and  was 
erroneonsly  allowed  to  prosecute  the  same  in  disregard  of  the  contest 
of  Phillips,  then  pending. 

On  this  contest  of  Robert  B.  Smith,  the  entry  was  canceled,  July  13, 
1891,  and  on  the  31st  of  the  same  month,  one  Willard  Smith  was 
allowed  to  make  homestead  entry  for  the  same. 

Angust  18, 1891,  Phillips  applied  to  make  timber-culture  entry  for 
the  same  land.  He  accompanied  his  application  with  Iiis  own  affidavit, 
corroborated  by  G.  M.  Phillips  and  M.  Brown,  stating  the  fact  of  his 
application  to  contest  and  tender  of  one  dollar  contest  fee,  which  was 
refused  because  of  then  pending  contest  of  H.  H.  Smith,  but  that  his 
contest  was  received  at  the  office  and  placed  on  file  to  await  the  result 
of  the  prior  contest ^of  Smith;  that  he  was  told  that  if  Smith's  con- 
test should  be  dismissed,  he  (Phillips)  would  be  duly  notified  of  it; 
that  he  was  never  notified,  etc.    He  also  states  in  said  affidavit  that  at 
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the  time  he  filed  his  application  to  contest,  lie  also  filed  an  application 
to  enter  the  land  under  the  timber-culture  law,  which  application  was 
properly  verified,  etc. 

This  ax)pHcation  was  denied  by  the  local  officers,  "for  the  reason 
that  said  tract  is  segregated  by  II.  E.  Ko.  14,248  made  July  31,  1891 
and  for  the  further  reason  that  the  T.  C.  law  was  re- 
pealed by  the  act  of  March  3, 1891." 

Phillii>s  appealed,  and  by  letter  of  October  22, 1891,  you  sustained 
the  action  of  the  local  office,  and  by  decision  of  this  Department, 
heretofore  noted,  your  judgment  was  affirmed,  on  the  ground  that 
prior  to  his  application  to  enter,  the  timber  culture  law  had  been  re- 
pealed by  the  act  of  March  3,  1891  (20  Stat,  1095),  and  the  case  of 
August  W.  lleudrickson  (13  L.  D.,  109)  cited  as  authority  therefor. 

In  that  ease  it  is  held  that,  if  a  timber  culture  claim  had  been  law- 
fully initiated  before  the  passage  of  the  act  of  March  3,  1891,  tlu*  claim 
could  be  perfected,  notwithstanding  the  rei)eal  of  the  timber  culture 
law.  In  said  case  it  is  further  held  that  a  claim  is  lawfully  initiated 
when  "one  who  is  qualified  to  enter  makes  written  application,  accom- 
panied with  the  requisite  amount  of  fees,  to  enter  land  that  is  subject 
to  entry,"  citing  R.  H.  Trusdle,  2  L.  D.,  275,  and  Whitmore  v.  Tuft«, 
id.,  278  (see  bottom  page  171,  et  seq.) 

The  record  before  me  contains  the  corroborated  affidavit  of  Phillips, 
as  before  mentioned,  to  the  effect  that  his  contest  affidavit  was  accom- 
panied by  an  application  to  enter.  This  was  before  your  prede<!essor 
when  his  decision  was  rendered,  in  which  this  corroborated  affidavit 
was  designated  as  an  *'  uncorroborated  statement,"  which  could  not  be 
accepted  as  evidence  against  the  records  of  the  local  office. 

The  record  of  the  local  office,  it  is  true,  failed  to  show  that  Phillips 
filed  an  application  to  enter  with  his  contest  affidavit,  but  this  failure 
to  make  a  record  of  the  same  is,  it  seems  to  me,  very  satisfactorily 
explained  by  the  affidavit  of  0.  C.  Perdieu,  filed  in  the  local  office  Janu- 
ary 20, 1892,  and  now  before  me.    lie  states  therein  that  he  is,  and  has 
been  for  years,  a  practicing  attorney  before  the  United  States  land  office 
at  Oberlin;  has  had  many  contest  cases,  some  with  applications  to  enter, 
and  has  seen  the  clerk  detach  the  applications  and  throw  them  into  the 
waste  basket,  ^^  stating  to  the  applicant  that  it  was  not  necessary  to 
file  applications  to  enter  the  land  with  the  contest;"  and  that  at  other 
times,  when  he  filed  contests  with  applications  to  enter,  the  officer 
"marked  the  application  ^filed'  on  the  back  of  the  application,  but 
"  made  no  record  on  the  docket  or  elsewhere  of  the  filing  of  the  same." 
He  further  states  in  his  said  affidavit,  positively,  and  of  his  own  knowl- 
edge, that  Phillips,  on  or  about  the  17th  day  of  April,  1890,  made  and 
filed  an  application  in  the  Oberlin  office  to  enter  said  tract  of  land. 

These  affidavits  were  all  before  this  Department  when  the  decision 
affirming  the  judgment  of  your  office  was  rendered,  but  they  seem  to 
have  been  overlooked  by  the  writer  of  the  opinion,  he,  doubtless,  rely- 
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Ing  upon  the  record  made  by  your  predecessor,  in  wbicli  it  is  stated 
that  the  "  uncorroborated  statement"  of  the  claimant  was  alone  relied 
npon  to  impeach  the  record  of  the  local  office. 

These  affidavits  are  not  filed  for  the  purpose  of  contradicting  the  rec- 
ord of  the  local  office,  but  for  supplying  an  omission  therein.  The  reg- 
ister and  receiver,  in  their  report  of  the  proceedings  in  this  case,  state 
that: 

Having  examined  tbe  records  of  this  office,  we  fail  to  find  any  record  of  an  appli- 
cation filed  by  the  Bald  Phillips  to  make  T.  G.  E. 

It  is  not  stated  by  the  local  officers  that  it  was  their  practice  to  make 
a  record  of  applications  to  enter  which  were  filed  with  contest  affida- 
vits; and,  when  it  is  remembered  that  at  the  date  of  these  proceediugs 
it  was  not  necessary  to  file  an  application  to  enter  with  a  contest  in 
order  to  make  a  timber-culture  entry,  in  the  event  of  the  contest  hhiug 
successful,  it  is  not  imx)robable  that  Phillips's  application  was  treated 
after  the  manner  of  others,  as  described  in  the  affidavit  of  Perdieu. 

Under  the  rule  of  practice,  as  laid  down  in  the  case  of  Mallet  v. 
Johnston  et  aLy  14  L.  D.,  658  (see  page  661),  a  prima  facie  case  is  clearly 
made  out  by  these  several  affidavits,  and  a  hearing  should  have  been 
ordered  to  more  clearly  determine  the  rights  of  the  claimants  herein. 

The  contest  of  Robert  B.  Smith,  upon  which  the  entry  was  canceled, 
was  improperly  allowed  as  against  the  prior  right  of  Phillips;  the 
homestead  entry  of  Willard  Smith  was  also  in  contravention  of  the 
rights  of  Phillips;  and  both  the  said  contest  of  Eobert  Smith  and  the 
said  entry  of  Willard  Smith  were  made  with  notice  of  Phillips's  prior 
rights.    (See  Carlson  v.  Bradlee,  12  L.  D.,  625.) 

The  decision  of  this  Department,  heretofore  rendered,  is  therefore 
•et  aside,  and  held  for  naught. 

Inasmuch  as  Duncan  had  not  appealed  from  the  action  of  the  local 
officers  in  canceling  his  timber-culture  entry,  it  will  be  taken  for  granted 
that  the  proof  ofiered  by  Robert  H.  Smith  was  sufficient  to  warrant 
Buch  action,  and  it  will  therefore  not  be  disturbed. 

You  will  direct  that  notice  be  served  upon  Willard  Smith,  the  home- 
Stead  entryman,  calling  upon  him,  with  notice  to  Phillips,  to  show  cause 
within  a  reasonable  time  why  his  entry  should  not  be  canceled,  and 
Phillips  allowed  to  make  entry  of  the  land  in  the  exercise  of  his  pref- 
erence right. 

Upon  report  to  you  by  the  local  officers  of  the  proceedings  had  upon 
such  action,  you  will  take  appropriate  action  according  to  the  views 
herein  expressed.  If  Smith  should  upon  proper  notice  fail  or  refiise  to 
take  such  action  within  the  time  by  you  designated,  you  will  direct 
that  his  homestead  entry  be  canceled,  and  Phillips  allowed  to  make 
entry  thereof  under  the  homestead  or  timber-culture  law,  if  he  has  the 
necessary  qualiflcationfi. 
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PBIVATE  CLATM-«CrRIP-SUCCESSION  SALB. 

Sylyesteb  Bossieb. 

If  the  Tiecesaary  Jorisdiotional  facts  appear  on  the  face  of  succession  proceedings,  a 
purchaser^  at  a  sale  thereunder,  is  not  bound  to  inquire  into  the  truth  of  the 
allegations  on  which  the  court  assumed  Jurisdiction ;  nor  is  the  validity  of  anch 
proceedings  subject  to  collateral  attack  on  the  application  of  such  a*pnrcha8er 
for  the  issue  of  scrip  under  a  private  claim  so  purchased. 

Seci^etary  Smith  to  the  Commissioner  of  the  Qeneral  Land  Offioe^  JiUff 

7 J 1893. 

I  have  coBsidered  the  appeal  filed  on  behalf  of  the  heirs  of  Sylvester 
Bossie^  from  your  decision  of  April  13,  1892,  holding  that  the  scrip  in 
this  case,  when  approved  under  the  act  of  June  2, 1858,  inures  to  the 
benefit  of  the  party  who  purchased  the  claim  at  a  "  succession  sale,'' 
in  Louisiana,  and  not  to  the  heirs  of  Bossie. 

The  private  land  claim  made  the  basis  of  the  scrip  in  question,  in 
the  name  of  Sylvester  Bossier  (or  Bossie),  is  entered  as  !N"o.  11  "  B,''  in 
the  report  of  the  Commissioners  for  the  western  district  of  Louisiana, 
dated  May  4, 1815,  for  eight  hundred  arpens  of  land  in  the  county  of 
Natchitoches,  under  an  order  of  survey,  bearing  date  of  April  18, 1789. 

This  claim  conflicted  with  that  of  one  Louis  Metoya,  under  an  order 
of  survey  made  in  1794,  upon  which  certificate  No.  1953  "  B'^  was 
issued  by  the  board  of  commissioners,  and  this  land  was  at  an  early 
d«y  imtented  to  Metoya. 

Bessie's  claim  was,  however,  unqualifiedly  confirmed  by  the  act  of 
Congress  approved  April  29,  1816  (3  Stat.,  328),  and  scrip  was  prepared 
by  the  surveyor-general  of  Louisiana,  under  the  act  of  June  2, 1858| 
and  forwarded  to  your  oflBice,  with  Surveyor-General  Brewster's  report 
of  October  1, 1877,  being  as  follows: 

I  have  the  honor  to  transmit  herewith  for  your  ofiQcial  action  thereon  the  follow- 
ing described  certificates  of  location  issued  hy  me  this  day  under  the  provisionB  of 
the  third  section  of  the  act  of  Congress  api)roved  June  2d,  1858,  to  wit: 

Certificate  Nos. 388  ''A''  and  388  ''B''  for  one  hundred  and  sixty  acres  each,  and 
certificate  No.  388  ''C'for  three  hundred  and  sixty  ^  acres,  three  certificate! 
9iggt^gQ.i\ng  six  hundred  and  eighty  v\/\}  acres. 

I  have  issued  said  certificates  in  full  satisfaction  of  the  confirmed  hut  unlocated 
private  land  claim  of  Sylvester  Bossier  or  Bossie  entered  in  the  report  of  the  Com- 
missioners on  claims  to  land  in  the  county  of  Natchitoches,  dated  May  4, 1815,  and 
numbered  11  of  class  ''  B ''  in  said  report. 

I  have  to  state  that  I  have  made  a  careful  and  complete  examination  of  the  report 
on  said  claim  published  in  the  American  State  Papers,  Vol.  3,  pages  73  &  75,  as  well  as 
other  documents  relating  to  the  said  Bossier,  and  his  claim,  and  have  examined  the 
act  of  Congress  approved  A^ril  29th,  1816,  in  connection  therewith,  and  I  am  satis- 
fied that  the  said  claim  is  confirmed. 

I  have  also  examined  the  field  notes  of  the  public  surveys,  abstracts  of  private 
land  claims,  township  maps,  etc.,  and  1  am  convinced  that  said  clum  has  never  been 
located  or  otherwise  satisfied  in  Mhole  or  in  part. 
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The  land  embraced  in  the  claim  of  Sylvester  Bossier  was  also  claimed  by  Louis 

Metoya.    The  former  under  an  order  of  survey  aud  settlement  of  1789,  the  latter 

fiome  kind  of  title  of  1794. 
Metoyer  seems  to  have  pushed  his  claim  to  a  confirmation  before  the  board  c-f  com- 
ffiij^iouere  as  certificate  of  confirmation  No.  "B ''  1853,  was  issued  to  him  on  the  ISth 
of  April,  1812,  and  the  following  year  the  land  was  surveyed  and  the  claim  located. 

Bossier  appears  to  have  postponed  until  a  later  date  his  application  for  confirma- 
tion, and  the  commissioners,  after  consideration,  concluded  not  to  issue  a  second 
certificate  covering  the  same  land,  but  to  report  the  claim  of  Sylvester  Bossier  with 
their  recommendation.  I  hesitated  some  time  to  issue  certificates  for  this  claim  as 
the  reeommeudation  of  the  commissioners  seemed  to  limit  the  claimant  to  a  question 
of  riglitto  be  determined  by  law. 

It,  however,  appears  that  Bossier's  claim  was  never  located  and.  never  shown  on 
the  maps  of  public  surveys,  and  that  he  was  never  able  to  test  that  question  of  right 
to  the  land  by  any  legal  process. 

On  the  19th  day  of  October,  1872,  William  H.  Robinson,  the  legal  representative  of 
the  eonfirmee  to  this  claim,  filed  his  application,  accompanied  with  evidence  of 
his  aathority  to  do  so,  in  this  office,  asking  for  certificates  of  location  in  satisfaction 
thereof,  and  my  attention  having  been  recently  called  thereto,  I  have  injustice  to 
him  and  in  conformity  with  the  law  issued  said  certificates  and  recommend  their 
aathentication  by  you. 

June  6, 1879,  you  submitted  the  case  to  this  Department  for  instruc- 
tions, the  matter  being  considered  in  departmental  communication  ot 
July  24, 1879,  which,  after  stating  the  facts,  concluded  as  follows: 

Ton  decline  to  approve  the  certificate  on  the  ground  that  the  confirmation  was 
qualified  by  the  recommendation  of  the  commissioners  that  the  claimant  be  left  under 
it  to  adjudicate  or  contest  with  the  opposing  claimant. 

Mach  as  I  might  desire  to  prevent  what  appears  on  its  face  to  be  a  double  satis- 
faction of  settlement  claims,  to  the  same  land,  I  can  not  avoid  the  force  of  the  direct 
couGrmation  of  this  claim  by  Congress,  with  the  same  record  in  its  possession  or 
accessible  to  it,  that  is  now  before  me. 

If  a  mistake  was  made,  the  language  of  the  act  of  1858  seems  expressly  directed  to 
assume  the  entire  responsibility,  and  provides  for  the  issue  of  scrip  if  the  claim,  in 
whole  or  in  part,  has  not  been  located  or  satisfied  "  for  any  reason,  whatever,  other 
than  in  discovery  of  fraud  in  such  claim  subsequent  to  such  confirmation.'' 

I  am,  therefore,  of  the  opinion  that  the  certificates  may  be  authenticated  upon  a 
fiillaffirmative  showing  that  no  successfnl  proceedings  were  ever  had  for  the  recovery 
fromMetoya  of  the  land,  or  any  portion  thereof,  patented  to  the  latter,  and  com- 
prising the  original  claim  confirmed  to  each.     (G.  L.  O.  Kep't,  1879,  p.  218.) 

On  April  29,  1891,  W.  A.  Coulter,  as  attorney  for  D.  J.  Wedge,  made 
application  for  the  approval  of  the  scrip,  and  filed  certain  certificates  of 
the  clerk  of  the  court  of  the  11th  judicial  distiict,  parish  of  ISTatchi- 
toches,  acting  in  the  capacity  of  recorder  of  deeds  ex  officio  in  and  for 
said  parish,  from  a  consideration  of  which  you  state  that: 

This  evidence,  I  am  of  opinion,  is  conclusive  of  the  case  under  the  Hon.  Secretary's 
instructions;  and  necessitates  the  approval  and  delivery  of  the  scrip  in  satisfaction 
of  the  confirmed,  but  unsatisfied  claim  of  Bussie. 

His  saccession  was  opened  in  the  court  uf  Catahoula  parish,  La.,  and  the  inchoate 
elaim  No.  11  "  B  "  was  purchased  by  Wm.  H.  Robinson,  October  4, 1872. 

In  the  year  1883  Mrs.  Hat  tie  H.  Morse,  of  this  city,  claiming  to  be  a  granddaughter 
of  Sylvester  Bossier,  filed  a  protest  in  this  office  against  the  delivery  of  the  scrip  to 
Wm.H.BobiDSon,  or  his  vendees,  whose  title  was  derived  under  said  succession 
lale. 
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February  26,  1891,  Messrs.  Rob't  B.  and  Goo.  Lines,  of  New  Orleans,  La.,  entered 
appearance  for  the  heirs  of  Bossier,  protesting  against  tiie  delivery  of  the  scrip  to 
Kobinson  or  his  successors  in  interest;  filing  powers  of  attorney  from  nuinerons 
alleged  heirs  of  the  said  confirmee,  and  other  papers  in  connection  with  the  case. 

After  a  careful  consideration  of  the  questions  involved,  in  connection,  with  the 
departmental  decision  in  the  case  of  ''Lettrieas  Alrio"  (5  L.  D.,  158),  and  the  case 
of  *' Simmons  r.  SanP'  and  cases  therein  cited  (reported  in  138  U.S.),  I  am  of 
opinion,  and  so  decide,  that  it  is  the  duty  of  this  office  to  deliver  the  approved 
certificates  to  the  present  claimant  under  the  aforesaid  succession  sale. 

The  protcstants  (alleged  collateral  or  direct  heirs  of  Sylvester  Bossie)  can  not, 
under  existing  decisions,  attack  said  proceedings,  here,  oollaierally ;  but  only  in  a 
direct  proceeding  in  the  court  where  jurisdiction  of  the  estate  of  Bossie  was  assumed, 
and  the  property  sold. 

These  protcstants  can,  if  they  so  desire,  pursue  the  scrip  after  it  is  anthenticntod, 
and  delivered;  but  the  duty  of  approving  and  delivering  the  scrip  as  indicated 
above,  can  not  be  evaded  by  this  office,  on  account  of  protests  of  pai'ties  whose 
alleged  interests  in  the  original  claim  have  been  passed  upon  and  adjudicated  under 
the  laws  of  the  State  of  Louisiana. 

If  those  laws  have  been  improperly  administered  in  the  present  case,  the  remedy 
must  bo  sought  in  the  courts,  and  can  not  properly  be  applied  by  the  executive 
branch  of  the  government. 

It  is  from  this  decision  that  the  appeal  is  taken. 

Said  appeal  was  not  served  upon  W.  A.  Coulter,  who  as  before  stated, 
filed  papers  necessary  to  complete  the  record  and  requested  the  approval 
of  the  scrip,  until  long  after  the  time  allowed  by  the  rules  of  practice, 
within  which  the  appeal  must  be  served  and  filed,  and  for  this  reason 
motion  is  filed  by  said  Coulter  to  dismiss  the  same. 

Coulter's  first  appearance  in  this  case  was  as  attorney  for  D.  J.  Wedge, 
but  Wedge's  interest  in  the  matter  is  not  disclosed  by  the  record  before 
me.  In  the  motion  to  dismiss  he  signs  as  ^'  attorney  for  Wm.  H.  Rob- 
inson, legal  representative  of  Sylvester  Bossier." 

The  records  of  your  office  show  that  Eobinson  died  many  years  ago, 
and  that  his  succession  was  opened  in  1891,  but  his  right  to  this  scrip 
is  not  mentioned  in  that  proceeding. 

If  Coulter  had  authority  to  represent  Robinson,  the  same  ceased  with 
his  death,  and,  as  the  records  fail  to  show  any  interest  in  Wedge,  whom 
he  also  claims  to  represent,  I  must  refuse  to  entertain  the  motion  to 
dismiss. 

The  appeal  having  been  filed  out  of  time,  might  be  dismissed  sua 
spontej  but,  as  it  is  represented  that  the  case  involves  some  important 
principles  of  administrative  law  relative  to  rights  of  claimants  to  scrip 
under  "  succession  sales,"  and,  as  the  case  has  been  orally  presented  at 
some  length,  I  have  decided  to  consider  the  questions  pi(  sented. 

In  the  present  case,  the  succession  of  Bossier  was  opened  in  Cata- 
houla parish  in  1872  by  the  district  attorney  pro  tein^  and  under  the 
sale  Robinson  purchased  the  right  to  the  scrip  in  question,  the  petition 
alleging  as  follows:  '^  Sylvester  Bossie  departed  this  life  in  this  Parish 
many  years  since,  leaving  some  property  consisting  of  an  old  defined, 
private,  unlocated  land  claim said  estate  being  less  than  $500 
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in  value wherefore  he  prays  that  he  be  ordered  to  take  charge 

of  said  estate;"  that  a  conimission  issue  to  make  an  inventory;  that  the 
property  inventoried  be  sold  according  to  law  to  pay  debts,  etc. 

It  is  alleged,  however,  and  the  affidavits  tend  to  show,  that  Bossie 
was  domiciled  and  died  in  Natchitoches  parish,  and  not  in  Catahoula 
parish. 

It  is  therefore  urged  that  the  court  in  which  the  succession  was 
opened  wa«  without  jurisdiction,  and,  consequently,  that  the  proceed- 
ings can  be  attacked  collaterally,  and  the  decision  of  the  supreme  court 
in  the  ease  of  Simmons  v.  Saul  is  quoted  as  authority. 

In  that  case  it  is  stated,  page  448  of  the  opinion,  that: 

It  is  the  settled  doctrine  of  this  court  that  the  constitntional  provision  that  fhll 
faith  and  credit  shall  he  given  in  each  State  to  the  judicial  proceedings  of  other 
States,  does  not  preclude  inquiry  into  the  jurisdiction  of  the  court  in  which  a  judg- 
ment is  rendered  over  the  subject  matter  or  the  parties  affected  by  it,  nor  into  the 
fects  necessary  to  give  such  jurisdiction.  Thompson  v.  Whitman,  18  Wall.  457; 
Cole  V.  Cunningham,  133  U.  S.  107. 

The  court  also  finds  that  "under  the  averments  of  the  bill,  the 
parish  court  of  Washington  parish  had  jurisdiction  of  the  succession 
of  Robert  M.  Simmons,"  but  in  that  case  the  facts  recited  in  the  peti- 
tion on  which  the  court  assumed  jurisdiction  are  identical  with  those 
recited  in  the  petition  in  the  proceedings  under  consideration,  with  the 
exception  of  the  name  of  parties  and  description  of  property,  and  the 
court,  in  referring  to  said  petition,  holds  that  it 

Bet  forth  the.  necessary  jurisdictional  facts  to  warrant  the  court  in  proceeding  to 
administer  the  estate.  The  court,  therefore,  had  before  it  in  the  petition  the  death 
of  Simmons  within  the  parish,  his  intestacy,  the  possession  of  property,  and  the 
emallness  of  the  estate.  The  order  granting  letters  of  administration  waA  a  judicial 
deterniiuatioQ  of  the  existence  of  all  those  facts. 

The  court  fiirther  held  that: 

It  has  long  been  a  fundamental  principle  of  law  in  that  State  that  "the  purchaser 
at  a  sale  under  the  order  of  a  probate  court,  which  is  a  judicial  sale,  is  not  bound  to 
look  beyond  the  decree  recognizing  its  necessity.  He  must  look  to  the  jurisdiction 
of  the  court;  but  the  truth  of  the  record  concerning  matters  within  its  jurisdiction 
cannot  be  disputed.     2  Hen.  Dig.  1494,  par.  5,  citing  a  Ion/;  list  of  authorities. 

Thus  it  will  be  seen  that  the  jurisdictional  facts  must  appear  upon 
the  face  of  the  proceedings,  but  where  such  facts  are  recited  therein, 
the  purchaser  at  a  sale  under  the  order  of  a  probate  court  is  not  bound 
to  iuquire  into  the  truth  of  such  allegations  of  facts,  the  order  granting 
the  letters  of  administration  being  a  judicial  determination  of  the 
existence  of  such  facts. 

That  Bossie  died  in  Catahoula  parish  was  determined  by  the  grant- 
ing of  the  letters  of  administration  by  the  parish  court  of  that  parish, 
and  such  fact  was,  in  the  case  of  Simmons  v.  Saul  (supra),  considered 
as  establishing  the  domicile  of  the  deceased,  and  thus  giving  jurisdic- 
tion to  the  parish  court  of  that  parish.  See  also  case  of  Duson  v. 
Diipre,  32  La.  Ann.  806,  referred  to  in  the  decision  of  the  supreme 
oonrt  in  the  said  case  ot  Simmons  v.  Saul. 
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I  mnst  therefore  sustain  yoar  decision  holding  that  the  proceedings 
under  which  Robinson  purchased  the  right  to  the  scrip  in  question 
can  not  be  collaterally  attacked  in  a  proceeding  before  this  Depart- 
ment, but  only  in  a  direct  proceeding  where  jurisdiction  of  the  estate 
of  Bossie  was  assumed. 

The  scrip  should  therefore  be  authenticated,  and  forwarded  to  the 
surveyor-general  for  delivery  to  the  proper  party. 

In  this  connection,  I  must  call  attention  to  the  fact,  before  referred 
to,  that  there  in  nothing  in  the  record  before  me  showing  any  right  to 
this  scrip  in  any  one  claiming  through  Eobinson. 


PRACnCB-RKVIBW— CONTEST— SOLDIERS'  ADDITIONAIi  BNTBY. 

OBEGa  ET  AL.  V.  LAKEY. 

On  motion  for  re-review  questions  can  not  be  raised  outside  of  the  issues  involTed 
in  the  case  when  formerly  before  the  Department. 

Where  a  pending  contest  is  attacked  on  the  ground  of  fraud,  by  one  who  makes 
application  to  contest  the  entry  in  question,  notice  should  not  issue  on  snch 
appUcation,  but  the  case  should  be  held  for  the  final  disposition  of  the  prior  con- 
test. 

The  right  of  purchase  under  the  act  of  March  3, 1893«  can  not  be  exercised  in  the 
absence  of  proof  that  the  soldier's  additional  entry  was  based  on  a  certificate  of 
right  that  has  been  found  erroneons  or  invalid. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Offioey  July  7j 

1893. 

On  the  4th  of  May,  1889,  a  soldier's  additional  homestead  entry  was 
made,  in  the  name  of  Simon  Lakey,  for  the  N.  ^  of  the  SE.  ^  of  Sec» 
31,  T.  21  K,  E.  4  E.,  Helena  land  district,  Montana. 

On  the  19th  of  November,  1890,  Amy  Gregg  filed  an  application  to 
contest  said  entry,  and  also  the  additional  homestead  of  one,  Harlan 
Oole,  for  laDd  situated  in  the  same  section.  Her  application  wa-s  re- 
jected as  to  the  entry  of  Cole,  for  the  reason  that  his  right  to  make  addi- 
tional entry  was  certified  by  your  ofdce  prior  to  the  instructions  of 
February  13, 1883,  and- as  to  the  entry  of  Lakey,  because  the  affidavit 
was  not  sufficiently  corroborated. 

The  application  was  amended  and  properly  corroborated.  It  was 
then  rejected  by  you,  on  the  26th  of  March,  1891,  for  the  reason  that  it 
joined  in  one  application  a  contest  against  two  distinct  entries,  made 
by  different  parties,  and  for  different  land.  From  your  decision  an 
appeal  was  taken,  and  with  it  was  filed  a  dismissal  of  said  contest  as 
to  the  entry  of  Cole.  This  appeal  was  dismissed  by  the  Department, 
on  the  11th  of  May,  1892,  for  the  reason  that  no  service  of  the  same 
had  been  made  upon  Lakey  or  his  couusel. 

A  motion  for  review  of  that  decision  was  denied  by  the  Department 
on  the  10th  of  January,  1893  (10  L.  D.,  39),  and  on  the  6th  of  Febru- 
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My,  1893,  you  transmitted  a  motion,  on  the  part  of  Gregg,  for  a  re-re- 
view of  both  said  departmental  decisions. 

Meanwhile,  on  September  1, 1891,  Ezra  M.  Bobords  had  applied  to 
contest  said  soldier's  additional  entry,  upon  the  ground  that  it  was 
frauiluleutly  made.  In  promulgating  the  departmental  decision  ot 
May  11, 1892,  you  directed  a  hearing  on  the  contest  of  Robords.  Such 
hearing  was  suspended  by  the  filing  of  motion  for  review.  After  that 
motion  was  denied,  you  ordered  said  hearing  to  proceed,  but  it  is  now 
again  suspended  by  the  motion  for  re-review. 

On  the  5th  of  January,  1893,  one,  J.  M.  Burlingame,  Jr.,  applied  to 
be  cited  to  the  hearing  to  be  had  on  the  charges  of  Bobords,  stating 
that  lie  was  an  applicsmt  ibr  the  land  in  question ;  that  the  entry  of  Lakey 
was  fraudulently  made^  that  Bobords  was  a  party  to  the  fraud,  and 
that  his  contest  was  made  for  the  purpose  of  protecting  the  entry.  He 
adked  that  he  be  allowed  to  prove  the  facts  charged  by  him,  and  have 
preference  right  of  entry  upon  said  lands. 

On  the  23d  of  January,  1893,  you  decided  that  Buiiingame  had  no 
SQch  interest  in  the  land  as  would  entitle  him  to  intervene,  but  in  case 
the  entry  should  be  canceled  on  Bobord's  contest,  he  might  be  heard 
on  the  question  of  Bobord's  preference  right. 

Counsel  for  Burlingame  appealed  from  said  decision,  but  on  the 24th 
of  February,  1893,  withdrew  their  appearance  for  him  in  the  case, 
stating  that  it  was  made  through  '^  inadvertence." 

On  the  29th  of  March,  1893,  Lucius  B.  Kendall,  who  described  him- 
self as  a  party  in  interest,  filed  a  motion,  asking  that  the  pending 
motion  for  re-review,  filed  by  Amy  Gregg,  be  dismissed,  and  that  de- 
partmental decisions  of  May  11, 1892,  and  January  10, 1893,  be  sus- 
tained, in  so  far  as  they  dismiss  the  claims  of  said  Gregg,  and  reversed 
and  set  aside,  in  so  far  as  they  recognize  the  right  of  Ezra  M.  Bobords 
to  contest  said  soldier's  additional  homestead  entry;  that  the  home- 
stead application  of  Burlingame  for  the  land  be  rejected,  and  his  pend- 
ing appeal  be  dismissed;  and  that  tbe  entry  of  Lakey  be  confirmed, 
and  he  (Kendall)  be  allowed  to  purchase  under  the  act  of  March  3, 
1893. 

His  motion  is  supported  by  his  affidavit,  in  which  he  makes  oath  that 
said  entry  was  made  upon  a  certificate  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  of  the  right  to  make  the  same;  that  said  land  was  con- 
veyed to  him  by  warranty  deed  on  the  4th  of  May,  1889,  for  a  valuable 
consideration,  to  wit,  $3000;  that  he  purchased  the  land  in  good  faith, 
without  any  knowledge  of  the  fact  that  the  certificate  to  said  Lakey  had 
been  fraudulently  procured;  that  there  are  no  adverse  claimants  to  the 
land,  which  fact  the  official  record  will  prove,  and  that  he  is  still  the 
owner  thereof.  He  further  states  that  the  invalidity  of  the  certification 
to  the  said  Lakey  has  been  clearly  established  by  affidavits  now  in  the 
record;  that  by  the  confirmation  of  tliis  certificate  he  will  not  acquire 
more  than  one  hundred  and  sixty  acres  of  public  land,  and  he  asks  that 
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he  be  permitted  to  perfect  his  title  by  paying  the  government  price  for 
said  laud,  as  provided  in  the  act  of  March  3,  1803  (27  Stat.,  503). 

To  his  affidavit  is  attached  an  abstract  of  title  to  the  laud,  certified 
to  by  the  clerk  and  recorder  of  the  county,  which  shows  the  title  to  be 
in  Kendall,  his  deed  therefor  having  been  recorded  on  the  6th  of  May, 
1880. 

Among  numerous  other  things,  the  act  of  March  3, 1803,  provides: 

That  \yliere  soldier's  additional  homestead  entries  have  been  made  or  initiated 
upon  certificates  of  the  Commissioner  of  the  General  Land  Office,  of  the  right  to 
make  such  entry,  and  there  is  no  adverse  qlaimant,  and  snch  certificate  is  foand  to 
be  erroneous,  or  invalid  for  any  cause,  tho  purchaser  thereunder,  on  making  proof  of 
such  purchase,  may  perfect  his  titldby  payment  of  the  government  price  for  tlie 
land ;  but  no  person  shall  be  permitted  to  acquire  more  than  one  hundred  and  sixty 
acres  of  public  laud  through  the  location  of  any  such  certificate. 

If  all  the  matters  stated  in  the  affidavit  of  Kendall,  filed  in  support 
of  his  motion,  are  true,  he  is  brought  within  the  provision  of  law  quoted 
above.  I  can  not  accept,  however,  without  further  proof,  his  statement 
that  the  entry  was  made  upon  a  certificate  issued  by  you  on  the  2Cth  of 
February,  1889.  Neither  does  he  make  it  satisfactorily  appear  that 
such  certificate  is  found  to  be  erroneous  or  invalid.  These  facts  mast 
be  clearly  established,  in  order  to  entitle  him  to  the  benefits  of  the  act 
of  March  3,  1893. 

The  motion  of  Gregg  for  re-review  of  departmental  decisions  of  May 
11, 1892,  and  January  10,  1893,  is  based  upon  an  ex-parte  affidavit, 
which  raises  questions  outside  of  the  issues  involved  in  her  case  when 
previously  before  the  Department.  No  charges,  such  as  she  now  makes, 
have  been  heretofore  passed  upon,  and  her  present  purpose  cannot  be 
accomplished  by  a  motion  for  re-review. 

Her  charges  now  are  against  the  good  ftxith  of  Eobords,  in  his  con- 
test against  the  entry  of  Lakey.  A  contest  against  a  contest  is  not 
allowed,  and  her  motion  for  re-review  is  accordingly  denied. 

On  the  14th  ot  Ai)ril,  1893,  you  transmitted  the  apx)eal  of  J.  M.  Bor- 
lingame,  Jr.,  from  your  decision  of  January  23, 1893.  As  stated  before, 
the  attorneys  have  said  that  their  appearances  in  behalf  of  Burlingame 
was  through  inadvertence,  and  it  may  therefore  be  doubtful  if  any 
appeal  was  authorized  by  him.  The  fact  remains,  however,  that  the 
papers  have  been  sent  up  on  an  appeal,  which  is,  on  its  face,  without 
delect,  and  should  be  disposed  of.  The  matters  presented  by  said  ap- 
peal are  so  closely  related  to,  and  connected  with,  the  matters  involved 
in  the  motion  of  Gregg  for  re-review,  and  the  petition  of  KendaU,  that 
they  may  be  properly  considered  as  branches  of  one  and  the  same  case, 
and  I  have  therefore  concluded  to  take  up  and  disx>ose  of  said  appeal 
at  this  time. 

In  his  appeal,  Burlingame  alleges  that  you  erred  in  holding  that,  un- 
der the  rules,  it  is  necessary  for  him  to  await  the  result  of  the  trial 
between  Robords  and  Lakey,  and  in  not  deciding  that  the  most  expe- 
ditious and  satisfactory  thing  to  do,  is  to  permit  him  to  be  heard  at  the 
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hearing  ordered  between  liobords  and  Lakey,  in  support  of  the  charges 
he  makes.  He  also  alleges  that  you  erred  in  denying  his  rights  in  the 
premises,  and  in  holding  contrary  to  the  law  and  the  rules. 

Your  decision  was  in  strict  accordance  with  the  rules  of  the  Depart- 
ment, as  laid  down  in  the  case  of  Ludwig  v.  Faulkner,  et  al.  (11  L.  D., 
315).  It  was  therein  held  that  "  where  a  pending  contest  is  attacked 
on  the  ground  of  fraud,  by  one  who  makes  application  to  contest  the 
entry  in  question,  notice  should  not  issue  on  such  application,  but  the 
case  should  be  held  for  the  final  disposition  of  the  prior  contest." 

There  is  no  merit  in  the  specification  of  errors  accompanying  Bur- 
liii gamers  appeal,  and  the  decision  appealed  from  is  therefore  affirmed. 

You  will  direct  the  local  officers  to  proceed  with  the  hearing  ordered 
by  you  on  the  2d  of  June,  1892,  on  the  charges  of  Robords,  against  the 
entry  of  Lakey,  that  the  truth  as  to  the  charge  made  that  Simon  Lakey 
was  not  a  soldier  may  be  ascertained,  and  whether  this  fact  was  known 
to  Kendall  before  his  purchase. 

Upon  the  showing  made  by  Kendall,  on  his  motion  now  before  me, 
be  will  be  allowed  to  intervene  at  such  hearing,  and  submit  any  proof 
which  he  may  desire,  to  establish  his  interest  in,  and  title  to  the  land 
in  question. 


PRACTICE-CEBTIORAIU— APPBAIi-WAIVEB, 

SlLVBRMAN  V.  l^OETHEBN  PACIFIC  E.  R.  OO. 

Ad  application  for  oertiorari  may  be  allowed  on  belialf  of  a  party  whose  failure  to 
appeal  in  time  is  due  to  accident  or  mistake  that  is  satisfactorily  explained,  and 
whore  the  appellee  waives  his  right  to  insist  on  a  striot  enforcemeut  of  the  roles 
of  practice. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Offloey  July  7y 

1893. 

On  the  9th  day  of  January,  1803,  you  transmitted  an  application  of 
the  Northern  Pacific  Railroad  Company,  for  a  writ  of  certiorari,  re- 
quiring you  to  certify  to  the  Department  the  record  in  the  case  of 
Kathan  Silverman  v,  said  railroad  company.  The  land  involved  is  the 
£.  i  of  the  SB.  i  of  Sec.  3,  T.  16.  N^.,  B.  6  W.,  Helena,  Montana,  land 
district. 

It  appears  from  the  papers  transmitted,  that  said  land  is  outside  of 
the  withdrawal  in  favor  of  said  road,  of  February  21, 1872,  but  within 
the  limits  of  the  grant  to  said  company  upon  definite  location  of  its 
line  July  6, 1882.  The  records  of  your  office  do  not  show  the  existence 
of  any  claim  for  said  land.  On  the  7th  day  of  October,  1891,  Katban 
Silverman  made  application  at  the  local  land  office  to  make  homestead 
entry  for  it  and  other  land  in  section  2,  of  the  same  township  and 
range,  which  was  denied  by  the  register  for  the  reason  that  it  embraced 
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land  in  odd-numbered  section  within  the  limits  of  the  grant  to  the 
^Northern  Pacific  Bailroad  Company.  On  the  same  day,  Silverman 
filed  an  application  for  a  hearing,  alleging  that  at  the  dat«  when  the 
right  of  the  company  would  have  attaclied,  July  6, 1882,  said  land  was 
occupied,  improved,  cultivated  and  claimed,  by  a  qualified  settler,  who 
intended  to  make  entry  of  the  same.  A  hearing  was  had,  and  the  reg- 
ister and  receiver  found  from  the  testimony  adduced  that  on  the  6th 
day  of  July,  1882,  the  land  in  controversy  wa«  occupied  and  cultivated 
by  one,  William  Nicholson,  a  qualified  pre-emptor  and  homestead 
claimant,  and  that  the  tract  in  controversy  was  thereby  excepted  from 
the  grant  to  the  company,  and  recommended  that  Silverman's  applica- 
tion be  allowed,  of  which  action  the  company  was  duly  notified. 

On  the  12th  of  October,  1892,  as  no  appeal  had  reached  you,  you  ex- 
amined the  testimony  and  approved  the  finding  of  the  local  officers, 
and  declared  your  action  final,  and  the  case  was  closed. 

On  November  21,  1892,  W.  K.  Mendenhall,  local  attorney  for  the 
Northern  Pacific  Eailroad  Company,  filed  in  your  office  a  motion  to 
open  the  case  and  allow  the  company's  appeal,  said  motion  being  based 
upon  the  affidavit  of  J.  B.  M cNamee,  land  attorney  for  said  company, 
who  swears  substantially  that  he  received  notice  of  the  local  officers' 
decision  of  March  22, 1892,  in  said  case,  on  the  25fh  day  of  March,  1892; 
that  on  April  14, 1892,  he  prei)ared  an  appe&l  on  behalf  of  the  company, 
at  the  company's  office  in  Saint  Paul,  Minnesota,  and  on  the  same  day 
inclosed  said  appeal,  with  a  copy  thereof  in  a  letter  addressed  to  **Tom 
Oooney,  Helena,  Mont."  A  copy  of  the  letter  to  Cooney  is  set  out  in 
Mr.  McNamee's  affidavit,  from  which  it  appears  that  he  was  requested 
to  file  the  original  with  the  register  and  receiver,  and  serve  the  copy 
on  Silverman.  It  appears  from  said  affidavit  that  Cooney  is  the  land 
agent  at  Helena,  Montana;  that  said  letter  was  addressed  in  printed 
letters  "  R.  R.  B.,"  indicating  that  the  inclosed  matter  was  "  railroad 
business,"  and  as  such  came  under  the  care  of  the  baggage-man ;  that 
said  envelope  was  deposited  with  the  regular  railroad  business  for  that 
day  in  the  usual  manner  and  place. 

Mr.  McNamee  swears  that  he  is  now  informed  and  believes  that  the 
paekage  was  never  received  by  Mr.  Oooney;  that  affiant  is  unable  to 
state  in  what  manner  it  went  astray.  That  he  was  not  informed  of  the 
loss  of  said  package  until  he  received  a  letter  from  W.  K.  Mendenhall, 
attorney  for  said  company  at  Washington,  D.  0.,  dated  November  1, 
1892,  stating  that  the  Commissioner  of  the  General  Land  Office  had 
affirmed  the  decision  of  the  local  officers  in  said  cause  and  closed  the 
same  "  becjause  of  no  appeal  by  the  company  from  said  decision."  The 
affidavit  closes  as  follows: 

That  this  affidavit  is  not  made  for  del  ay^  hiit  in  good  faith;  for  the  reason  that 
affiant  as  said  attorney  believes,  and  is  nov?  willing  to  show,  to  the  Commissioner  oi 
the  General  Land  Office,  that  said  decision  of  tlie  local  officers  is  erroneously  made; 
and  that  said  company  is  in  law  the  owner  of  the  laud  involved  in  said  cause  under 
its  said  laud  grant. 
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By  your  letter  of  December  10, 1892,  you  denied  the  motion  to  open 
the  case,  and  returned  the  accompanying  appeal,  and  allowed  twenty 
days  to  apply  to  the  Department  for  certiorari. 

In  support  of  the  application,  counsel  flies  a  copy  of  a  reply,  filed  by 
attorneys  representing  l^lverman,  to  the  company's  appeal  oflFered  in 
the  case,  which  reply  the  company's  counsel  contends  is  a  waiver  of  the 
advantage  of  an  appeal.  Said  reply  commences  with  the  statements 
that: 

Without  noticing  any  irregularity  in  the  matter  of  appeal  being  filed  at  this  late 
date,  and  not  raiding  any  question  thereon,  we  simply  desire  to  call  attention  to  the 
general  line  of  argument,  to  show  that  it,  nor  the  authorities  cited  are  applicable 
thereto. 

This,  in  connection  with  the  argument  following  it  on  the  merit*^,  is 
claimed  by  counsel  for  the  company  to  amount  to  a  waiver  upon  the 
partof  Silverman  of  all  objection  to  the  failure  to  file  and  serve  the 
appeal  in  the  time  required  by  the  rules  of  practice,  and  in  this  view  I 
concur. 

The  party  having  waived  his  right  to  insist  upon  the  application  of 
the  rules  of  practice,  the  next  question  to  be  determined  is  whether  the 
government,  being  a  party  in  interest,  should  insist  upon  the  strict 
application  of  the  rules.  From  the  showing  made,  it  is  clear  that  the 
company  in  good  faith  intended  to  appeal  from  the  decision  of  the  local 
officers,  and  its  attorney  prepared  and  mailed  to  the  company's  agent 
at  Helena,  the  papers  within  the  time  required,  gave  directions  for  fil* 
ing  the  appeal,  and  service  upon  the  opposite  party,  and  had  no  knowl- 
edge of  the  failure  to  complete  the  appeal  until  it  was  too  late  under 
the  rules. 

ft  was  held  in  the  case  of  Dean  v.  Simmons  (15  L.  D.,  527)  that  an 
apphcation  for  certiorari  may  be  allowed  on  behalf  of  aparty  whose  fail- 
are  w  appeal  in-  time  is  due  to  a  mistake  that  is  satisfactorily  explained, 
and  where  such  action  will  not  result  in  injury  to  innocent  parties. 
Under  the  circumstances  of  this  case,  I  think  the  failure  to  appeal 
idthin  the  time  has  been  satisfactorily  explained,  and  the  application 
should  be  allowed.    The  record  will  therefore  becertifled  to  the  Depart- 
ment for  its  consideration. 
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BAILTIOAD  GRANT— SETTLEMENT  CLAIM— PRE-EMPnOlT. 

Northern  Pacipio  E.  E.  Co.  v.  Moore. 

Final  proof  and  payment  for  a  part  of  the  land  embraced  within  a  pre-emption 
claim  is  an  abnmloumeut  of  such  claim  as  to  the  remainder;  and,  in  the  absence 
of  any  further  claim,  leaves  said  tract  subject  to  the  subsequent  operation  of  a 
railroad  grant  on  definite  location  of  the  road. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  OfficCy  July  7, 

1893. 

The  N.  i  of  NW.  J,  Sec.  31,  T.  7  K,  E.  2  B.,  Helena,  Montana,  is 
within  the  primary  limits  of  the  grant  to  the  Northern  Pacific  Railroad 
Company. 

It  was  excepted  from  the  withdrawal  on  general  rentes  (February  21, 
1872,)  by  the  pre  emption  filing  of  George  W.  McCaiiley. 

The  map  of  definite  location  was  filed  July  6,  1882. 

McOauley's  claim  was  never  perfected,  but  in  1876  one  Van  Voast,  a 
qualified  pre  emptor,  took  possession  of  and  fenced  in  this  tract,  in 
connection  with  eighty  acres  adjoining  it  in  section  30,  same  township 
and  range.  He  continued  in  such  possession  and  used  it  for  pasturage 
and  hay  until  December  14, 1881,  when  he  applied  at  the  local  oflBce  to 
file  his  declaratory  statement  for  this  tract,  together  with  the  eighty 
acres  upon  which  he  resided  in  said  section  30.  His  ai)plication  was 
denied  by  the  register,  because  it  embraced  the  tract  in  controvesy, 
supposed  by  the  register  to  belong  to  the  railroad  company.  He 
did  not  appeal  from  this  rejection,  but  filed  for  the  eighty  acres  in 
section  30,  and  made  proof  and  received  final  certificate  therefor, 
March  6, 1882,  four  months  prior  to  the  definite  location  of  the  line  oi 
the  railroad.  He  continued  in  such  use  and  occui)atiou  "until,"  as  he 
fiays  in  his  testimony,  "they  built  the  road  in  here"  (spring  of  1883), 
when  he  removed  his  fence  and  abandoned  his  occupation. 

Subsequently,  in  September,  1887,  James  L.  Moore,  the  claimaot 
herein,  made  homestead  entry  for  the  tract.  Prior  to  the  allowance  of 
this  homestead  entry  (March  10,  1887),  the  railroad  company  applied  to 
list  the  tract,  but  its  application  was  denied  by  the  local  office,  and  the 
company  appealed  to  your  office. 

A  hearing  was  ordered,  and  facts,  substantially  as  set  forth  above, 
were  shown  at  the  hearing  upon  w^hich  the  local  officers  found  in  favor 
of  Moore,  and,  by  your  letter  of  October  30,  1891,  you  affirmed  their 
action,  on  the  authority  of  the  case  of  Northern  Pacific  Eailroad  Coui- 
pany  v.  McCrimmon,  12  L.  D.,  554. 

The  company  has  appealed  from  your  said  judgment. 

The  terms  of  the  grant  to  this  company  are,  that  laiids  within  the 
prescribed  limits,  "free  from  pre-eini>tion  or  other  claims, or  rights," at 
date  of  definite  location  of  the  line  of  road,  pass  to  the  company.  (Act 
of  July  2,  1864, 13  Stat.,  bottom  of  page  367.) 
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The  term  "  claims  or  rights,"  as  used  in  the  act,  means  such  as  were 
being  asserted  at  the  date  of  definite  location.  Such  assertion  may  be 
actual  or  presumptive.  Actual,  as  in  the  case  of  a  settler;  presump- 
tive, as  wben  a  qualified  entryraan,  though  not  an  actual  settler,  is  in 
the  use  and  occupation  of  the  land,  the  presumption,  in  the  absence  of 
any  evidence  to  the  contrary,  is  that  such  use  and  occui)ation  is  with 
the  intention  of  claiming  it  under  some  one  of  the  land  laws.  (See,  as 
bearing  on  this  point,  Jones  v.  Kirby,  13  L.  D.,  commencing  at  bottom 
of  page  703 )  If,  however,  the  facts  and  circumstances  surrounding 
8uch  nse  and  occupation  are  such  as  to  overcome  the  presumption  that 
be  intended  to  claim  the  tract  under  the  land  laws,  then  such  occupa- 
tion must  be  regarded  as  a  mere  trespass,  and  would  not  serve  to  except 
the  land  from  the  grant. 

From  the  evidence  before  me,  I  am  forced  to  the  conclusion  that  such 
was  the  occupancy  of  Yan  Yoast,  on  July  6, 1882,  when  the  rights  of 
the  company  took  eflFect.  He  had,  in  1876,  fenced  in  this  tract,  in  con- 
nection with  eighty  acres  on  an  adjoining  even  numbered  section.  In 
1881,  a  year  before  the  location  of  the  company's  road  line,  he  had 
applied  to  make  pre-emption  filing  for  the  whole  one  hundred  and  sixty 
acres.  His  application  was  denied,  erroneously,  it  is  true,  but  he 
acquiesced  in  the  action  of  the  local  offi(*.e,  and  filed  for  the  eighty 
acres  in  section  30,  upon  which  he  made  proof  and  received  final  cer- 
tificate, four  months  prior  to  the  definite  location  of  the  road.  (See 
Nix  V.  Allen,  112  F.  S.,  129.)  It  does  not  appear  that  he  ever  laid  any 
further  claim  to  the  land,  and  in  about  a  year  after  he  removed  his 
fence,  thus  showing,  I  think,  conclusively  that,  after  his  application  to 
file  for  the  land  was  refused,  he  abandoned  all  further  claim  to  the 
land,  and  was  not  asserting  or  intending  to  assert  any  at  the  time  the 
rights  of  the  company  attached.  I  think  his  testimony  taken  alto* 
gether  tends  clearly  to  show  that  he  never  claimed  or  intended  to 
claim  this  land  after  his  ap]>lication  to  pre-empt  it  was  denied,  in  1881. 
Here  is  his  direct  examination  in  chief: 

Question.  Where  did  yon  reside  in  Jnly,  and  particularly  the  6th  day  of  Bald 
month,  lS82f 

Answer.  On  land  adjoining  the  land  in  controversy  in  this  case. 

Qaestion.  State  whether  or  not  at  that  time,  July  6,  1882,  you  had  in  possession 
and  occupied  the  N£.  i  of  the  NW.  i  Sec.  31,  Tp.  7  N.,  B.  2  £.,  the  land  in  question. 

Answer.  I  did,  I  used  it  for  hay  and  pasture. 

Questiou.  State  if  you  had  said  land  in  question  enclosed  with  your  other  land  In 
the  same  enclosure. 

Answer.  I  did. 

Question.  State  if  you  had  at  that  time  exhausted  your  homestead  or  pre-emption 
rights? 

Answer.  I  had  not. 

Question.  State  if  at  that  time  you  were  a  citizen  of  the  United  States  and  over 
twenty-one  years  of  agef 

Answer.  I  was. 
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On  cross-examination  he  was  asked t 
Did  you  ever  lay  claim  to  this  land  more  than  to  fence  it  for  the  hay  grown  there T 
Answer.  I  tried  to  file  on  it  when  I  filed  on  the  80  I  am  now  on. 
Question.  When  did  you  try  to  make  this  tiling,  and  why  was  it  not  allowed? 
Answer.  Think  it  was  in  1880  or  1881;  the  register  and  receiver  said  it  waa  rail- 
road land. 

tt  *  «  •  •  •  • 

Question.  How  does  it  come  that  you  had  this  land  fenced  since  1876,  and  now 
yon  say  Mr.  Moore  has  resided  there  for  several  years. 
Answer.  I  could  not  file  on  the  land  and  of  conrae  could  not  hold  it. 

This  be  learned  six  months  before  the  definite  location  of  the  road, 
and  never  afterwards  laid  any  claim  to  the  land,  other  than  allowing 
his  fence  to  remain  until  1883. 

I  can  not  find  from  this  evidence  that  there  was  any  claim  or  right 
being  asserted  to  this  land  on  July  6,  when  the  right  of  the  road 
attached  under  its  grant. 

Tour  decision  must  therefore  be  reversed. 


pkactice— motion  for  rkvibw— appeal. 

Desmond  v.  Judd. 

A  motion  for  review  filed  out  of  time  does  not  suspend  the  running  of  the  time 
allowed  for  appeal. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  7, 

1893. 

On  the  Slst  of  January,  1893,  you  transmitted,  on  the  part  of  Geo. 
E.  Desmond,  motion  for  review  of  departmental  decision  of  January  7, 
1893,  in  the  case  of  said  Desmond  against  Benjamin  F.  Judd,  in  which 
Desmond's  appeal  from  your  decision  of  May  19,  1892,  was  dismissed^ 
for  not  being  filed  within  the  time  required  by  the  rules  of  practice. 
The  land  involved  is  the  NW.  i  of  Sec.  19,  T.  49  N.,  R.  9  W.,  Ashland 
land  district,  Wisconsin. 

For  this  land  Judd  made  homestead  entry  on  the  23d  of  February^ 
1 891.  His  entry  was  contested  by  Desmond.  After  a  hearing,  the  local 
officers  .decided  in  favor  of  the  entryman.  Their  decision  was  affirmed 
by  you  on  the  19th  of  May,  1892.  Notice  of  your  decision  was  served 
on  the  resident  attorney  of  Desmond  on  the  20th  of  May,  1892,  On  the 
22d  of  the  following  month  he  filed  a  motion  for  review,  which  was 
rejected  by  you  on  the  20th  of  July,  1892,  for  the  reason  that  it  was  not 
filed  within  thirty  days  firom  the  date  when  his  attorney  was  notified 
of  your  decision  of  May  19. 

On  the  18th  of  August,  1892,  he  filed  an  appeal  to  the  Department 
from  your  decision  of  May  19,  which  was  dismissed  on  the  7th  of  Janu- 
ary, 1893,  for  not  having  been  tiled  in  time.  The  motion  before  me  is 
for  a  review  of  that  decision.    The  grounds  of  the  motion  are,  that  the 
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time  between  the  filing  of  his  motion  for  a  review  of  your  decision  of 
May  19, 1892,  and  the  notice  of  yoar  decision  upon  such  motion,  should 
be  excluded  in  computing  the  time  allowed  for  appeal.  In  support  of 
this  position,  Rule  79  of  the  Eules  of  Practice  is  quoted. 

The  appeal  to  the  Department  from  your  decision  of  May  19, 1892, 
was  filed  ninety  days  after  notice  of  that  decision.  Excluding  the  time 
between  the  22d  of  June,  when  the  motion  for  a  review  thereof  was 
filed  in  your  office,  and  the  20th  of  July,  1892,  when  said  motion  was 
rejected,  from  the  time  between  the  notice  of  your  decision,  and  the 
filing  of  the  appeal  therefrom,  it  is  found  that  said  apx)eal  was  filed  on 
the  sixtieth  day  after  said  notice.  This  would  be  within  the  time 
allowed  by  the  Rules  of  Practice,  provided  it  were  proper  to  exclude 
those  days  in  reckoning  the  time  for  appeal. 

Rule  79  of  the  Rules  of  Practice  reads  as  follows: 

The  time  betweeu  the  filing  of  a  motion  for  rehearing  or  review,  and  the  notice  of 
the  decision  upon  such  motion,  shall  be  excluded  in  computing  the  time  allowed  for 
appeal. 

That  language  would  seem  broad  enough  to  include  the  case  at  bav, 
but  the  Department  has  construed  it  to  apply  only  to  cases  in  which 
the  motion  for  review  is  filed  within  thirty  days  from  notice  of  the 
decision  of  which  a  review  is  desired.  In  deciding  tlie  case  of  White- 
ford  V.  Johnson  (14  L.  D.,  67),  this  language  is  used: 

A  motion  for  a  rehearing,  when  filed  within  the  time  prescribed  by  the  rules,  sus- 
pends the  running  of  time  allowed  for  appeal  until  the  motion  has  been  disposed  of, 
and  due  notice  given  of  the  decision  thereon;  but,  after  the  time  allowed  for  filing 
amotion  for  review  has  expired,  the  filing  of  such  a  motion  will  not  suspend  the 
running  of  the  time  allowed  for  appeal,  which  must  in  such  oases  be  filed  within 
sixty  days  from  the  notice  of  the  decision  complained  of,  allowing  the  usual  time 
for  transmission  by  mail,  prescribed  by  the  rules. 

That  decision  was  cited  and  followed  in  the  decision  complained  of. 
If  the  rule  therein  laid  down  is  correct,  the  decision  complained  of 
should  stand.  There  is  no  doubt  that  it  would  be  good  practice  to 
refuse  to  accept  motions  for  review,  and  other  papers  in  an  action,  not 
filed  within  the  time  prescribed  by  the  rules  of  practice,  and  thus  avoid 
questions  such  as  are  raised  in  this  case.  It  is  the  duty,  however,  of 
attorneys  to  familiarize  themselves  with  said  rules,  and  govern  them- 
selves accordingly.  I  regard  the  rule  laid  down  in  the  Whiteford  case 
as  both  sensible  and  sound,  and  the  motion  for  review  of  departmental 
decision  in  this  case  is  accordingly  denied. 

This  conclusion  also  disposes  of  the  motion,  filed  by  the  counsel  for 
Jadd  on  the  25th  of  January,  1893,  for  the  dismissal  of  Desmond's 
motion  for  review.  I  thought  best  to  dispose  of  the  motion  for  review 
upon  its  meritSi  and  have  pursued  that  course* 
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RAHiBO AB  GBANT— INDEMNITY— SELECTION- AD.J  USTMBNT. 

Oloyeb  V.  Alabama  and  Ohattanooga  B.  B.  Co. 

The  revocation  of  an  itidemnity  withdrawal  does  not  restore  lands  embraced  in  a 
pending  selection. 

The  grant  of  lands  made  to  the  State  of  Alabama  by  sections  1,  and  6,  act  of  June  3, 
1856,  are  separate  and  distinct  grants,  and  shoald  be  adjusted  separately.  The 
fact  that  tlie  lands  certified  in  aid  of  the  Wills  Valley  road  are  in  excess  of  the 
amount  granted  therefor,  does  not  preclude  certification  on  behalf  of  the  North- 
east and  Southwestern  road. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  7y 

1893. 

I  have  considered  the  case  of  John  E.  Olover  v.  Alabama  and  Chat- 
tanooga Railroad  Company,  involving  the  N.  ^  of  the  SW.  ^^  Sec.  13, 
T.  22  8.,  R.  6  W.,  Huntsville,  P.  M.,  on  appeal  by  Glover  from  your 
decision  of  March  5, 1892,  sustaining  the  action  of  the  local  officers  ia 
r^iecting  his  homestead  application  for  said  tract. 

The  land  in  question  is  within  the  indemnity  limits  of  the  grant  for 
said  company  and  opposite  the  portion  south  and  west  of  Gadsden, 
originally  conferred  upon  the  Northeast  and  Southwestern  Railroad 
Company. 

Ai)plication  was  first  made  to  select  this  land  on  account  of  the  grant 
in  March,  1883,  upon  which  application  no  action  appears  to  have  been 
taken  until  by  letter  of  July  25,  1891,  it  was  returned  to  the  local  oflice 
for  consideration  and  action,  and  was  approved  August  7, 1891,  upon 
the  tender  of  a  new  list  covering  the  same  lands. 

Glover's  claim  depends  upon  an  application  filed  August  8, 1891,  and 
he  seems  to  rest  his  case  upon  the  ground  that  the  grant  for  this  com- 
pany is  fully  satisfied,  and  that  the  indemnity  withdrawal  having  been 
revoked,  the  land  was  subject  to  his  application. 

This  tract  having  been  embraced  in  the  application  to  select  filed  in 
March,  1883,  which  application  was  pending  at  the  time  of  the  revoca- 
tion of  the  indemnity  withdrawal,  was  not  restored  (Dinwiddie  t?.  Florida 
Railway  and  Navigation  Company,  9  L.  D.,  74);  further,  in  the  case  of 
United  States  v.  Alabama  State  Land  Company  (14  L.  D.,  129),  it  was 
held: 

The  grant  to  the  State  of  Alabama  by  section  1,  act  of  June  3, 1856,  in  aid  of  the 
Wills  Valley  railroad,  and  by  section  6,  of  said  act,  in  aid  of  the  Northeast  and  South- 
western railroad,  -were  distinct  and  8eparat>e  grants,  and,  in  the  adjustment  thereof, 
there  is  no  authority  for  the  certification  of  lands  within  the  limits  of  one  road  to 
satisfy  losses  on  account  of  the  other.     (Syllabus.) 

The  amount  of  lands  certified  opposite  the  Wills  Valley  railroad  ex- 
ceeds the  quantity  granted  to  aid  in  the  construction  of  that  road,  but 
there  is  a  deficit  in  the  grant  opposite  the  I^ortheast  and  Southwestern 
Bailroad,  opposite  which  this  tract  lies. 
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It  therefore  remains  but  to  coDsider  the  regularity  of  the  application 
to  select  presented  in  March,  1883. 

Tliis  lisi  ooutaiued  a  designation  of  losses  as  a  basis  for  the  selections 
in  said  list,  and  in  other  respects  it  appears  to  be  regular  and  should 
have  been  allowed  when  originally  presented. 

I  must  therefore  hold  that  such  application  to  select  was  a  bar  to  the 
application  by  Glover,  and  the  r^ection  of  the  same  is  affirmed. 


SCHOOIi  liANDS-INDEMNFTY  SELECTIONS. 

State  op  Oalifobnia. 

Sehool  lands  are  not  lost  to  the  State  by  an  executive  order  creating  an  Indian  res- 
erration  where  sections  sixteen  and  thirty -six  are  expressly  excepted  therefrom; 
nor  does  the  fact  that  said  sections  are  within  the  boundaries  of  snch  reserva- 
tion authorize  selections  in  lien  thereof  nnder  the  act  of  February  28,  1891. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  7, 

1693. 

The  State  of  California  has  appealed  from  your  decision  of  Jnne  17, 
1892,  rejecting  its  application  to  select  the  S.  i  of  the  SE.  ^  and  the 
S.  i  of  the  SW.  4,  Sec.  12,  in  T.  10  IS^.,  R.  20  W.,  Los  Angeles,  Califor- 
nia,  in  lieu  of  certain  lands  in  T.  4  S.,  E.  4  E.,  claimed  to  be  lost  to  the 
State  by  reason  of  an  executive  withdrawal  of  the  same  (September  29, 
1877),  as  a  reservation  for  Indian  purposes.    That  order  is  as  follows: 

ExECUTiVB  Mansion,  September  $9, 1877. 
It  ia  hereby  ordered  that  the  following  described  lands,  in  California,  to  wit:  nil 
the  eyen-nnmbered  sections,  and  all  the  nusurve.ved  portions  of  township  4  south, 
range  4  east;  township  4  south,  range  5  east;  aud  township  5  south,  range  4  east, 
San  Bernardino  meridian,  excepting  sections  16  and  30,  and  excepting  also  any  tract 
or  tracts  the  title  to  which  has  passed  out  of  the  United  States  government,  be,  and 
the  same  hereby  are,  withdrawn  from  sale  aud  settlement  and  set  apart  as  a  reser- 
▼ation  for  Indian  purposes  for  certain  Mission  Indians. 

R.  B.  Hayes. 

The  errors  assipn^ed on  appeal  are  as  follows: 

V,  Error  in  holding  that  the  tracts  assigned  as  busis  for  this  selection  were  excepted 
from  the  Mission  Indian  reservation. 

2.  Error  in  overlooking  the  provisions  of  the  act  of  Congress  approved  February 
28, 1891,  which  authorizes  the  selection  of  indemnity  for  school  land  included  within 
my  Indian,  military,  or  other  reservation,  and  provides  that  selec  tion  in  heir  (lieu) 
of  land  embraeed  within  such  reservation  shall  operate  as  a  waiver  of  the  right  of 
the  State  to  the  land  so  embraced. 

The  attorney  for  the  State  has  filed  an  elaborate  argument  in  sup- 
port of  the  appeal,  insisting  that  the  bases  were  not  excepted  from  the 
reservation;  that  there  was  no  iu  ten  tion  to  except  them;  that  the  bases 
are  the  property  of  the  Indians  by  a  title  anterior  to  the  reservation; 
that  they  are  included  within  the  limits  of  a  reservation,  and  so  proper 
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bases  for  indemDity  selection  under  tlie  statute;  and  that  the  selection 
of  indemnity  is  a  waiver  of  title  to  the  bases,  etc. 

It  is  not  thought  necessary  to  discuss  these  questions  at  length, 
be<:ause  the  case  of  the  State  of  California  (15  L.  D.,  350),  as  I  construe 
it,  is  decisive  of  the  question  herein  raised — namely;  Were  the  school 
sections  in  the  townships  embraced  in  said  executive  order  reserved,  or 
are  they  still  a  part  of  the  public  domain,open  to  settlement  and  other 
purposes,  including  grants  for  school  purposes!  While  the  lands  for 
which  indemnity  was  asked  in  that  case  were  held  to  be  lost  to  the 
State,  and  so  a  proper  basis  for  selections,  such  holding  is  in  pursuance 
of  a  subsequent  executive  reservation  made  by  President  Gai'field. 
March  9, 1881,  in  which  he  included  all  the  unsurveyed  portions  of  said 
township  to  which  the  government  had  title.  This  order  embraced  the 
school  sections,  because  until  survey  the  title  of  the  State  does  not 
attach. 

In  that  case  it  was  said : 

As  the  order  of  President  Hayes  of  Angnst  25, 1877,  had  already  placed  this  town- 
ship in  reservation,  excepting  the  sixteenth  and  thirty-sixth  sections it  is 

evident  the  sole  purpose  of  the  order  of  President  Garfield  was  to  put  in  reservation 
thai  part  of  the  township  that  might  npon  snrvey  he  designated  as  the  sixteenth  or 
thirty-sixtli  section. 

This  means  that,  until  the  order  of  President  Garfield  had  been  pro- 
mulgated, these  sections  were  not  reserved,  and  can  not  therefore  be 
lost  to  the  State  for  school  purposes,  by  reason  of  said  order. 

Counsel  for  the  State  also  invoke  the  act  of  February  28,  1891  (26 
Stat.,  796).  As  this  question  is  not  considered  in  the  case  cited,  it 
may  with  propriety  be  briefly  noticed  here. 

That  part  of  the  act  relied  upon  by  counsel  is  an  amendment  to  sec- 
tion 2275  of  the  Revised  Statutes.  That  section  as  it  originally  stood 
provided  that,  where  pre-emption  settlers  prior  to  survey  had  occupied 
sections  sixteen  or  thirty-six,  their  claims  thereon  should  be  sustained 
and  the  State  allowed  to  select  other  lands  in  lieu  thereof.  A  similar 
allowance  was  made  where  these  sections  were  lost  or  diminished  '^by 
reason  of  the  township  being  fractional,  or  from  any  natural  cause 
whatever." 

The  amendment,  among  other  things,  provided  that: 

Other  lands  of  eqaal  acreage  are  also  hereby  appropriated  and  granted,  and  may 

be  selected  by  said  state  or  territory  where  sections  sixteen  or  thirty -six 

*re  inclndelL  within  any  Indian,  military,  or  other  reservation; 

with  a  proviso  that — 

When  any  state  is  entitled  to  said  sections  sixteen  and  thirty-six,  or  when  said 
sections  are  reserved  to  any  territory,  notwithstanding  the  same  maybe  mineral 
land,  or  embraced  within  a  military,  Indian,  or  other  reservation,  the  selections  of 
such  lands  in  lieu  thereof  by  said  state  or  territory  shall  be  a  waiver  of  its  right  to 
said  sections. 

It  is  contended  that,  although  these  sections  were  in  words  excepted 
from  the  reservation,  yet,  because  they  are  located  within  the  bounda^ 
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limits  of  sach  reservation,  tbey  come  within  the  meaning  of  the  amend- 
ment, and  other  lands  may  therefore  be  selected  in  lien  thereof. 

I  do  not  think  this  is  a  correct  interpretation  of  the  language  of  the 
statute.  It  does  not  seem  to  me  that  any  reasonable  construction  of  the 
words  "included  within  a  reservation"  can  be  made  to  embrace  lands 
expressly  excepted  from  it,  although  such  lands  are  located  within  the 
outside  boundaries  of  the  reservation.  It  must  be  remembered  that 
when  this  reservation  was  made  there  was  no  provision  in  law  for  the 
selection  by  a  state  or  territory  of  lands  in  lieu  of  lands  reserved  for 
Indian,  military,  or  other  purposes,  and,  if  these  sections  had  not  been 
excepted,  they  would  have  been  lost  to  the  state,  at  least  until  the  res- 
ervation was  removed,  or  relief  had  been  extended  by  Congress.  So  I 
think  not  only  that  President  Hayes  intended  to  except  them,  but  that 
it  was  eminently  just  and  proper  that  he  should  do  so.  The  fact  that 
the  state  would  be  estopped  from  claiming  title  to  these  lands,  if  it  was 
allowed  to  select  lands  in  lieu  thereof,  is  no  authority  for  allowing  selec- 
tions for  lands  not  lost  to  the  state. 

The  position  assumed  by  counsel  that  these  Mexican  Indians  have  an 
anterior^  indefeasible  claim,  by  reason  of  their  citizenship  in  Mexico 
prior  to  the  acquisition  of  the  territory  through  the  treaty  of  Guada- 
lupe Hidalgo,  can  not  here  be  entertained,  as  no  such  claim  is  being 
asserted  by  them. 

Your  decision  is  affirmed. 


PBIVATB  CLAIM-SCmP-SUCCSSSION  PROCEEDINGS. 

fTABGISSE  GABUIEBE. 

In  the  case  of  a  prirate  olaim  in  Lonieiana  confirmed  to  the  "  legal  representatives'^ 
of  the  claimant,  and  held  nnder  snccession  proceedings  as  property  of  the  claim- 
ant's estate,  the  Jndgment  of  the  court,  on  appUcation  for  scrip  hy  the  purchaser 
at  the  saccessiou  sale,  must  be  accepted  by  the  Department,  in  the  absence  of 
any  proof  of  the  existence  of  an  assignee,  or  legal  representative  by  contract. 

The  case  of  the  widow  of  Kmanuel  Prne,  6  L.  D.,  436,  cited  and  distinguished. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  7« 

1893. 

I  have  considered  the  appeal  of  D.  J.  Wedge,  claiming  to  be  the 
legal  representative  of  Narcisse  Oarriere,  deceased,  from  your  office 
decision  of  February  12, 1889,  holding  for  cancellation  certain  scrip  pre- 
pared under  the  provision  of  the  act  of  June  2, 1858  (11  Stat.,  294)  for  the 
satisfaction  of  a  claim  contirmed  by  the  act  of  May  16, 1826  (4  Stat., 
168)  in  favor  of  the  legal  representatives  of  Narcisse  Oarriere. 

By  the  act  of  May  11^  1820  (3  Stat.,  573)  provision  was  made  for  fil- 
ing notices  of  claims  for  lands  in  that  part  of  Louisiana  lying  west  of 
the  Mississippi  river,  founded  upon  any  Spanish  grant,  concession,  or 
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order  of  snnrey  and  also  for  calling  up  notices  which  had  theretofore 
been  filed^  and  for  a  report  by  the  register  as  to  all  such  claims.  Under 
date  of  October  1, 1825,  the  register  at  the  Opeloasas  land  office  sub- 
mitted a  repoi*t  of  claims  filed  in  his  office  (Am.  State  Papers,  Green's. 
Ed.,  Yol.  4,  p.  345)  among  which  is  found  one  marked  <^A  ISo.  00"  ot 
which  it  is  said: 

The  legal  representatiyeB  of  Narcisse  Carriere  claim  a  tract  of  land  coutain{Dgc>i)(ht 
hundred  snperficial  arpene,  equal  to  677  American  acres,  to  wit:  (Here  follows  a 
description  of  the  ]and  and  of  the  document  of  title  filed.) 

This  claim  is  founded  upon  a  complete  Spanish  patent,  the  most  authentie  and 
complete  that  is  Icnown.  The  patent  bears  every  mark  of  genuineness,  is  printed, 
and  its  date  corresponds  with  one  on  the  abstract  of  patents  in  this  office,  together 
with  the  quantity  and  boundaries  of  the  land  conceded.  It  is  therefore  recommended 
for  confirmation. 

By  act  of  May  16, 1826  (4  Stat.,  168)  the  several  claims  recommended 
for  confirmation  in  the  said  report  of  the  register  of  the  laud  office  at 
Opeloasas  were  declared  confirmed  agreeably  to  said  report,  and  in  the 
list  given  in  that  act  is  found  the  claim  designated  by  letter  A,  and 
numbered  60. 

The  act  of  June  2,  1858  (11  Stat.,  294)  contains  the  following  provi- 
sion: 

That  in  all  cases  of  confirmation  by  this  act,  or  where  any  private  laud  claim  has 
been  confirmed  by  Congress,  and  the  same  in  whole  or  in  part,  has  not  been  located 
or  satisfied,  either  for  want  of  a  specific  location  prior  to  such  confinnation,  or  for 
any  reason  whatsoe-ver,  other  than  a  discovery  of  frand  in  such  claim  siibseqnent  to 
snch  confirmation,  it  shall  be  the  duty  of  the  surveyor-general  of  the  district  in 
which  such  claim  was  situated,  upon  satisfactory  proof  that  such  claim  had  been  so 
confirmed,  and  that  the  same,  in  whole  or  in  part,  remains  unsatisfied  to  issue  to  the 
claimant,  or  his  legal  representatives,  a  certificate  of  location  for  a  quantity  of  land 
equal  to  that  so  confirmed  and  unsatisfied,  etc. 

In  the  year  1873  D.  J.  Wedge  presented  to  the  surveyor-general  of 
Louisiana  his  petition  setting  forth  that  at  a  succession  sale  of  the  es- 
tate of  Narcisse  Carriere,  deceased,  had  on  August  29, 1872,  he  pur- 
chased the  claim  in  question;  that  said  claim  was  unlocated  and  un- 
satisfied, and  asking  that  certificates  of  location  in  satisfaction  of  said 
claim  be  issued  to  him.  With  this  petition  was  filed  a  copy  of  the  pro- 
cess verbal  of  said  succession  sale  showing  the  purchase  by  said  Wedge 
of  the  claim  in  question.  By  letter  of  August  15, 1887,  the  surveyor- 
general  transmitted  to  your  ofifice  for  action  thereon  certificates  of  loca- 
tion that  day  issued  by  him  saying: 

I  have  to  state  that  upon  a  complete  examination  of  the  maps  and  records  of  snrycys 
and  other  data  on  file  in  this  office  it  appears  that  this  claim  has  never  been  located. 
Proof  of  confirmation  being  exhibited  and  satisfactory  evidence  having  been  filed 
that  the  petitioner  has  been  made  the  legal  representative  of  the  deceased  Narcisse 
Carriere  by  due  process  of  law,  I  have  issued  tlie  scrip  as  stat«d. 

By  letter  of  June  10,  1879,  your  office  suspended  the  case  under  the 
ruling  of  the  Secietary  of  the  Interior  May  7,  1879,  the  action  had 
upon  this  point  of  the  case  being  the  same  as  in  the  case  of  Madame 
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Bertrand  which  is  fully  set  forth  in  the  decision  in  that  case  (6  L.  D., 
487). 

On  April  12, 1888  after  the  decision  in  the  Bertrand  case,  the  certifi- 
cates in  the  Camere  case  theretofore  issued  were  sent  to  the  surveyor- 
general  with  instructions  to  cancel  them  and  rewrite  the  scrip  in  six 
pieces  of  eighty  acres  each,  four  pieces  of  forty  acres  each,  and  one 
piece  of  thirty-seven  acres.  The  surveyor-general  rewrote  said  scrip 
or  certificates  as  directed,  and  by  letter  of  April  16,  1888,  .forwarded 
them  to  your  office.  After  further  consideration  of  the  case  in  your 
office,  the  decision  of  February  12,  1889,  from  which  the  appeal  now 
under  consideration  is  taken,  was  rendered,  wherein  after  reciting  the 
history  of  the  case  and  that  a  complete  transcript  of  the  record  of  the 
parish  court  in  the  matter  of  the  succession  of  Narcisse  Carriere  had 
been  filed,  it  is  said : 

All  the  forms  of  law  seem  to  have  been  observed  and  a  claim  alleged  to  be  that  of 
"Narcisse  Carriere  No.  00  "  was  publicly  sold,  said  Wedge  becoming  the  purchaser 
and  receiving  a  sheriff's  deed  therefor,  August  29,  1S72. 

Ton  will  observe  that  this  case  is  controlled  by  department  decision  dated  De- 
cember 22, 1887,  claim  of  the  ''Widow  of  Emanuel  Prne."  (6  L.  D.,  436). 

It  was  not  Narcisse  Carriere,  but  but  his  legal  representatives  who  presented  this 
claim  for  800  arpens,  originiUly  and  to  those  representatives  it  was  confirmed  by  the 
aforesaid  act  of  May  16, 1826. 

Under  the  Prue  decision,  therefore,  it  is  evidence  that  Mr.  Wedge  took  nothing 
of  his  pnrchase  at  the  opening  of  said  succession;  Carriere  having  no  estate  to  be 
administered  upon. 

There  is  no  proper  party  before  the  land  department,  as  an  applicant  for  scrip 
onder  the  confirmatory  act  of  1858,  and  the  scrip  is  hereby  held  for  cancellation 
snbject  to  the  usnai  right  of  appea]  under  the  rules. 

It  is  urged  that  the  order  of  the  parish  court  under  which  the  sale 
in  this  case  was  made  shows  on  its  face  all  the  facts  necessary  to  con- 
fer jurisdictiou,  and  that  this  being  so,  such  order  can  not  be  attacked 
collatei*ally. 

In  the  case  of  Simmons  v.  Saul  (138  U.  S.,  439)  the  question  as  to  the 
jurisdiction  of  the  parish  courts  of  Louisiana  and  the  faith  and  credit 
to  be  given  their  records  came  before  the  supreme  court  and  was  dis- 
cussed at  some  length  the  provisions  of  the  statutes  of  Louisiana  in 
relation  thereto  being  given  in  full.  The  conclusion  reached  is  ex- 
pressed as  follows: 

The  provisions  of  the  law  abundantly  show,  we  think,  that  the  parish  courts  were 
Tested  with  original  and  exclusive  jurisdiction  over  the  adminiHtratlon  of  vacant 
and  intestate  successions,  such  as  the  allegations  of  the  bill  show  this  to  have  been. 
They  do  not  differ  materially  f^om  the  laws  of  most  of  the  States  regulating  probate 
matters.  The  general  principles  of  probate  jurisdiction  and  practice  as  settled  by 
a  long  series  of  decisions  in  the  State  courts  and  in  tbo  courts  of  the  United  States, 
aie  applicable  to  the  powers  and  proceedings  of  the  pariHh  courts  of  Louisiana,  and 
have  been  recognized  and  enforced  by  the  snpi*eme  court  of  that  State. 

The  facts  shown  by  the  record  of  the  parish  court  filed  in  this  eaf^e 
are  substantially  the  same  as  in  the  case  before  the  supreme  court.  The 
petition  here  recites  that  '<  Karcisse  Carriere  departed  this  life  in  said 
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parish  many  years  since  leaving  some  property  consisting  of  an  old 
<leferred  private  land  claim  against  the  United  States,"  describing  it; 
that  it  was  less  than  $500  in  value,  and  asking  for  an  inventory,  appraise- 
ment, and  sale.  Of  the  like  petition  in  the  Simmons'  estate,  the  supreme 
court  said  it  ^^  set  forth  the  necessary  jurisdictional  fEicts  to  warrant 
the  court  in  proceeding  to  administer  the  estate.'^ 
Proceeding,  the  court  further  said : 

The  court,  therefore,  had  before  it  in  the  petition  the  death  of  Simmons  within 
the  parish,  his  intestacy,  the  possession  of  property,  and  the  smaUness  of  the  estate. 
Tlie  order  granting  letters  of  administration  was  a  judicial  determination  of  the 
existence  of  all  those  facts. 

This  could  all  have  been  said  equally  as  appropriately  of  the  Car- 
riere  case,  and  to  make  it  applicable  thereto  it  would  be  necessary  only 
to  substitute  the  name  Garriere  for  the  name  Simmons. 

In  that  case  the  question  came  before  the  supreme  court  upon 
demurrer,  and  it  was  held  that^  taking  the  facts  well  pleaded  SrS  true, 
the  parish  court  had  a  clear  and  unquestionable  jurisdiction  of  the 
Simmons'  estate,  and  that  a  judgment  of  a  parish  court  in  Louisiana 
rendered  within  the  sphere  of  its  jurisdiction  is  binding  upon  the  courts 
of  the  several  States  and  of  the  Fnited  States.  While  the  court  thus 
held,  the  rule  that  inquiry  might  be  made  as  to  the  facts  necessary  to 
conler  jurisdiction  was  adhered  to,  it  being  said: 

It  is  the  settled  doctrine  of  this  court  that  the  constitutional  provision  that  full 
faith  and  credit  shall  be  given  in  each  State  to  the  judicial  proceedings  of  other 
States,  does  not  preclude  inquiry  into  the  jorisdictiou  of  the  court  in  which  a  judg- 
ment is  rendered  over  the  subject  matter  or  the  parties  affected  by  it,  nor  into  the 
facts  necei48ary  to  give  such  jurisdiction.  Thompson  v.  Whitman,  18  WaU.,  457;  Cole 
V.  Cuuiiingham,  133  U.  S.,  107. 

In  the  case  of  Thompson  v.  Whitman  (18  Wall.,  467)  the  court,  after 
stilting  the  rule  substantially  as  quoted  above,  and  citing  many  authori- 
ties upon  the  subject,  proceeded : 

Hut  it  must  be  admitted  that  no  decision  has  ever  been  made  on  the  precise  point 
involved  in  the  case  before  us,  in  which  evidence  was  admitted  to  contradict  the 
record  as  to  jurisdictional  facts  asserted  therein,  and  especially  as  to  &ct8  stated  to 
have  been  passed  upon  by  the  court. 

But  if  it  is  once  conceded  that  the  validity  of  a  judgment  may  be  attacked  col- 
laterally by  evideuce  showiug  that  the  court  had  no  jurisdiction,  it  is  not  perceived 
how  any  allegation  cont<ained  in  the  record  itself,  however  strongly  made,  can  affect 
the  right  so  to  question  it.  The  very  object  of  the  evidence  is  to  invalidate  the 
paper  as  a  record.  If  that  can  be  successfully  done  no  statements  contained  therein 
have  any  force.  If  any  such  statement  could  be  used  to  prevent  inquiry,  a  slight 
form  of  words  might  always  be  adopted  so  as  effectuaUy  to  nullify  the  right  of  such 
inquiry.  Recitals  of  this  kind  must  be  regarded  like  asseverations  of  good  faith  in 
a  deed,  which  avail  nothing  if  the  instrument  is  shown  to  be  fraudulent. 

•  «#«••• 

On  the  whole,  we  think  it  clear  that  the  jurisdiction  of  the  court  by  which  a  Judg- 
ment is  rendered  in  any  State  may  be  questioned  in  a  collateral  proceeding  in  another 
state,  notwithstanding  the  provision  of  the  fourth  article  of  the  Constitution,  and 
the  law  of  1790,  and  notwithstanding  the  averments  contained  in  the  record  of  the 
judgment  itself. 
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One  of  the  jnTisdictional  facts  set  forth  in  the  petition  in  the  Car- 
riere  succession,  and  one  which  is  mentioned  by  the  supreme  court  in 
the  case  of  Simmons  v.  Saul,  supra^  as  necessary  to  confer  jurisdiction 
upon  the  parish  courts  is  the  possession  by  the  estate  of  property. 

Whether  this  Department  may,  of  its  own  motion,  inquire  as  to  the 
iarisdiction  of  a  court  of  this  character  in  any  given  case,  and  if  ^o^ 
what  circumstances  will  justify  such  an  inquiry,  need  not  be  considered 
here,  for  it  is,  in  my  opinion,  sufficiently  shown  that  it  had  jurisdiction 
in  this  particular  rase.  This  couclusiou  is  reached  upon  the  theory 
tha!  the  claim  or  property  in  question  belonged  to  the  succession  of 
Carriere,  which  theory  rests  upon  the  construction  given  the  term 
'^legal  representatives"  in  the  foUowiiigpages.  The  claim  was  reported 
as  made  by  the  legal  representatives  of  ^N^arcisse  Carriere,  and  the  con- 
firmation was  to  such  representatives. 

It  is  urged  by  this  appellant  that  there  are  two  classes  of  legal  repre- 
sentatives, those  by  contract  and  those  in  law.  That  when  the  coufir- 
Diation  was  in  favor  of  a  legal  representative  by  contract  it  was  neces- 
sary for  the  claimant  to  establish  his  right  by  showing  a  complete  chain 
of  title  from  the  original  grantee  to  himself,  in  which  the  confirmation 
administrators  (7  Op.,  60).  Cox  v.  Ourwin  (118  Mass.,  11  8);  Warnecke 
wonld  be  made  to  him  by  name.  And  that  in  this  case  there  being  no 
legal  representative  designated  by  the  Commissioner  by  name,  the  pre- 
s^nmption  immediately  arises  that  the  confirmation  was  to  the  legal 
representatives  in  law. 

The  term  legal  representatives  in  its  ordinary  use  means  executors  and 
v.  Lumbca  (71  111.,  91);  The  People,  etc.,  v,  Phelps  (78  111.,  147);  Bow- 
man V.  Long  (89  111.,  19). 

All  these  authorities,  however,  agree  that  the  term  is  frequently  used 
ID  a  different  sense,  and  that  the  construction  to  be  given  the  phrase 
depends  upon  the  intention  of  the  party  using  it.  The  construction  of 
this  term  "legal  representatives''  was  presented  to  the  supreme  court 
in  the  case  of  Hogan  v.  Page  (2  Wall.,  605),  and  in  the  decision  in  that 
case  it  was  said: 

A  difficult}'  hftd  occurred  at  the  Land  Office,  at  an  early  day,  In  respect  to  the  form 
of  patent  certificates  and  of  patents,  arising  out  of  application  to  have  them  issued 
in  the  name  of  the  assignee,  or  present  claimant,  thereby  imposing  the  burden  of 
inqniring  into  the  derivative  title  presented  by  the  applicant.  This  difficulty  also 
existed  in  respect  to  the  boards  of  commissioners  under  the  acts  of  Congress  for  the 
settlement  of  French  and  Spanish  claims.  The  result  seems  to  have  been,  after  con- 
nilting  with  tlie  Attorney-General,  that  the  Commissioner  of  the  General  Land  Office 
recommended  a  formula  that  has  been  very  generally  observed,  namely,  the  issuing 
of  the  patent  certificate,  and  even  the  patent,  to  the  original  grantee,  or  his  legal 
rfpretenlativea,  and  the  same  has  been  adopted  by  the  several  boards  of  commissioners. 
This  formula  ''or  his  legal  representatives,"  embraces  representatives  of  the  original 
grantee  in  the  land  hy  contract,  such  as  assignees  or  grantees,  as  cv^ell  as  by  opera- 
tion of  law,  and  leaves  the  question  open  to  inquiry  in  a  court  of  justice  as  to  the 
party  to  whom  the  certificate,  patent,  or  confirmation  should  enure. 

In  that  case  the  claim  was  presented  to  the  board  of  commissioners 
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by  "Louis  Lamonde  assignee  of  Auguste  Conde,''  and  the  confirmation 
was  made  to  "the  representatives  of  Angaste  Conde."  Hogan  claim- 
ing through  Lamonde  brought  ejectment  for  a  part  of  the  land,  and  the 
court  below  decided  that  he  was  not  entitled  to  recover.  The  supreme 
court  held  that  the  question  as  to  whether  there  had  been  an  assign- 
ment by  Conde  to  Lamonde  should  have  been  submitted  to  the  jury  as 
a  question  of  fact,  and  not  of  law. 

The  ruling  of  the  court  in  that  case  was  cited  and  followed  in  Car- 
penter V.  Rannels  (19  Wall.,  138).  In  both  of  those  cases  the  minutes 
of  the  board  of  commissioners  showed  that  the  assignee  appeared  in 
person  in  support  of  his  claim,  and  it  was  for  this  reason  that  it  was 
held  that  the  term  legal  representatives  should  be  so  construed  as  to  mean 
representatives  by  contract  rather  than  be  given  its  ordinary  signifi- 
cance of  representatives  in  law.  It  will  be  seen  at  once  that  the  case 
of  the  Widow  of  Emanuel  Prue  (6  L.  D.,  43G)  cited  in  support  of  the 
decision  of  your  office  in  this  case  was  similar  to  the  eases  before  the 
supreme  court  in  that  the  claim  was  presented  to  the  board  by  one 
claiming  to  be  the  assignee  of  Mrs.  Prue. 

In  the  case  now  under  consideration  there  is  nothing  in  the  report  oi 
the  register,  or  in  any  of  the  papers  presented  to  me  indicating  that  an 
assignee  or  representative  by  contract  has  ever  appeared.  This  being 
true,  we  must  treat  the  term  "legal  representative"  as  used  in  the  re- 
port of  the  register  in  its  ordinary  meaning.  This  construction  is  in 
favor  of,  rather  than  against  the  conclusion  that  the  parish  court  had 
jurisdiction  to  direct  the  sale  of  said  claim. 

The  provisions  of  the  civil  code  of  Louisiana  of  1824  in  force  at  the 
time  this  claim  was  reported  upon  are  not,  in  so  far  as  applicable  to 
this  case,  materialJy  different  from  the  provisions  of  the  code  of  1870, 
and  quotations  will  therefore  be  made  from  the  later  code  as  follows: 

Art.  873.  The  succession  not  only  includes  the  rights  and  obligations  of  the  de- 
cejisedy  as  they  exist  at  the  time  of  his  death,  but  all  that  has  accrued  thereto  since 
the  opening  of  the  succession,  as  also  the  new  charges  to  which  it  becomes  subject 
(Art.  869,  Code  1824). 

Art.  934.  The  succession,  either  testamentary  or  legal,  or  irregular,  becomes  open 
by  death  or  by  presumption  of  death  caused  by  long  absence  in  the  cases  established 
by  law.     (Art.  928,  Code  1824). 

Under  these  provisions  it  would  seem  that  this  claim  became  assets 
of  the  estate  of  Carriere  whether  the  confirmation  was  made  before  or 
after  his  death,  and  therefore  properly  within  the  jurisdiction  of  the 
proper  parish  court.  The  other  provisions  of  the  codeof  Louisiana  which 
it  seems  proper  to  refer  to  in  this  case,  are  as  follows: 

Art.  1095.  A  succession  is  called  vacant  when  no  one  claims  it,  or  when  all  the 
heirs  are  unknown,  or  when  aU  the  known  heirs  to  it  have  renounced  it.  (Art.  1088, 
Code  of  1824.) 

Art.  1097.  Vacant  successions  are  managed  by  administrators  appointed  by  courts, 
under  the  name  of  curators  of  vacant  successions.     (Art.  1090,  Code  of  1824). 

Art.  1190.  If  a  succesMion  is  so  small  or  is  so  much  in  debt  thnt  no  one  will  accept 
the  cnratorship  of  it,  the  judge  of  the  place  where  the  succession  is  opened,  after 
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h^Ting  ordere^l  an  inventory  of  the  eflfects  composiog  it,  shall  appoint  the  district 
attorney  of  the  district,  or  the  district  attorney  pro  tempore  of  the  parish,  curator  of 
Mjiid  succeesion,  who  shall  cause  tbe  effects  to  be  sold,  and  the  ]irocco(lH  to  he  applied 
to  the  payment  of  its  dehts;  the  whole  to  he  done  in  as  snniiiiary  a  manner  as  pos- 
Mble  to  diminish  costs;  provided,  thab  this  article  is  not  to  apply  to  successions 
antonnting  to  more  than  five  hundred  dollars. 

Some  informalities  appear  upon  the  face  of  tbe  record  in  this  case, 
siuh  as  the  appointment  of  an  administrator  betbre  the  niveutory  was 
matle.  the  failure  to  give  notice  before  making  the  appointment,  etc. 
The  same  informalities  or  similar  ones  existed  in  the  record  piescnted 
iu  the  case  of  Simmons  v,  Saul  supraj  but  were  held  by  the  supreme 
foiut  to  bo  immaterial,  or  at  least  insufficient,  to  oust  the  parish  court 
of  jurisdiction  or  to  be  "made  grounds  on  which  the  deirce  of  the 
court  can  be  collaterally  assailed.'' 

After  a  full  consideration  of  the  questions  involved  iu  this  case,  I 
have  arrived  at  the  conclusions,  that  this  case  is  not  control IimI  by  the 
decision  in  the  case  of  the  Widow  of  Emanuel  Prue  (6  L.  D.,  4;j(>)  cited 
in  support  of  the  decision  of  your  office  herein,  that  in  the  absence  of  a 
showing  that  there  ever  was  in  this  case  an  assignee  or  legal  represen- 
tative of  Carriere  by  contract,  the  judgment  of  the  parish  court  that 
the  claim  became  assets  of  his  estate  must  be  accepted,  that  under  the 
rnliDg  of  the  supreme  court  in  the  case  of  Simmons  v.  Saul  supra  the 
parish  court  of  Lafayette  parish  had  jurisdiction  over  the  succession  of 
Carriere,  that  the  informalities  in  the  record  are  not  such  as  to  present 
grounds  upon  which  the  decree  of  the  parish  court  may  be  successfully 
assailed,  and  that  the  sale  under  that  decree  must  be  recognized  as 
vesting  in  the  purchaser  thereunder  all  the  rights  of  the  estate  or  of 
Cjffriere  himself  by  virtue  of  the  confirmation  of  his  claim.  It  follows 
then  that  the  decision  of  your  office  holding  for  cancellation  the  scrip 
prepared  for  the  satisfaction  of  this  claim  was  in  error,  and  the  same  is 
therefore  reversed. 


soli>rer'8  additional.  homestead— missouri  home  gitaiib, 

Smith  Hatfield  et  al. 

In  the  consideration  of  a  motion  for  review  it  will  be  preaumed  that  record  facts,  as 
fonnd  in  tbe  government  archiveSy  as  well  as  all  facts  presented  by  the  parties 
in  interest  were  -witbin  the  Secretary's  knowledge,  and  were  by  bim  considered 
in  his  former  decision. 

Tbe  right  to  make  soldier's  additional  homestead  entry  does  not  extend  to  members 
of  the  Missouri  Home  Guard. 

The  doctrine  of  stare  decisis  is  recognized  and  followed  in  the  Department  in  the  dis- 
position of  cases  that  involve  principles  well  established  by  a  uniform  line  of 
decisions. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July  7, 

.  1893. 

I  have  considered  the  motion  for  rcliearing  in  the  matter  of  Smith 
Hatfield,  et  al,y  for  certification  of  additional  homestead  rights. ' 
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It  appears  from  the  record  that  your  office,  September  11,  1883, 
rejected  said  application.  By  decision  of  March  1, 1888  (6  L.  D.,  557), 
my  predecessor,  Secretary  Vilas,  affirmed  the  decision  of  your  office, 
and,  on  August  18, 1888,  he  overruled  a  motion  lor  review  of  said  deci- 
sion (Press  copy-book  161,  p.  415). 

The  case  is  one  involving  the  question  as  to  the  right  of  those  who 
rendered  service  in  what  were  termed  Missouri  Home  Ouards  to  the 
benefits  of  the  provisions  of  sections  2304  and  2306  of  the  Revised 
Statutes  of  the  United  States.  This  question  has  repeatedly  been  be- 
fore the  Department,  and  the  decisions  have  uniformly  been  to  the 
effect  that  those  who  were  members  of  the  Missouri  Home  Guards  are 
not  entitled  to  the  benefits  of  the  statutes  above  cited. 

Such  was  the  effect  of  the  decision  rendered  in  this  case,  March  1, 

1888,  and  in  the  same  case,  on  review,  August  18, 1888.  The  petition, 
which  gives  occasion  for  this  opinion,  was  not  filed  until  December  30, 

1889,  more  than  sixteen  months  after  the  rendition  of  the  decision  on 
the  motion  for  review. 

The  contention  is  that  the  first  finding  in  the  original  decision,  <<  that 
the  Missouri  Home  Guards  were  a  State  military  organization,  was  con- 
spicuous error  of  fact."    (Page  21  of  brief.)    Also,  that 

The  eyidence  necessary  to  establish  the  right  was  in  the  records  of  the  government; 
its  existence  even  was  unknown,  and  diligence  could  not  discover  it  sooner  than  now. 
These  applicants  for  certification  are  not  only  entitled  to  it  by  virtue  of  their  posi- 
tion, but  they  are  meritoriously  entitled  for  their  long  and  expensive  litigation 
made  necessary  by  the  failure  of  the  Department  to  discover  from  the  records  in 
the  executive  custody  the  true  status  of  these  soldiers.    (Page  42  of  brief.) 

This  is,  in  eflFect,  an  allegation  of  newly  discovered  evidence.  It  is 
not  shown  why  it  could  not  have  been  discovered  by  the  parties  in  in- 
terest or  their  counsel  until  after  there  had  been  two  decisions  by  the 
Department  in  the  case  now  under  consideration,  nor  is  it  made  to  ii])- 
pear  that  my  predecessor,  at  the  time  of  making  said  decisions,  did  not 
have  before  him  all  the  facts  now  alleged  to  be  newly  discovered. 

I  can  not  assume,  because  he  did  not  in  his  decisions  review  in  detail 
all  the  record  facts  now  set  up  in  support  of  the  pending  petition,  that 
they  were  not  taken  into  couvsideration.  On  the  other  hand,  the  pre- 
sumption, nothing  appearing  to  the  contrary,  is  that  record  facts  as 
found  in  the  government  archives,  as  well  as  all  facts  presented  by  the 
parties  in  interest,  were  within  the  Secretary's  knowledge  and  were  by 
him  considered. 

While  to  strictly  apply  the  doctorine  of  res  judicata  in  ex  parte  cases, 
or  cases  between  the  government  and  claimants  under  its  laws,  would 
perhaps  be  harsh,  yet  there  must  come  a  time  when  even  this  class  of 
cases  should  be  regarded  as  closed  and  finally  settled.  But  if  res  judi- 
cata be  not  applied  to  this  case,  the  legal  principle  involved  seems  so 
well  settled  by  numerous  decisions  of  the  Department  that  I  am  not 
now  called  upon  to  determine  its  correctness. 
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January  3, 1880,  more  than  thirteen  years  ago,  Secretary  Schurz,  in 
the  Wilson  Miller  case  (6  0.  L.  O.,  190),  held  that  the  Missouri  Home 
Guards  are  not  entitled  to .  the  benefits  of  section  2306  of  the  Eevised 
Statutes.  This  interpretation  of  the  law  was  adhered  to  A^ugust  30, 
1883,  by  Acting  Secretary  Joslyn,  in  the  case  of  William  French  (2  L. 
D.,  235),  and  by  Secretary  Teller  on  October  1, 1883,  in  the  same  case, 
on  review  (ib.,  238).  It  was  also  endorsed  and  adopted  by  Secretary 
Vilas  on  March  1, 1888,  in  the  original  decision  in  the  case  now  before 
me  (see  6  L.  D.,  557),  and  again  by  the  same  Secretary,  in  the  same  case 
on  review,  August  18, 1888  (Press  copy-book  161,  p.  415). 

The  question  was  also  directly  passed  upon,  August  18, 1888,  by  Sec- 
retary Vilas,  in  the  case  of  Ohauncey  Carpenter  (7  L.  D.,  236),  and  the 
same  conclusion  reached — viz:  that  the  right  to  make  soldier's  addi- 
tional homestead  does  not  extend  to  members  of  the  Missouri  Home 
Ouard. 

Thus,  for  a  number  of  years,  the  rulings  of  the  Department  have  uni- 
formly been  to  the  effect  above  indicated,  and  the  principle  has  become 
so  well  established  as  to  bring  it  within  the  rule  of  stare  decisis j  and  as 
so  settling  a  point  by  decision  that  it  forms  a  precedent  not  to  be 
departed  from. 

The  act  of  May  15, 1886  (24  Stat,  23),  making  provision  for  the  dis- 
charge of  members  of  the  Missouri  Home  Ouards,  <^  whose  claims  for 
pay  were  adjudicated  by  the  Hawkins  Taylor  Oommission,"  does  not 
relieve  from  the  application  of  the  rule  above  enunciated,  for  that  act 
was  in  existence  and  before  the  Department  when  three  of  the  several 
dedsionfi  herein  cited,  adverse  to  the  contention  of  counsel,  were  ren- 
dered. 

I  must  therefore  decline  to  disturb  a  roling  of  so  long  standing  as 
that  which  controls  in  this  case,  and  the  petition  for  re-review  is  over- 
ruled. 

I  may  add  that  if  the  question  were  a  new  one,  now  raised  for  the 
first  time,  I  should,  so  far  as  the  consideration  of  this  motion  has  led 
me  to  investigate  the  law  on  the  subject,  be  inclined  to  rule  as  has 
been  ruled  by  the  Department  for  thirteen  years,  that  members  of  the 
Missouri  Home  Guards  are  not  entitled  to  the  benefits  of  section  2304 
and  2306  of  the  Bevised  Statutes. 
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TIMBEB  AND  STONE  LAND— MINING  CLAIM. 

Shepherd  v.  Birdetal. 

An  agreement,  made  prior  to  final  proofs  to  sell  land  embraced  in  a  timber  land  claim 

defeats  the  right  of  purchase  under  the  act  of  June  3, 1878. 
Land  containing  stone  suitable  for  making  lime  may  be  entered  as  a  placer  claim,  or 

purchased  under  the  timber  and  stone  act. 
Ab  between  two  applicants  for  such  land,  one  under  the  timber  and  stone  act,  and 

the  other  as  a  placer  claimant,  priority  in  the  assertion  of  a  legal  claim  mnst 

determine  the  rights  of  the  parties. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  July  7,  1893. 

On  September  17, 1888,  Frank  W.  Bird  filed  his  application  to  pur- 
chase lots  4  and  5  in  Sec.  22,  and  lot  1  in  Sec.  23,  and  lot  1  and  the  N  W. 
i  of  the  NW.  i  of  Sec.  26,  T.  37  N.,  E.  1  W.,  Seattle,  Washington, 
under  the  act  of  June  3, 1878  (20  Stat.,  89),  alleging  that  said  land  was 
chiefly  valuable  for  timber. 

On  December  27,  1888,  Joseph  P.  Shepherd  applied  to  purchase  the 
same  land  under  the  same  statute,  alleging  that  said  tracts  were  chiefly 
valuable  for  stone,  and  protesting  against  the  application  of  Bird.  He 
alleged  that  said  land  was  not  chiefly  valuable  for  its  timber,  and  that 
Bird's  application  was  not  made  in  good  faith  for  his  own  use  and 
benefit. 

Bird  oflFered  proof  in  support  of  his  application  on  March  19,  1889, 
and  Shepherd  oflfered  his  proof  on  N^ovember  16, 1889.  Thereupon  a 
hearing  was  ordered  to  determine  the  rights  of  the  parties,  which  was 
held  on  December  7, 1889,  both  parties  attending.  There  also  appeared 
at  the  trial  one  Patrick  Gibbons,  who  protested  against  the  claim  of 
Shepherd,  alleging  a  right  under  the  mining  laws,  and  claiming  to 
have  been  in  the  possession  of  a  part  of  the  land  continuously  since 
long  before  Shepherd's  application  was  made,  and  that  he  had  located 
said  land  as  a  placer  mine  and  had  erected  kilns  and  was  making  lime 
out  of  the  limestone  contained  in  said  placer  location. 

On  October  20, 1890,  after  considering  the  evidence  submitted,  the 
register  and  receiver  held  that  lot  1  of  Sec.  23  is  chiefly  valuable  for 
its  limestone,  and  that  the  remaining  tracts  are  chiefly  valuable  for 
timber ;  that  Bird's  application  was  not  made  for  his  own  use  and  benefit, 
and  that  Shepherd's  application  should  be  accepted  except  as  to  lot  1  of 
Sec.  23.  An  appeal  was  taken,  and  on  August  24, 1891,  you  considered 
the  rights  of  the  parties  in  the  premises,  and  held  that  Bird's  applica- 
tion should  be  rejected  because  not  made  for  his  own  use  and  benefit. 
You  held  that  all  the  land  in  question  was  chiefly  valuable  for  timber, 
except  lot  1  of  Sec.  23,  which  you  held  was  chiefly  valuable  for  its 
limestone.  You  rejected  Shepherd's  application  to  purchase  the  land 
other  thin  lot  1  of  Sec,  23,  because  he  applied  for  it  under  the  timber 
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and  stone  act,  alleging  that  its  chief  valae  consisted  of  the  stone,  while 
you  foand  that  these  tracts  were  chiefly  valuable  tor  timber. 

You  held  that  lot  1  of  Sec.  23  was  chiefly  valuable  for  stone,  and  that 
Gibbons  being  in  possession  of  and  working  the  lime  quarry  when 
Shepherd  applied  for  it,  was  prior  in  right  and  the  claim  of  Shepherd 
should  be  rejected.  In  other  words  you  rejected  the  claim  of  both  Bird 
and  Shepherd  and  refused  to  pass  on  the  claim  of  Gibbons  because  it 
was  not  properly  before  you.  Both  applicants  have  appealed  from  your 
judgment  to  this  Department. 

The  record  shows  that  in  May,  1888,  John  G.  Ohlert,  who  lived  near 
this  land,  discovered  that  limestone  rock  existed  on  a  part  of  it  (since 
found  to  be  lot  1  of  Sec.  23).  He  located  it  first  as  a  placer,  but  was 
informed  by  some  one  soon  after  that  it  could  not  be  entered  under  the 
placer  laws.  He  then  located  it  as  a  lode,  and  also  applied  to  purchase 
the  whole  of  the  lands  in  question  under  the  timber  and  stone  act. 
Thereupon  he  went  to  Seattle,  sold  an  interest  in  his  claims  to  Bird 
and  Brannen,  relinquished  his  timber  land  application  to  the  United 
States  and  organized  and  incorporated  the  ^^  Seattle  Lime  and  Marble 
Co."  and  filed  the  articles  of  incorporation  on  May  31, 1888. 

Soon  after  Bird  purchased  nearly  all  of  the  stock  of  said  company, 
and  on  September  17, 1888,  applied  to  purchase  the  tracts  in  question 
under  the  timber  and  stone  act. 

On  October  25, 1888,  he  sold  all  his  interest  in  said  claim  to  Joseph 
P.  Shepherd,  T.  J.  Milner  and  Alfred  Whittle  for  $5000,  or,  rather, 
agreed  to  relinquish  all  his  claims  on  condition  that  they  pay  the  above 
consideration.  A  part  of  the  consideration  was  paid,  and  the  stock  was 
transferred  to  Milner,  Shepherd  and  Whittle.  The  total  capitalization 
of  the  Seattle  Lime  and  Marble  Co.  was  (300,000,  divided  into 
150,000  shares  of  (2  each.  At  the  time  of  the  sale  from  Bird  to  these 
gentlemen  he  owned  149,880  shares  of  the  stock,  or  all  of  it  except  one 
hundred  and  twenty  shares.  Whittle  sold  two  hundred  and  fifty  shares 
to  Patrick  Gibbons  for  (500.  When  Gibbons  went  to  the  lime  kilns  on 
the  tract  he  found  that  the  company  was  in  debt  about  $5000  for  labor 
and  materials  furnished.  He  paid  off  the  debt  and  afterwards  bought 
Milner's  interest  in  the  claim  for  $2500  and  has  been  in  possession  of 
the  lime  kilns  and  working  the  same  ever  since.  He  claims  that  Shep- 
herd and  Whittle  never  did  put  any  money  in  the  business,  and  that 
he  paid  Shepherd  for  his  trouble  about  $350  for  superintending  the 
work^  while  they  belonged  to  Bird,  Milner  and  Shepherd,  and  that 
Shepherd  and  Whittle  abandoned  the  property  rather  than  pay  off  its 
debts.  The  $350  paid  Shepherd  was  a  part  of  the  $5000  company 
debts  paid  by  him. 

On  December  27, 1888,  Shepherd  applied  to,  purchase  the  tracts  in 
question  under  the  timber  and  stone  act,  and  on  January  12,  1889, 
Gibbons  located  twenty  acres  of  said  ground^  including  the  lime  kilns 
and  improvements,  as  a  placer  claim. 
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At  the  time  Bird  applied  to  purchase  these  tracts,  the  kilns  were 
owned  by  the  Seattle  Lime  aiid  Marble  Co.,  a  controlling  interest  in 
which  he  owned.  The  application  was  evidently  made  for  the  use  of 
the  company,  and  his  agreement  to  sell  thereafter  and  before  making 
final  proof  shows  that  his  application  to  purchase  was  not  made  for 
himself,  nor  in  good  faith;  besides,  the  agreement  to  sell  is  sufficient  to 
defeat  his  right  to  purchase,  since  under  the  act  in  question  the  proof 
must  show  that  he— 

does  not  apply  to  purchase  the  same  on  speculation,  but  in  good  faith  to  appropri- 
ate it  to  hi>i  own  exclusive  use  and  benetit;  and  that  he  has  not,  directly  or  indi- 
rectly, made  any  agreement  or  contract,  in  any  way  or  manner,  with  any  person  or 
persons  whatsoever,  by  which  the  title  which  he  mif^ht  acquire  from  the  govern- 
ment of  the  United  States  should  inure,  in  whole  or  in  part,  to  the  benefit  of  any 
person  except  himself. 

There  can  be  no  doubt  but  that  all  the  land  in  question  is  chiefly 
valuable  for  its  timber  and  stone.  It  is  of  no  value  for  any  thing  else, 
being  on  a  steep  hillside  or  mountain,  nearly  inaccessible,  and  very 
rough  and  rocky.  A  great  deal  of  the  stone  is  of  little  value,  but  on 
lot  1  of  Sec.  23  limestone  may  be  found  that  is  suitable  for  the  manu- 
facture of  lime,  and,  judging  from  the  money  that  has  been  expended  in 
burning  lime  there,  and  the  efforts  of  all  these  parties  to  get  title  to 
the  limestone  land,  it  must  be  of  considerable  value. 

Under  the  decisions  of  this  Department  stone  suitable  for  making 
lime  may  properly  be  entered  as  placer  ground.  Maxwell  v.  Brierly 
(10  0.  L.  O.,  60) ;  Oonlin  v.  KelJy  (12  L.  D.,  1).  It  may  also  be  properly 
entered  or  purchased  under  the  stone  and  timber  act,  supra,  and  I 
think,  in  considering  the  rights  of  Shepherd  and  Gibbons  in  this  case, 
the  priority  of  their  respective  claims  must  be  considered,  and  the  right 
given  to  him  who  is  found  firbt  to  have  asserted  his  claim. 

Shepherd  applied  to  purchase  December  27, 1888,  and  if  at  that  time 
no  one  had  initiated  a  bona  fide  claim  to  the  tract  under  the  laws  of  the 
United  States,  and  if  the  tracts  were  not  in  the  possession  or  occupancy 
of  a  bona  fide  settler,  then  his  claim  should  be  allowed,  as  being  the 
first  asserted.  Under  the  facts  as  shown  by  the  record  I  think  Shep- 
herd is  clearly  entitled  to  purchase  under  the  stone  act  that  part  of  the 
tract  found  to  be  chiefly  valuable  for  stone,  to  wit:  lot  1  of  Sec.  23,  T. 
37  K,  R.  1  W..  for  the  reason  that  he  first  applied  to  do  so,  and  it  was 
at  the  time  subject  to  purchase  under  the  stone  act. 

The  claim  of  Gibbons  for  a  part  of  lot  1  in  Sec.  23  is  based  on  his 
long  occupancy  and  use,  and  on  his  placer  location  made  on  January 
12, 1889.  His  actual  claim  against  the  United  States,  the  owner  of  the 
tract,  is  based  on  the  placer  locatien. 

Whatever  claims  he  may  have  had  prior  to  that  time  were  only  such 
as  were  asserted  by  those  under  whom  he  gained  possession,  and  those 
under  whom  he  claims  never  asserted  any  claim  as  against  the  govern- 
ment, unless  the  lode  location  made  by  Ohlert  was  the  assertion  of  a 
claim,  and  that  was  long  since  abandoned;  besides,  the  tract  was  not 
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subject  to  location  and  entry  as  a  lode  claim.  As  a  matter  of  fact  Gib- 
bons' claim  against  the  government  mnst  be  held  to  have  been  first 
asserted  on  January  12, 1889,  when  he  made  a  placer  location.  True, 
he  was  in  possession  before  that  time,  and  he  and  those  under  whom  he 
claims  possession  had  placed  improvements  on  the  land.  He  had  not, 
however,  on  December  27, 1888,  when  Shepherd  applied  for  the  land, 
made  any  settlement  on  the  land,  nor  has  he  ever  claimed  any  rights 
as  a  settler,  or  made  any  improvements  such  as  a  settler  would  have 
made;  and  since,  on  December  27, 1888,  he  had  no  legal  mining  claim 
on  said  lot  1 ,  it  was  properly  subject  to  Shepherd's  application  to  pur- 
chase. 

The  balance  of  the  tract,  being  chiefly  valuable  for  timber,  is  not  sub- 
ject to  entry  and  purchase  under  the  application  to  buy  it  as  stone  land. 

Your  judgment  is  accordingly  reversed. 


timbeb  culture  entrt-sectiov  4s9,  b.  8. 
Walker  v.  Prosser. 

A  timber  onltnre  entry  made  by  a  special  agent  of  the  General  Land  Office  will  not 
be  canceled  on  a  charge  of  inyalidity  at  inception,  where  it  appears  that  it  was 
aUowed  nnder  an  express  mling  of  the  Commissioner,  and  that  the  entry  man 
had  subsequently  complied  with  the  law  in  good  faith,  and  was  not  in  govern- 
ment employ  at  the  time  the  contest  was  initiated. 

Fir$t  Assistawt  Secretary  Sims  to  the  Comminsioner  of  the   General 

Land  Office,  July  7, 1893. 

I  have  considered  the  case  of  John  A.  Walker  v.  William  F.  Prosser, 
on  appeal  by  the  latter  from  your  decision  of  March  30, 1892,  holding 
for  cancellation  his  timber  culture  entry  for  lots  1,  2,  5,  8  and  10,  Sed 
2,  T.  8  N.,  E.  24  B.,  N^orth  Takiraa,  Washington,  land  district. 

The  record  shows  that  on  October  18,  1882,  Prosser  made  timber 
culture  entry  for  the  land  in  controversy,  and  on  October  28,  1889, 
Walker  filed  affidavit  of  contest  against  the  same. 

The  affidavit  was  amended,  and  as  such  it  alleged  that  the  entryman 
was  disqualified  to  make  timber  culture  entry,  because  at  the  time  of 
making  it  he  was  a  special  agent  of  the  government,  appointed  by  the 
Commissioner  of  the  General  Land  office;  secondly,  that  he  had  failed 
to  plant  and  cultivate  trees  on  the  said  tracts.  A  hearing  was  duly 
had  upon  the  charges  made,  and  the  local  officers  held  that  as  he  was 
such  special  agent,  the  entry  was  void  in  its  inception,  and  recom- 
mended its  cancellation.  From  this  decision  the  entryman  appealed, 
and  you,  upon  considering  the  case,  affirmed  said  action,  and  held  the 
entry  for  cancellation,  from  which  decision  he  also  appealed. 

This  case  is  peculiar.  As  the  local  officers  say,  <*A  great  hardship 
has  been  done  the  contestee  in  this  case,  because,  we  have  no  doubt. 
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be  was  allowed  to  make  this  entry  upon  the  authority  of  the  letter  be- 
fore referred  to."  The  letter  ^'referred  to'^  was  a  letter  by  Commis- 
sioner McFarland  to  the  register  and  receiver  at  Olympia,  Washington 
Territory,  dated  July  22, 1882. 

This  entryman  had  made  final  proof  on  another  tract  of  land,  on 
which  he  had  a  pre-emption  filing,  and  being  a  special  agent  of  the 
general  land  office  in  the  district  in  which  the  land  was  situated,  the 
local  officers  declined  to  accept  the  proof,  but  transmitted  the  same  to 
the  General  Land  Office,  asking  instructions.  The  letter  referred  to 
contained  inter  alia^  the  following  rulings: 

It  is  held  by  this  office  that  the  case  of  Mr.  Prosser  does  not  come  within  the  in- 
hibition contained  in  section  452,  Revised  Statutes,  and  that  a  special  timber  agent 
may  be  entitled  to  the  pre-emption  privilege,  not  being  employed  in  the  general  land 
office  at  Washington.  The  circular  of  August  23^  1876,  issued  by  this  Office,  under 
the  Hon.  Secretary's  decision  of  August  3, 1876  (3  Copi>s  Land  Owner^  122),  forblda 
the  entry  of  public  land  by  clerks  and  employees  in  the  local  land  offices,  but  does 
not  apply  to  special  agents. 

Under  this  ruling,  he  made  the  timber  culture  entry  now  before  me, 
on  October  18,  1882. 

In  1883,  the  case  of  Graudy  v.  Bedell  came  before  Secretary  Teller 
(2  L.  D.,  314).  Bedell  had  made  a  timber  culture  entry  while  he  was  a 
receiver's  clerk  in  the  land  office  in  the  district  in  which  the  tract  was 
situated.  He  had  ceased  to  be  such  clerk  when  the  contest  against 
the  entry  was  initiated.  After  quoting  the  statute,  section  (452,  E.  S.), 
and  referring  to  the  circular  extending  the  operation  of  the  statute  to 
include  clerks  in  the  local  offices,  and  referring  also  to  the  case  of  State 
of  l^ebrasica  v,  Dorrington  (2  0.  L.  L.,  1882,  647),  the  Secretary  says: 

But  in  tbe  case  now  under  consideration,  the  entry  was  allowed  November  8, 1875, 
and  since  that  time  the  claimant  has  apparently  in  good  faith  observed  the  require- 
ments of  the  timber  culture  law,  so  far  as  within  his  power.  At  the  time  of  tho 
contest  the  claimant  was  not  an  employ^  of  the  district  office.  Taking  these  facts 
into  consideration,  and  the  further  one  that  he  was  not  by  express  provision  of  law 
incompetent  to  make  the  entry,  I  am  of  the  opinion  that  it  should  be  permitted  to 
stand.  Under  the  existing  regulations  of  your  office  the  entry  should  not  have  been 
allowed  in  the  first  instance,  but  inasmuch  a^  it  was,  to  insist  on  its  cancellation 
after  so  many  years'  compliance  with  the  law,  would  seem  to  be  giving  undue  im- 
portance to  the  rule  forbidding  such  entry. 

In  the  case  at  bar  it  is  evident  that  the  entryman  did  not  intend  to 
defraud  the  government,  as  inquiry  was  duly  made  of  the  Commissioner 
of  the  General  Land  Office,  and  the  facts  were  laid  before  him.  Be- 
side this,  the  entryman  has  not  been  in  the  government  employ  as  such 
special  agent  since  1885,  and  like  Bedell,  in  the  case  cited,  he  was  not 
in  government  employ  when  the  contest  was  commenced.  If  he  was 
inhibited  at  the  time  the  entry  was  made,  the  disability  was  removed 
before  the  contest  was  initiated,  or  any  adverse  right  attached. 

An  entry  or  filing  made  by  a  minor  is  invalid,  but  if  the  disability  of 
infancy  is  removed  before  an  adverse  claim  attaches,  or  a  contest  is 
initiated,  the  invalidity  is  cured.    James  F.  Bright  (6  L.  D.,  602). 
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So  when  an  alien  makes  a  filing  before  declaring  his  intention  to  be- 
come a  citizen,  it  is  invalid,  but  declaring  bis  intention  before  any  con- 
test is  initiated,  or  adverse  claim  attaches,  it  relates  back  to  the  date 
of  filing,  and  cores  the  defect.    Lord  v.  Perrin  (8  L.  D.,  536). 

The  evidence  shows  that  the  local  officers  were  substantially  correct 
in  ssiying  "  Bad  faith  can  not  in  anywise  be  imputed  to  the  entryman, 
for  it  appears  that  he  has  expended  considerable  time  and  money  at- 
tempting to  grow  timber  on  the  land,  but  with  meagre  results." 

There  is  another  matter  that  enters  into  the  consideration  of  this 
case.  It  was  of  record  that  the  entryman  was  a  special  agent,  and  it 
was  notorious  in  the  community  in  which  this  land  is  situated  that  he 
was  serving  in  that  capacity.  I  will  not  say  that  an  estoppel  can  be 
plead  in  the  case,  but  I  will  say  that  the  contestant's  claim  is  entitled 
to  less  consideration  than  it  would  have  been,  had  he  asserted  it  immedi- 
ately upon  the  entry  being  made,  instead  of  standing  by  until  the  entry- 
man  has  fenced  a  large  tract  of  the  land,  and  broken  and  cultivated 
twenty  or  thirty  acres,  and  planted  and  replanted  trees,  and  until,  by 
his  (the  plaintififs)  own  statements,  a  canal  is  being  constructed  which 
will  enable  the  entryman  to  irrigate  his  tree  claim,  and  which  renders 
the  land  of  double,  or  treble  the  value  it  was  when  the  entryman  began 
work  upon  it. 

Having  considered  the  case  in  the  light  of  all  the  facts,  and  especially 
the  fact  that  the  entryman  had  the  direct  ruling  of  your  predecessor^ 
that  he  did  not  come  within  the  inhibition  of  section  452,  B.  S.,  which, 
at  the  time  of  making  his  entry,  was  to  him  the  law,  I  cannot  concur 
in  your  rulings. 

There  seems,  indeed,  to  have  been  no  clear  sweeping  ruling  upon  the 
qnestioii  until  February  3, 1890,  in  the  case  of  Herbert  McMicken,  et  ah 
(10  L.  D.,  97),  this  being  long  i^er  this  entry,  and  long  after  the  entry- 
men  had  ceased  to  be  in  the  government  employ. 

I  agree  with  the  local  officers  that  there  was  error  in  the  ruling,  that 
a  special  agent  does  not,  under  the  present  rulings,  come  within  the 
inhibition  of  the  statute,  but  such,  as  I  have  said,  was  not  the  ruling 
of  Uie  Commissioner  when  direct  inquiry  was  made  of  him  in  this 
entryman's  case,  at  the  time  the  entry  was  being  made.  This  peculiar 
feature  of  the  case,  and  the  hardship  it  would  work  to  deprive  the 
entryman  of  his  improvements,  made  in  good  faith,  and  turn  them  over 
to  one  who  has  stood  by  all  the  years  of  the  entry  and  seen  them  being 
made,  compels  me  to  follow  the  decision  of  Secretary  Teller,  in  Grandy 
r.  Bedell,  supra.  The  contest  is  therefore  dismissed,  your  decision 
accordingly  leversedi  and  the  entry  will  remain  intact. 
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ISLANI>-gUBVET— RAILROAB  AN1>  SCHOOL  ORAlTrS. 

State  op  Florida  et  al.  v.  Watson. 

An  island  is  properly  surveyed  and  returned  as  an  independent  tract  where  the  lake 
within  which  it  lies  is  made  the  boundary  of  the  sections  lying  on  the  rim  of 
said  lake. 

Sections,  or  firactional  sections,  aA  so  returned,  must  be  considered  as  containing  the 
exact  quantity  expressed  in  such  return,  and  the  rights  of  a  State  under  the 
school  grant,  or  of  a  railroad  company  under  its  grant  must  be  controlled  there- 
by. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Juhf  7y 

1893. 

I  have  considered  the  appeal  by  the  State  of  Florida  from  yoar  decis- 
ion of  November  16, 1891,  holding  that  a  certain  lot,  numbered  1  and 
containing  17.32  acres,  in  township  12  S.,  range  22  E.,  is  an  independent 
tract,  and  not  parts  of  sections  15  and  16,  in  which  it  geographically 
lies  by  extending  the  lines  of  the  survey  over  Orange  lake,  in  which 
the  island  is  situated. 

Since  the  case  has  reached  this  Department,  the  Florida  Central  and 
Peninsular  Railroad  Company  has  petitioned  to  intervene,  claiming, 
•under  the  grant  made  by  the  act  of  May  17, 1856  (11  Stat,  15),  that 
portion  of  the  island  which  by  an  extension  of  the  lines  would  be  in- 
cluded in  section  15. 

By  reason  of  Orange  lake,  sections  15  and  16  of  said  township  are 
made  fractional,  each  containing  between  150  and  200  acres. 

This  township  has  been  twice  surveyed,  first  in  1835  and  again  in 
1851.  In  each  of  these  surveys  this  island  was  returned  independent 
of  the  sections,  and  it  is  upon  this  return  that  you  hold  that  it  does  not 
form  a  part  of  said  sections,  and,  consequently,  would  not  pass  under 
either  the  school  or  railroad  grant,  which  was  of  specific  sections  in 
place. 

The  field  notes  show  this  island  to  be  13.50  chains  south  of  the  ter-, 
mination  of  the  line  between  sections  15  and  16,  on  the  rim  of  the  lake, 
and  it  would  be  included  within  said  sections,  if  the  lines  were  pro- 
jected, but  the  southern  corners  of  the  section  are  on  the  meander  line 
of  the  lake,  and,  if  projected  to  the  extent  of  a  mile  in  length,  the  south- 
ern comers  would  be  near  the  center  of  the  lake. 

The  survey  of  this  township  was  made  in  1835  and  again  in  1851,  in 
accordance  with  the  instructions  to  surveyors-general  then  in  force  and 
still  in  force. 

The  boundaries  of  the  subdivisions  of  the  public  lands  as  thus  estab- 
lished and  returned  by  the  duly  appointed  government  surveyors,  when 
approved  by  the  surveyor-general  and  accepted  by  the  government, 
are  unchangeable.    (Circular  March  3, 1883.) 
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XJnless  those  surveys  were  absolutely  in  tiolation  of  law,  sections  15 
and  16  and  all  other  sections  made  fractional  by  said  lake,  and  so  re- 
turned by  the  sui*veyor-general,  must  be  held  to  contain  the  exact 
quantity  of  land  expressed  in  the  return.    (Section  2396  B.  S.) 

If  the  lake  lay  entirely  within  the  boundaries  of  a  section — ^that  is, 
the  four  section  comers — all  islands  within  the  lake  would  be  a  part  of 
tlie  section,  but,  if  there  is  no  place  to  establish  and  fix  a  section  comer 
by  reason  of  the  existence  of  a  body  of  water,  the  sections  or  tiers  of 
sections  affected  thereby  must  be  meandered  and  such  sections  made 
fractional. 

In  tbe  circular  of  instructions  of  March  13, 1883, 1  L.  D.,  671,  relative 
to  the  '^Bestoration  of  Lost  and  Obliterated  Corners,"  a  synopsis  of  the 
various  acts  of  Congress  relating  to  tbe  public  surveys  is  given,  from 
which  the  Commissioner  said  it  is  evident — 

That  in  fraciioiial  sections  where  no  opposite  corresponding  comer  has  been  or  can 
be  established,  anj  required  subdivision  line  of  such  section  must  be  run  from  the 
proper  original  corner  in  the  boundary  line  due  east  and  west,  or  north  and  south, 
as  the  case  may  be,  to  the  water  course,  Indian  reservation,  or  other  exterior  bound- 
ary of  such  section. 

Under  this  construction  of  the  law  relating  to  the  public  surveys,  the 
lake  was  made  the  southern  exterior  boundary  in  the  survey  of  said 
sections  15  and  16,  and  all  islands  found  within  such  waters  and  not 
within  the  four  section  comers  were  properly  excluded  therefrom  and 
returned  as  separate  tracts,  for  the  reason  that  it  was  a  fractional,  sec- 
tion, where  "  no  opposite  corresponding  corner'^  could  be  established, 
and  the  subdivisional  line  running  north  and  south  was  by  the  very 
terms  of  the  law  directed  "  to  be  run  from  the  proper  original  corner 
in  the  boundary  line to  the  tcater  courseJ^ 

The  public  lands  are  subject  to  disposal  after  survey  and  in  the  man- 
ner they  have  been  surveyed,  and  the  grant  to  the  railroad  company 
was  not  of  a  quantity  or  body  of  land,  but  of  certain  technical  sections. 
The  subdivisions  made  by  the  public  survey  and  approved  by  the  sur- 
veyor-general and  the  Commissioner  determine  the  boundaries  of  the 
several  technical  sections  and  fractional  sections,  and  are  unchange- 
able. Said  sections  or  fractional  sections  as  so  returned  shall  be  held 
and  considered  as  containing  the  exact  quantity  expressed  in  such 
return,  and  the  rights  of  the  railroad  company  under  its  grant  and  of 
all  other  parties  must  be  controlled  thereby. 

Tour  decision,  in  so  far  as  it  holds  that  lot  1,  in  township  12  south, 
range  22  east,  is  an  independent  tract  and  not  parts  of  sections  15  and 
.  16  of  said  township,  is  hereby  affirmed.  The  homesteM  entry  of  Wat- 
son having  been  relinquished  since  the  case  has  been  pending  before 
the  Department^  ronoves  him  flrom  the  case  as  a  party  in  interest. 
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PRE-EMPTION  PILING^AMENDMENT— ADMINISTRATOR. 

ORVIS  V.  BOREN. 

A  pre-emption  filing  made  by  an  administrator  as  such,  can  not  be  amended  so  as  to 
be  the  filing  of  saoh  party  in  his  individual  right,  but  an  application  to  so 
amend  may  be  accepted  as  the  filing  of  such  party,'  in  the  absence  of  any  adverse 
claim. 

Secretary  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  July  7, 

1893. 

The  S.  i  of  the  SW.  J,  the  NW.  J  of  the  8W.  J,  and  the  SW.  J  of  the 
NW.i  of  Sec.  22,  T.  46  K.,  E.  8  W.,  Lake  City,  Colorado,  wa«  orig- 
inally within  the  Ute  Indian  reservation,  and  so  continued  until  the  act 
of  June  16,  1880  (2i  Stat.,  199),  was  approved,  when  it  was  set  apart 
for  the  benefit  of  the  people  as  a  public  park.  This  last  reservation 
continued  until  May  14, 1884,  when  it  was  restored  to  the  public  domain 
(23  Stat.,  22). 

On  August  3, 1877,  one  Jarvis  moved  on  to  the  tract  with  his  wife 
and  child,  and  continued  to  live  there  until  his  death  on  February  14, 
1879.  Mrs.  Jarvis  and  child  continued  to  live  there,  and  in  June,  1882, 
she  was  married  to  Lewis  F.  Orvis,  who  took  up  his  residence  on  the 
land  and  has  resided  there  continuously  to  the  present  time. 

The  plat  of  survey  was  not  filed  until  April  24, 1886. 

Martin  Birtch  filed  a  pre-emption  declaratory  statement  for  the  S.  i 
of  the  SW.  J,  together  with  other  adjoining  land,  soon  after  the  plat  was 
filed,  and  made  final  proof  on  November  27, 1886,  when  Orvis,  who  had 
been  appointed  administrator  of  Jarvis,  appeared  as  such  administra- 
tor and  protested  against  the  allowance  of  said  proof,  on  the  ground  of 
prior  settlement  as  to  the  S.  i  of  the  SW.  J  of  Sec.  22. 

On  March  14, 1887,  Orvis,  as  administrator,  offered  proof  in  support 
of  the  claim  of  the  heirs  of  Jarvis,  having  previously  filed  a  pre-emp- 
tion declaratory  statement  as  such  administrator. .  Birtch,  claiming 
the  S.  i  of  the  SW.  i  of  said  section,  protested  against  said  proof,  and 
William  Eothwell  and  James  W.  Austin,  who  had  filings  on  the  rest  of 
said  land,  each  protested  against  the  right  of  said  administrator  to 
make  entry  of  the  tract. 

March  16, 1887,  the  register  and  receiver  decided  against  Or^is,  who 
soon  after  filed  a  motion  for  review,  and  at  the  same  time  asked  to 
amend  his  declaratory  statement  so  as  to  claim  the  land  in  his  own 
right  instead  of  as  administrator.  The  motion  for  review  was  denied, 
as  was  also  his  application  to  amend  his  filing.  Orvis  appealed  from 
the  action  of  the  register  and  receiver,  both  as  administrator  and  in  his 
individual  right. 

On  May  4, 1889,  you  aflBrmed  the  action  taken  by  the  local  officers, 
and  afterwards  the  case  was  brought  to  this  Department.  On  Novem- 
ber 22, 1890, 11  L.  D.,  477,  it  was  held  that  (syllabus)— 
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A  settlement  on  land  that  is  under  reservation  confers  no  right  of  pre-emption, 
and  if  the  settler  dies,  while  the  land  is  in  such  condition,  his  heirs  have  no  right 
thereto  that  can  be  perfected  under  section  2269  of  the  Revised  Statutes,  after  the 
land  is  restored  to  the  public  domain. 

The  right  to  amend  a  declaratory  statement  can  not  be  exercised  in  the  presence 
of  a  valid  intervening  adverse  claim. 

Orvis  as  administrator  and  Orvis  individually  were  defeated.  In 
this  judgment  it  was  held-^ 

At  the  time  this  land  became  subject  to  settlement  and  entry,  the  widow  of  Jarvis 
had  married,  and  her  child  was  a  minor.  Neither  she  nor  the  child  was  then  quali- 
fie<l  to  make  entry,  but  Orvis,  if  otherwise  qualified,  might  by  virtue  of  his  settle- 
ment at  that  time  have  filed  for  the  land  in  his  own  right,  and  the  qncHtion  of  pri- 
ority would  then  have  been  between  himself  and  Birtch,  as  to  one  part  of  the  tract, 
and  between  himself  and  Austin  and  Roth  well,  as  to  the  other.  But  he  failed  to  file 
a  declaratory  statement  in  his  own  name,  and  when  he  applied  to  amend  his  filing 
so  as  to  claim  the  tract  in  his  individual  right,  the  right  of  Birtch,  Austin  and  Roth- 
weU  had  attached  by  their  filings,  made  within  three  months  from  the  filing  of  the 
township  plat  in  the  local  office,  and  the  application  to  so  amend  his  declaratory 
statement  was  therefore  properly  rejected. 

I  find  no  error  in  the  decision  of  your  office,  and  it  is  affirmed  upon  each  and  all 
of  the  points  therein  decided; 

Now  this  judgment,  as  we  have  seen,  was  rendered  on  November  22, 
1890.  Prior  to  this  time,  to  wit,  on  November  9, 1889,  James  M.  Boren 
settled  on  the  S.  i  of  the  NW.  ^  and  the  N.  i  of  the  SW.  ^  of  said  Sec. 
23,  and  filed  his  pre-emption  declaratory  statement  therefor  on  Novem- 
ber 12.  It  seems  that  Austin  and  Eothwell  abandoned  their  claims  to 
the  land,  or,  at  least,  it  is  not  shown  that  they  or  either  of  them  paid 
any  attention  to  the  settlement  or  filing  of  Boren. 

Orvis  asked  the  Department  to  review  its  judgment  of  November 
22, 1890,  but  this  it  refiised  to  do  on  June  22, 1891.  In  the  mean  time, 
that  is,  June  8, 1881,  Boren  made  final  proof,  and  Orvis  filed  a  protest 
against  it  ^^  for  himself  and  as  administrator  and  for  Flora  Lucy  Jar- 
vis,  heir  of  A.  H.  Jarvis." 

Boren's  application  to  purchase  the  tract  was  rejected  by  the  register 
and  receiver,  and  when  you  came  to  consider  the  case  on  January  15, 
1892,  you  held  that — "It  was  ....  a  mistake  to  allow  him  (Boren) 
to  make  final  proof  while  Orvis'  petition  for  review  was  pending.''  You 
held  that — "Boron's  settlement  and  filing  having  been  made  during 
the  pendency  of  Orvis'  appeal,  and  long  before  action  was  taken  on 
the  latter's  application  to  amend  his  original  filing  his  (Boren's)  rights 
to  the  tract  in  controversy  are  held  to  be  subject  to  the  prior  rights  of 
Orvis." 

You  also  held  that  the  claims  of  Bothwell  and  Austin  having  been 
eliminated  from  the  case, "  Orvis  will  be  allowed  to  amend  the  filing 
made  by  him  as  administrator  ....  to  a  filing  in  his  own  right 
for  the  SW.  i  of  the  NW.  J  and  the  NW.  i  of  the  SW.  J  of  said  sec- 
tion 22,  and  he  will  be  allowed  ninety  days  from  notice  hereof  within 
which  to  make  final  pre-emption  proof  and  payment  for  said  tract;" 
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and  yon  stated  tliat  ^^  should  such  entry  be  allowed,  the  proof  hereafter 
made  by  Bpreu,  though  irregular,  inay  be  accepted,  and  his  entry 
allowed  for  the  SB.  J  of  BTW.  J  and  NE.  J  of  SW.  i  of  said  section  22.» 

From  this  judgment  Boren  appealed  to  the  Department,  but  on  De- 
cember 6, 1892,  your  judgment  was  formally  affirmed. 

He  has  now  filed  a  motion  for  review  of  said  departmental  judgment, 
alleging  substantially  that  Orvis  has  no  superior  claim  to  the  land; 
that  the  judgment  of  the  Department  in  the  case  of  Orvis  v.  Birtch  et 
al,j  finally  determined  that  he  could  not  take  the  tract  as  administra- 
tor, nor  could  he  amend  his  filing  so  as  to  take  the  land  for  himself. 

Prior  to  the  date  of  judgment  sought  to  be  reviewed  Orvis  had  never 
filed  a  declaratory  statement  for  himself,  but  he  did  on  the  very  day 
the  map  of  survey  was  filed  in  the  local  office  file  a  pre-emption  declara- 
tory statement  as  administrator  of  the  estate  of  Jarvis.  In  1887  he 
asked  to  amend  his  filing  so  that  he  could  claim  the  tract  himself,  and 
it  was  finally  decided  by  the  Department  that  he  could  not  do  it.  But 
it  seems  the  objection  to  his  so  doing  was  largely  based  on  the  fact 
that  adverse  claims  had  intervened,  and  hence  the  filing  could  not  be 
amended  (11  L.  D.,  477). 

I  am  of  the  opinion  that  a  filing  made  as  administrator  can  not  be 
amended  so  as  to  be  a  filing  of  any  other  person.  Orvis  in  his  indi- 
vidual capacity  is  an  entirely  different  person  from  Orvis  as  adminis- 
trator. 

Boren's  settlement  was  made  and  his  filing  and  proof  offered  while 
the  case  of  Orvis  t?.  Birtch  et  aL,  involving  title  to  the  same  land,  was 
pending  in  your  office  and  this  Department,  and  while  his  being  allowed 
to  make  final  proof  at  that  time  was  irregular,  still  in  a  few  days  there- 
after the  pending  case  here  was  finally  decided  on  review  to  the  effect 
that  Orvis  could  not  be  allowed  to  make  entry,  and  since  Austin  and 
Eothwell  have  abandoned  their  claims  to  the  tract,  Boren's  proof  may 
be  allowed  to  stand,  provided,  his  rights  are  found  to  be  superior  to 
those  of  Orvis. 

Orvis  settled  on  the  land  in  1882,  and  was  residing  there  in  188G, 
when  the  tract  became  subject  to  settlement  and  entry.  In  1891,  when 
Boren  submitted  proof  on  his  filing  made  in  1889,  Orvis  protested  in 
the  name  of  the  heir  of  Jarvis  as  administrator,  and  in  his  individnal 
capacity.  From  the  very  nature  of  things  he  could  only  protest  in  be- 
half of  one  person  or  class  of  persons. 

The  Department  has  already  decided  in  his  case  against  Birtch  et  aL 
{supra)  that  as  administrator  he  had  no  rights  in  the  tract.  In  his  own 
right,  his  settlement  and  residence  since  1886  and  prior  to  Boren's  set- 
tlement  would  give  him  a  standing  here  if  lie  is  found  to  have  applied 
to  enter  or  file  on  the  land,  but  his  prior  settlement  could  be  of  no  ad- 
vantage to  him  in  the  absence  of  a  filing,  or  an  application  made  there- 
for. He  claims  through  his  application  to  amend  in  1887  his  applica- 
tion as  administrator  made  in  1886.    I  am  of  the  opinion  that  while  he 
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ooold  not  amend  said  application,  still  his  application  was  virtually 
one  to  file  on  the  land  for  himself,  and  may  properly  be  treated  so  in 
the  absence  of  an  adverse  claim,  and  Boren's  claim  was  not  initiated 
until  1889. 

It  was  decided  in  the  case  of  Orvis  v.  Birtch  et  al.  {supra)  that  Orvis 
conld  not  file  on  the  land  because  of  the  fact  that  prior  to  his  applica- 
tion of  1887  the  adverse  claims  of  Birtch,  Austin  and  Eothwell  had  at- 
tached. Birtch  has  been  given  that  part  of  the  tract  claimed  by  him, 
and  since  Austin  and  Both  well  have  waived  their  rights,  and  since  this 
application  of  Orvis  to  amend  in  1887  is  held  to  be  practically  made  as 
an  original  application  for  himself  and  was  made  long  before  Boren's 
claim  was  initiated,  I  must  hold  that  Orvis'  claim  to  the  tract  is  supe- 
rior to  that  of  Boren  who  went  on  the  land  with  full  knowledge  of  Or- 
vis' prior  settlement  and  improvements.  I  therefore  deny  the  motion 
for  review,  and  refuse  to  interfere  with  the  judgment  sought  to  be  re- 
viewed. 


BATLBOAI)  LANDS-SECTION  5,  ACT  OF  MARCH  8, 1887, 

Everett  v.  Zimmerman. 

A  settler  who  enters  into  possession  of  a  tract  under  a  claim  of  title  deriyed  tbrongh 
a  railroad  company,  but  subsequently,  on  discoyery  of  the  want  of  title  in  the 
company  and  after  December  I,  1882,  and  prior  to  the  passage  of  the  act  of  March 
3,  1887,  renounces  such  claim,  and  asserts  a  right  under  the  settlement  laws,  is 
entitled  to  perfect  his  claim  under  the  second  proviso  to  section  5  of  said  act,  as 
against  an  adverse  applicant  under  the  body  of  said  section,  through  whom  the 
settler  first  derived  possession. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July  7, 

1893. 

John  E.  Everett  has  appealed  from  your  decision  of  January  13, 
1892,  awarding  to  Uriah  Zimmerman  the  right  to  purchase  the  ^HV.  ^ 
of  Sec  15,  T.  4  S.,  R.  69  W.,  Deuver,  Colorado,  under  the  5th  section 
of  the  act  of  March  3, 1887  (24  Stat.,  550),  as  against  the  pre-emption 
claim  of  said  Everett  for  the  same  land. 

The  facts  necessary  to  a  determination  of  this  case  are  as  follows: 

The  land  is  within  the  limits  of  the  grant  to  the  Denver  Pacific  Eail- 
▼ay  Company,  now  known  as  the  Union  Pacific  Railway  Company. 
February  6, 1882,  the  last  named  company  contracted  to  sell  this  land 
toone  Kendrick;  apart  of  the  purchase  money  was  paid  when  the 
contract  was  executed,  the  balance  to  be  paid  in  installments.  In 
November  following  Kendrick  assigned  this  contract  to  Uriah  Zimmer- 
man. 

July  24, 1884,  Zimmerman  entered  into  an  obligation  to  convey  the 
land  to  John  E.  and  C.  M.  Everett.  A  part  of  the  consideration  was 
paid  at  the  date  of  the  sale,  and  notes  given  for  the  balance.    The 
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price  agreed  upon  for  the  land  was  something  over  (5,000,  about  half 
of  which  the  Everetts  had  paid  at  the  time  they  repudiated  their  con- 
tra<;t,and  J.  E.  Everett  applied  to  make  pre-emption  filing  for  theland, 
as  hereinafter  set  forth. 

When  these  several  transactions  were  had,  the  land  was  supposed 
by  all  parties  to  belong  to  the  railway  company  under  its  grant. 

On  June  22,  1885,  John  E.  Everett  applied  at  the  local  office  to  file 
his  pre-emption  declaratory  statement  for  the  tract,  he  having  dis- 
covered that  there  were  pre-emption  filings  of  record  at  the  date  of  the 
definite  location  of  the  line  of  the  road,  which  filings,  under  the  law  as 
declared  in  Dunmeyer  v.  Kansas  Pacific  Railway  Company  (113  U.  S., 
629),  excepted  the  land  from  the  grant.  June  29th  of  the  same  year, 
he  obtained  an  injunction  (presumably  temporary)  enjoining  Zimmer- 
man from  assigning  the  notes  of  the  Everett  brothers,  which  he  held 
for  the  balance  due  on  the  land,  alleging  the  insolvency  of  Zimmerman 
and  failure  of  title  to  the  land,  etc. 

In  August  following,  Zimmennan  applied  to  purchase  the  land  under 
the  act  of  January  13, 1881  (21  Stat.,  315),  and  afterwards  (September 
17,  1888,)  he  also  applied  to  purchase  the  same  under  the  act  of  August 
13,  1888  (25  Stat,  439). 

These  applications  were  refused  by  the  local  office,  and  both  parties 
appealed. 

By  decision  of  this  Department,  April  1 1, 1890  (10  L.D.,  437),  a  hear- 
ing was  ordered  to  determine  the  rights  of  the  parties  in  interest. 
This  hearing  was  had  May  26, 1890,  and  the  local  officers  recommended 
that  Zimmerman  be  allowed  to  purchase  the  land  under  the  5th  sec- 
tion of  the  act  of  March  3,  1887,  supra^  and  on  appeal  you  affirmed 
their  action.    That  section  is  as  follows: 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens^  as  a  part  of 
its  grant,  lands -not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being 
the  numbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns :  Provided,  That  all 
lauds  shall  be  excepted  from  the  provisions  of  this  section  which,  at  the  date  of  such 
sales  were  in  the  bona  fide  occupation  of  adverse  claimants  nnder  the  pre-emption 
or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation  have  not 
since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre-emption 
and  homestead  claimants  shall  be  permitted  to  perfect  their  proofs  and  enti'ies  and 
receive  patents  therefor:  Provided  further,  That  this  section  shall  not  apply  to  lands 
settled  upon  subsequent  to  the  first  day  of  December,  1882,  by  persons  claiming  to 
enter  the  same  under  the  settlement  laws  of  the  United  States,  as  to  which  lands 
the  parties  claiming  the  same  as  aforesaid  shall  be  entitled  to  prove  np  and  enter  as 
in  other  like  cases. 

The  only  question  to  be  considered  is,  whether  Mr.  Everett  comes 
within  the  terms  of  the  proviso  to  this  section:  Was  he  a  settler  upon 
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the  land  snbaeqnent  to  December  1, 1882,  within  the  meaniug  of  the 
proviso  t 

It  is  contended  by  counsel  for  Zimmerman  that  he  can  not  claim  the 
rights  of  a  settler  npon  the  land)  because  he  was  not  claiming  the 
right  ^^  to  enter  the  same  under  the  settlement  laws  of  the  United 
States,"  but  was  in  possession  in  yirtue  of  his  title  derived  from  the 
railroad  company,  and  was  therefore  estopped  from  setting  up  a  claim 
ander  the  settlement  laws. 

This  is,  in  effect,  the  position  taken  by  you  in  your  said  decision  sus- 
taining the  action  of  the  local  officers. 

While  it  is  true  that  the  Everetts  entered  into  possession  under 
claim  of  title  derived  from  the  railroad  company,  yet  it  is  not  disputed 
that  when  they  discovered  that  the  company  had  no  title  to  the  land, 
they  abandoned  this  claim,  and  John  E.  Everett  immediately  took  the 
necessary  steps  to  obtain  title  from  the  government,  therightfrd  owner 
of  the  land.  The  railroad  company's  claim  having  failed,  title  to  the 
land  could  be  obtained  only  from  the  government,  through  some  one  of 
the  land  laws,  for  it  must  be  remembered  that  when  John  E.  Everett 
applied  to  file  his  pre-emption  claim  there  was  no  law  in  existence 
authorizing  a  purchaser  from  the  railroad  to  buy  the  land  from  the 
government. 

Feitherof  the  statutes  through  which  Zimmerman  asserted  claim — 
that  of  January  13, 1881,  or  that  of  August  13, 1888— could  afford  him 
any  relief,  for  they  had  application  only  to  lands  that  had  been  with- 
drawn under  the  operation  of  a  railroad  grant,  whereas  the  land  in 
question  had  never  been  so  withdrawn,  it  having  been  originally  ex- 
cepted fix)m  withdrawal  for  such  purpose  by  valid  existing  pre-emption 
filings  of  record  at  the  date  the  rights  of  the  company  attached,  and  it 
was  not  until  the  passage  of  the  act  of  March  3, 1887,  swpra^  that  the 
right  to  purchase  land  of  this  description  was  conferred  upon  a  bona 
fide  purchaser  from  the  railroad  company.  At  the  date  of  this  act, 
Everett  had  been  residing  upon,  cultivating,  and  improving  this  land 
for  nearly  three  years  and  had  been  asserting  a  claim  thereto  under 
the  pre-emption  laws  for  more  than  a  year  and  a  half.  The  right  to 
renounce  a  title  that  is  void  and  set  up  an  outstanding  title  that  is 
good  is  almost  a  legal  maxim.  Such  a  title  may  be  pleaded  success- 
fdlly  in  ejectment  where  the  question  is  one  of  ownership.  The  mo- 
ment Everett  thus  renounced  his  claim  through  the  railroad  title  and 
asserted  a  claim  through  the  pre-emption  law,  he  became  a  settler  and 
claimant  under  the  settlement  laws,  and  entitled  to  the  protection  con- 
ferred by  the  proviso  to  said  5th  section.  Had  he  continued  to  occupy 
this  land  under  the  contract  of  purchase  from  Zimmerman  until  the 
passage  of  the  act  of  March  3, 1887,  he  would  have  been  compelled  to 
seek  relief  under  the  body  of  that  statute,  because  he  could  not  have 
been  regarded  as  a  settler  under  the  land  laws,  so  long  as  he  claimed 
through  title  derived  from  the  company.    This  is  the  distinction  be- 
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tween  tlie  case  at  bar  and  that  of  the  Union  Pacific  Bailway  Company 
V.  McKinley  (14  L.  D.,  237),  for,  as  said  in  that  case,  ''  McGabe  and 
Lamb  never  claimed  under  any  of  the  settlement  laws  prior  to  the  pas- 
sage of  said  act."  In  other  words,  when  they  first  asserted  claim  to 
the  land  from  the  government,  the  act  of  1887  was  in  force,  which  gave 
to  the  purchaser  from  the  railroad  the  right  to  purchase  from  the  gov- 
ernment. On  the  other  hand,  when  Everett  laid  claim  to  this  land, 
there  was  &o  right  inherent  either  in  himself  or  Zimmerman  to  pur- 
chase from  the  United  States,  except  through  compliance  with  some 
one  of  the  established  land  laws.  Everett  resorted  to  the  only  means 
then  known  to  the  law  by  which  title  could  be  procured. 

There  is  nothing  in  the  record  to  show  that  he  took  advantage  of,  or 
in  any  manner  overreached  Zimmerman.  He  had  paid  out  a  large 
amount  of  money  in  the  purchase  of  the  laud,  and  had  expended  other 
large  sums  in  improving  the  same,  after  which  he  learned  that  the  title 
through  which  he  claimed  was  invalid,  and  the  only  course  left  him 
through  which  to  procure  a  good  title  was  to  proceed  to  assert  his 
claim  through  the  government.  This  is  exactly  what  a  cautious  and 
prudent  man  would  have  done  in  the  premises. 

I  can  not,  therefore,  concur  in  your  judgment.  Zimmerman's  appli- 
cation to  purchase  must  be  denied,  and  you  will  direct  that  Everett  be 
allowed  to  make  his  pre-emption  and  filing  and  perfect  his  entry. 


PRACTICE— EVIDENCE— CONTEST— CORROBORATION. 

Carter  v.  Blunt. 

To  cnre  a  defect  in  official  proceedings  a  former  local  officer,  whose  term  of  office 
has  expired,  may  append  his  signature  to  a  jurat  accompanying  eyidence  tbat 
was  submitted  before  him  while  holding  said  office. 

Where  a  contest,  on  an  uncorroborated  affidavit,  is  irregularly  allowed  during  the 
pendency  of  an  order  suspending  the  entry  in  question,  the  uncontradicted  tes- 
timony thus  sulimitted  on  behalf  of  the  contestant,  may  be  afterwards  taken  as 
corroborating  the  affidavit,  and  warrant  proceeding  with  the  contest  when  the 
entry  is  relieved  from  suspension. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  July  7, 18D3. 

On  March  30, 1877,  Phineas  M.  Blunt  filed  in  the  Visalia  land  office, 
California,  his  declaration  (Ko.  6)  of  intention  to  reclaim  the  W.  J  of 
Sec.  10,  T.  26  S.,  E.  24  E.,  under  the  provisions  of  the  desert  land  act 
of  March  3,  1877  (19  Stat,  377),  and  received  the  usual  certificate  of 
his  payment  of  twenty-five  cents  an  acre  for  said  tract. 

On  September  12,  1877,  all  the  entries  at  said  office  under  said  act 
were  dii»ected  to  be  suspended  by  this  Department  for  an  inyestigation 
as  to  the  character  of  each  tract  so  entered. 
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On  September  28,  1877,  yoar  office  suspended  said  entries  in  accord- 
ance with  said  directions,  which  suspension  continued  in  force  until 
Febraary  10,  1891,  when  it  was  revoked  by  your  office,  by  direction  of 
this  Department,  in  the  case  of  United  States  v.  Haggin  (12  L.  D.,  34, 
41). 

On  August  28, 1885,  Chester  M.  Carter  and  William  D.  McCracken 
filed  their  joint  affidavit  of  contest  against  said  entry,  alleging  that 
said  Blunt  had.  "never  appropriated  any  water,  constructed  any 
ditches,  or  done  any  act  or  thing  for  the  reclamation  of  said  land,  as 
required  by  law,  and  further  that  said  land  is  not  desert  land  within 
the  meaning  of  section  2  of  the  act  of  Congress  approved  March  3, 1877, 
entitled,  '<  An  act  to  provide  for  the  sale  of  Desert  lands  in  certain 
States  and  Territories.^' 

The  object  of  the  filing  of  said  affidavit  was  stated  to  be  that  said 
affiants  might  make  homestead  entries  of  said  tract,  said  Chester  of 
the  NW.  4  and  said  McCracken  of  the  SW.  J  of  said  section  10.  Said 
affidavit  was  not  corroborated  but  the  same  was  received,  and  upon  the 
same  day  a  citation  was  issued  summoning  the  parties  "  to  respond 
and  furnish  testimony  concerning  said  alleged  failure,  and  the  allega- 
tion of  the  non-desert  character  of  said  land, "  at  the  local  office  on 
December  7, 1885.  Upon  affidavits  that  said  Blunt  could  not  be  found, 
service  of  said  notice  was  made  by  publication. 

On  the  day  appointed  for  the  hearing  the  contestants  appeared,  but 
the  claimant  made  default.  The  case  was  continued  to  December  8, 
1885,  when  the  record  shows  that  the  testimony  of  three  witnesses  was 
taken  showing  that  no  improvements  had  been  made  upon  the  land, 
and  that  the  land  was  then  and  had  been  since  1874  in  a  state  of  nature. 
It  lies  at  the  sinks  of  P.osa  creek  in  Kern  county,  California.  That  the 
greater  part  of  said  land  is  overflowed  in  ordinary  seasons  from  Posa 
creek,  and  is  overflowed  every  year  more  or  less,  and  that  any  part  of 
it  would  raise  a  crop  of  grain  in  an  ordinary  season.  That  there  were 
hmtdreds  of  cotton  wood  and  willow  trees  growing  upon  the  land;  that 
some  of  the  cottonwoods  were  ^\e  feet  in  circumference,  and  some  of 
the  willows  three  feet,  and  ranging  from  six  to  twenty  inches  in  diam- 
eter. That  wire  grass  and  alflleria  grow  upon  the  land  naturally,  and 
in  sufficient  quantity  to  be  cut  for  hay,  and  that  the  land  is  fair  agri- 
cultural land  and  not  desert  in  character.  That  in  1878  a  crop  of  barley 
had  been  raised  thereon  and  cut  for  hay  without  irrigation. 

The  record  states  that  each  of  these  witnesses  was  sworn,  but  the 
jurats  are  not  formally  authenticated  by  the  signature  of  the  receiver 
or  register,  although  each  witness  signed  his  testimony. 

No  decision  was  rendered  by  the  local  officers  upon  this  evidence, 
but  all  the  i>aper8  were  sent  to  your  office. 

By  letter  of  February  10, 1891,  your  office  promulgated  the  decision 
of  January  12, 1891,  in  United  States  v,  Haggin  svpra^  whereby  the 
order  of  suspension  was  revoked  as  to  this  and  other  entries,  and  you 
16oo_voL  17 7 
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directed  ^^tliat  in  all  cases  in  which  contest  was  initiated  subseqoent 
to  date  of  the  order  of  saspension,  and  in  which  the  invalidity  of 
the  entry  is  charged,  hearings  must  be  had  and  proof  sabmitted  by 
the  contestants  showing  the  invalidity  of  the  entries,"  and  the  local 
officers  were  directed  '^  to  require  each  contestant  to  make  application 
for  a  definite  tract  of  the  land  in  contest,  and  to  take  appropriate  actiou 
on  the  case."  All  the  papers  in  this  case,  including  said  testimony, 
were  returned  to  the  local  officers. 

In  accordance  with  these  directions  said  McCracken,  on  March  2, 
1891,  filed  a  formal  application  to  make  homestead  entry  of  the  south- 
west quarter  of  said  section  10,  and  said  Carter,  on  March  5, 1891,  filed 
formal  application  to  make  homestead  entry  of  the  northwest  quarter 
of  said  section.  Each  also  executed  and  filed  the  affidavits  required 
by  law  for  such  entries. 

A  hearing  was  ordered  for  June  13,  1891,  as  to  the  "  appropriate  ac- 
tion" which  should  be  taken  by  the  local  officers.  The  parties  ap- 
I)eared,  and  the  contestants  asked  that  Tipton  Lindsey,  the  receiver  at 
the  date  of  submitting  the  testimony  at  the  first  hearing,  who  was  pres- 
ent, be  allowed  to  testify  to  the  fact  that  the  omission  of  his  signature 
to  said  jurats  was  an  inadvertence,  and  that  he  be  allowed  to  cure  the 
defect.    The  local  officers  decided  as  follows,  inter  alia, — 

We  do  not  thiuk  it  material  to  inquire  whether  the  record  may  be  perfected  at 
this  stage  of  the  proceedings,  for  the  reason  that  the  register  and  receiver  erred  in 
proceeding  at  all,  lA'ith  the  contest,  pending  the  government  proceeding)^. 

We  conclude  that  the  only  action  appropriate  in  this  case  is  to  disregard  aU  action 
taken  since  the  affidavit  of  contest  was  tiled,  and  to  take  up  the  affidavit  of  content 
and  ascertain  whether  the  same  alleges  grounds  of  contest  and  is  properly  corrobo- 
rated. 

An  examination  of  the  affidavit  of  contest  shows  that  it  is  not  properly  oorro'bo- 
rated  and  that  the  facts  therein  stated,  if  admitted  to  be  true,  would  not  Justify  tlio 
cancellation  of  the  entry. 

The  application  to  contest  of  Chester  M.  Carter  and  William  D.  McCracken  is 
therefore  rejected  and  dismissed. 

On  appeal,  by  letter  of  April  26,  1892,  you  affirmed  the  decision  of 
the  local  officers. 

An  appeal  has  been  taken  to  this  Department. 

It  would  seem  from  the  foregoing  history  of  the  proceedings  that  the 
substantial  merits  of  the  case  have  been  sacrificed  to  technicalities. 

The  former  receiver  might  i)roperly  have  been  allowed  to  append  his 
signature  to  the  said  jurats,  and  thus  cure  an  error  in  his  official  pro- 
ceedings upon  the  former  hearing.  The  rule  is  laid  down  in  Throop's 
Public  Officers,  Sec.  336,  as  follows:  '*  In  many  instances  the  law  allows 
an  officer  to  do  certain  official  acts,  after  the  expiration  of  his  term,  and 
the  surrender  of  his  office  to  his  successor.  Such  acts  consist  only  oi 
those  which  are  necessary  to  complete  an  official  act,  which  he  had  be- 
gun to  execute  during  his  term,  or  to  correct  errors  or  supply  defi- 
ciencies in  his  official  proceedings."    See  also  Sebrey  v,  Augustine  (16 
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L.  D.,  31).    Parties  litigant  should  not  be  made  to  suffer  for  the  errors 
and  iuadvertencies  of  the  local  officers. 

The  joint  affidavit  of  contest  in  this  case  was  made  before  the  re- 
ceiver of  the  local  office.  It  was  not  corroborated  as  required  by  the 
rule.  Bule  3,  Eules  of  Practice.  But  this  rule  is  not  inflexible.  In 
Gotthelf  V.  Swinson  (5  L.  D.,  657),  it  is  said — 

Contests  have  been  aHowed  where  no  affidavit  has  been  filed  at  all  where  the  in- 
formation npon  which  the  local  officers  acted  was  merely  verbal,  or  where  it  was 
reduced  to  writing,  but  not  verified  by  the  oath  of  the  contestant.  The  rule  re- 
quirmg  an  affidavit  to  be  filed  by  the  contestant  when  initiating  a  contest  was  only 
to  aaanre  the  goveninMiit  of  his  good  faith  in  the  premises.  It  is  always  to  the  in- 
terest of  the  government  that  entries,  in  which  the  laws  have  not  been  complied 
with,  should  be  canceled,  and  to  that  end  legitimate  contests  are  favored. 

See  to  the  same  effect,  Seitz  v.  Wallace  (6  L.  D.,  299);  Jasmer  v. 
Molka(8L.D.,  241,243). 

In  Houston  t?.  Coyle  (2  L.  D.,  68),  where  there  was  no  corroborating 
affidavit,  it  was  held  that  jurisdiction  vested  in>  the  local  offiC/C  upon 
notice  to  the  settler,  and  not  by  virtue  of  the  affidavit  of  contest.  This 
doctrine  was  affirmed  in  the  timber  (culture  contest  of  Graves  v.  Keith 
(3  L.  D.,  309),  where  there  was  no  affidavit  of  contest,  but  only  verbal 
allegations  of  the  informant. 

In  the  present  case  the  testimony  submitted  upon  the  first  hearing 
may  be  regarded  in  the  light  of  corroborating  evidence  iu  support  of 
the  affidavit  of  contest,  and  in  proof  of  the  good  faith  of  the  contest- 
ants. If  that  testimony  was  tine — and  it  is  entitled  to  that  presump- 
tion,— a  fraud  ui)on  the  government  was  attempted  by  the  deserl  land 
applicant  in  entering  land  that  was  not  subject  to  entry  under  the 
desert  land  act.  The  government  is  an  interested  party  in  having  the 
truth  ascertained. 

The  charge  is  in  substance  that  Blunt  had  never  done  anything  to 
change  the  land  from  its  natural  state,  and  that  it  <<  is  not  desert  land 
within  the  meaning  of  section  2  of  the  act '^  relating  to  desert  land 
entries.  If  no  change  has  been  made  in  the  land  from  its  natural  state, 
and  it  is  now  "  not  desert  land  "  there  is  vexy  strong  presumption  that 
it  was  not  desert  land  at  the  date  of  the  entry.  If  the  contestants  prove 
that  at  the  date  when  the  affidavit  of  contest  was  filed  the  tract  was  not 
desert  land,  and  that  nothing  had  been  done  to  change  its  character 
since  said  entry  was  made,  they  would  prove  in  effect  that  it  was 
not  desert  laud  at  the  date  of  the  entry, — at  least  enough  so  to  put 
the  claimant  ui>on  his  defense.  I  think,  therefore,  that  the  '^appro- 
priate action"  that  should  have  been  taken  by  the  local  officers  at  the 
hearing  before  them  was  to  have  proceeded  with  the  trial  of  the  charges, 
with  the  view  of  ascertaining  the  character  of  the  land  at  the  date  of 
the  entry.  You  will  therefore  direct  that  course  to  be  taken  by  the 
local  officers  at  a  hearing  to  be  hereafter  ordered,  at  which  all  parties 
in  interest  should  be  summoned  to  appear. 
Your  judgment  is  modified  accordingly. 
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PBACTICE—APPLICATIOK  FOB  CEBTIOBABI. 

Shanklin  v.  Wormouth. 

The  oath  reqnired  in  support  of  an  application  for  certiorari  mnst  expressly  tkvet 
the  truth  of  the  allegations  contained  in  said  application. 

Secretary  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  July  7, 

1893. 

On  the  23d  of  February,  1893,  you  transmitted  to  the  Department  a 
petition  for  certiorari,  filed  by  the  attorneys  for  J.  W.  Shanklin,  in  the 
case  of  the  said  Shanklin  against  Ebenezer  Wormouth,  involving  land 
in  the  San  Francisco  land  district,  California. 

You  rendered  a  decision  in  the  case  on  the  29th  of  November,  1892, 
in  which  you  discussed  the  appeal  of  Shanklin  from  the  decision  of  the 
local  officers,  treating  the  same  as  a  mere  protest,  filed  by  Shanklin  in 
behalf  of  the  government,  he  having  no  interest  in  the  land,  and  no 
copy  of  his  appeal  or  protest  having  been  served  upon  the  defendant. 

On  the  2d  of  December,  1892,  he  filed  an  appeal  to  the  Department, 
from  your  said  decision,  which  you  declined  to  transmit,  holding  "  that 
an  appeal  does  not  lie  on  the  part  of  Mr.  Shanklin  from  the  action 
aforesaid  of  November  29,  1892." 

Such  action  was  taken  by  you  on  the  26th  of  January,  1893,  and  you 
directed  the  local  officers  to  advise  Shanklin  that  the  case  would  be 
held  open  for  the  period  of  twenty  days  from  the  service  of  notice  of 
your  action,  in  order  that  he  might  avail  himself  of  any  rights  he  might 
have  under  practice  ^ules  83  and  84. 

He  availed  himself  of  the  privilege  thus  accorded,  and  his  applica- 
tion for  a  writ  of  certiorari  is  now  before  me.  Eules  83  and  84  of  prac- 
tice read  as  follows : 

Rule  83. — In  proceedings  before  the  Commissioner,  in  which  he  shall  formally 
decide  that  a  party  has  no  right  of  appeal  to  the  Secretary,  the  party  against  wbom 
such  decision  is  rendered  may  apply  to  the  Secretary  for  an  order  directing  the  Com- 
missioner to  certify  said  proceedings  to  the  Secretary  and  to  suspend  further  action 
until  the  Secretary  shaU  pass  upon  the  same. 

Rule  84. — Applications  to  the  Secretary  under  the  preceding  rule  shall  be  made  in 
writing,  nnder  oath,  and  sbaU  fully  and  specifically  set  forth  the  grounds  upon 
which  the  application  is  made. 

In  the  case  before  me,  the  application  is  in  writing,  and  fully  and 
specillcally  sets  forth  the  grounds  upon  which  it  is  made.  The  only 
oath  connected  with  it  is  the  affidavit  of  one  of  the  attorneys  making 
the  application,  in  which  he  says  that "  the  foregoing  and  attached 
motion  is  made  in  good  faith,  and  not  for  the  purpose  of  delay.''  The 
affidavit  makes  no  allusion  to  the  statements  contained  in  the  applica- 
tion, and  in  no  respect  certifies  to  their  truth.  It  is  simply  the  affida- 
vit required  by  Eule  78,  in  the  case  of  motions  for  rehearing  or  review, 
and  does  not  meet  the  requirements  of  Eule  84, 


DECISIONS   RELATING    TO   TlIK    PUBLIC   LANDS.  101 

In  dismissing  a  motion  for  certiorari  on  account  of  precisely  the  same 
defect,  in  the  case  of  Price  v.  Schaub  (16  L.  D.,  125),  it  was  said: 

A  compliance  with  that  Rule  (84)  woald  require  an  ''oath";  such  as  is  attached  to 
a  verified  pleading  in  courtS;  that ''  the  statements  therein  contained  are  true,  to  th& 
knowledge  of  deponent,  except  as  to  the  matters  therein  stated  upon  information 
and  belief,  and  as  to  those  matters,  deponent  believes  them  to  be  true." 

In  that  case  there  was  a  motion  to  dismiss,  on  account  of  the  defect 
mentioned,  while  in  the  case  at  bar,  the  attorneys  for  Wormouth  for- 
mally waive  any  reply  to  the  motion,  and  ask  that  it  be  disposed  of 
without  delay. 

The  Rules  of  Practice  were  adopted  for  the  government  of  the  De- 
partment and  subordinate  offices  in  land  cases,  and  attorneys  having 
such  cases  in  charge  must  comply  with  said  rules,  or  suifer  the  conse- 
quences of  a  disregard  thereof. 

The  application  before  me  is  not  in  compliance  with  Bule  84  of  the 
Bules  of  Practice,  and  it  is  therefore  dismissed. 


PRACTICE— MOTION  FOR  SECOND  REVTEW. 

Florida  Central  and  Peninsular  R.  R.  Co, 

No  action  will  be  taken  on  an  application  for  the  second  re-consideration  of  a  case, 
where  no  new  facts  are  set  forth  therein^  or  new  points  of  law  suggested. 

Acting  Secretary  Sims  to  the  Commissioner  of  the  General  Land  Office^ 

July  liy  1893. 

On  February  15, 1803,  Secretary  Noble  approved  certain  lists  of 
lands  to  the  State  of  Florida,  for  the  benefit  of  the  Florida  Central  and 
Peninsular  Railway  Company,  under  the  act  of  May  17,  1856  (11  Stat., 
15),  granting  laud  to  said  State  to  aid  in  the  consideration  of  a  railroad 
"from  Amelia  Island  on  the  Atlantic  to  the  waters  of  Tampa  Bay,  with 
a  branch  to  Cedar  Keys  on  the  Gulf  of  Mexico.'' 

On  March  2, 1893  (16  L.  D.,  217, 220),  Secretary  Noble,  in  an  elaborate 
opinion,  reviewed  the  facts  and  the  law  relating  to  said  grant,  the  bene- 
fit of  which  is  claimed  by  said  company,  and  all  the  objections  urged 
against  its  claims,  and  gave  the  reasons  for  his  action  in  approving  said 
hsts.  Subsequently  a  motion  was  filed  by  the  Hon.  Wilkinson  Call, 
United  States  Senator  from  Florida,  asking  that  the  said  action  of  the 
Secretary  be  revoked  and  set  aside,  and  thereui>ou  the  present  Secre- 
tary directed  that  action  upon  said  ai>proved  list  be  suspended  until  he 
could  examine  into  the  matter  complained  of.  After  hearing  oral  argu- 
ment for  the  greater  part  of  three  days  on  the  questions  involved,or  sup- 
posed to  be  involved,  and  after  a  careful  consideration  thereof,  on  July  7, 
1893, 17  L.  D.y  6,  Secretary  Smith  decided  that  he  could  see  no  reason 
to  revoke  the  action  of  his  predecessor;  and  he  rescinded  the  order  of 
Bospension  theretofore  issued.  On  the  next  day,  July  8, 1893,  Senator 
CaUf  in  his  <<  official  capacity  as  a  Senator  of  the  State  of  Florida," filed 
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a  motion  for  re  review  of  said  decision,  asking  that  "an  opportunity 
may  be  allowed  for  a  further  presentation  of  the  facts  involved''  there- 
in, and  a  further  suspension  of  the  order  of  approval  of  said  lists. 

The  grounds  for  this  new  application,  where  any  are  specified,  are 
substantially  the  same  which  have  heretofore  been  repeatedly  exam- 
ined and  passed  upon  by  this  Department  in  the  numerous  decisions 
heretofore  rendered  by  it  in  this  prolonged  case;  and  some  other  mat- 
ters are  referred  to  in  a  general  and  indefinite  manner,  which  the 
Department  has  several  times  decided  to  have  no  bearing  whatever 
upon  the  questions  involved. 

This  matter  has  been  before  this  Department,  and  this  company  has 
been  clamoring  for  its  rights,  for  many  years,  and  it  would  seem  that 
the  point  has  now  been  reached  where  so  far  as  executive  authority  is 
concerned  the  controversy  must  be  closed,  if  that  time  is  ever  to  be 
reached. 

On  April  29, 1876,  Secretary  Chandler  made  a  decision  in  the  matter 
adverse  to  the  claims  of  the  company.  But  on  January  28,  1881,  Sec- 
retary Schurz,  in  a  review  of  said  decision,  reversed  the  same,  and 
sustained  the  (».laims  of  the  company,  showing  that  the  decision  of 
Secretary  Chandler  was  based  upon  an  incomplete  record.  The  matter 
came  before  Secretary  Teller,  who,  on  January  30, 1884,  (2  L.  D.,  561), 
afiirmed  the  rulings  of  Secretary  Schurz. 

It  came  before  Secretary  Lamar,  who,  on  August  30,  1886  (5  L.  D., 
107),  concurred  in  the  two  previous  decisions,  and  followed  them,  and 
the  whole  matter  was  elaborately  reviewed  by  Secretary  Noble  on 
March  3,  1893  (16  L.  D.,  217),  and  the  former  rulings  adhered  to;  and 
lastly,  the  matter  was  argued  before  Secretary  Smith  very  fully,  for 
the  greater  part  of  three  days,  patiently  considered  by  him,  and  the 
former  decisions  sustained.  It  would  seem  that  during  all  this  long 
period  of  litigation,  and  the  freijuent  examinations  made  by  the  Depart- 
ment, ample  opportunity  has  been  afforded  Senator  Call,  who  repre- 
sented, and  now  represents,  the  opposition  to,  and  antagonizes  the 
claims  of  the  company,  to  present  any  fact  or  argument  which  exists 
in  suppoit  of  his  contention. 

Under  the  circumstances  I  must  decline  to  further  consider  the  appli- 
cation of  Senator  Call,  which  seems  to  be  based  alone  upon  the  assump- 
tion of  errors  in  the  former  decisions.  No  new  facts  are  set  forth,  no 
new  points  of  law  suggested,  but  the  motion  seems  to  be  presented 
simply  for  the  purpose  of  obtaining  a  re-argument  of  matters  so  often 
decided,  in  the  decision  of  which  the  appln^ant  does  not  acquiesce.  If 
this  application  is  now  to  be  received  and  (lonsidered,  there  is  no  reason 
why  such  applications  may  not  be  continued  indefinitely  and  the  rights 
of  parties  practically  denied. 

In  the  case  of  Neff  v.  Cowhick  (8  L.  D.,  Ill ),  it  was  said — 

Motions  for  a  re-review,  or  a  second  reconsideration  of  a  decision,  shonld  not  be 
allowed,  and  the  practice  of  permitting  them  to  be  filed  onght  to  be  disooutiuued. 
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The  Department  ought  not  to  he  asked  to  consider  the  same  points  involved  in  a 
case  hut  twice.  It  is  natural  to  litigants,  and  occasionally  happens  to  counsel,  to 
see  with  an  exaggerat-ed  eHtiinateof  their  strength  the  importance  of  the  points  which 
make  in  their  favor  and  to  attribute  the  failure  of  a  like  perception  of  them  to  the 
Department,  or  bj  courts,  when  the  causes  are  depending  in  oonrts,  to  an  inatten- 
tion to  such  points.  The  overburdened  condition  of  the  appellate  business  of  the 
Department  would  be  reason  enough,  if  there  were  not  still  better  ones  for  inhibit- 
ing the  gratification  of  this  feeling  by  allowing  second  motions  for  reconsiderntion, 
with  the  consequent  labor  and  delay.  Hereafter,  let  the  rule  be  that  no  motion  for 
a  re-review  shall  be  filed.  If  the  defeated  party  is  able  to  present  any  suggestion  of 
fact  or  points  of  law  not  previously  discussed  or  involved  in  the  ease,  it  may  be  done 
by  petition,  which  shall  contain  all  the  facts  and  arguments.  On  the  filing  of  such 
petition,  if  it  appears  important,  the  Secretary  will  make  such  order  for  recalling 
the  case  from  the  General  Land  Office  and  such  direction  for  further  hearing  as  may 
he  necessary.  Otherwise,  no  further  action  on  the  petition  will  be  taken.  It  will 
he  regarded  merely  as  in  the  nature  of  information  by  which  the  supervisory  juris- 
diction of  the  department  can,  if  desirable,  be  set  in  motion.  Such  petition  should 
not  re-argue  points  alrea^ly  twice  passed  upon,  but  should  be  limited  to  the  office 
indicated  of  stiggesting  new  facts  or  considerations  not  before  presented. 

The  application  of  Senator  Call  clearly  comes  ander  this  rale,  and 
^ill  be  g^overned  by  it.  No  further  action  will  be  taken  apon  it,  and  it 
is  sent  to  yon  to  be  kept  with  the  other  papers  in  the  case. 


MINERAL  LAND—ASSAY  CERTIFICATE. 
DOBLER  BT  AL.  V.  NORTHERN  PACIFIC  R.  E.   Co.  ET  AL.* 

An  ordinary  assay  certificate  does  not  establish  the  value  of  a  vein  of  mineral  as  an 

entirety. 
The  bunlen  of  proof  is  with  a  mineral  claimant  for  land  returned  as  agricultural  to 

show  as  a  present  fact  that  the  laud  is  mineral  in  character^  and  more  yaluable 

for  mining  than  agricultural  purposes. 

First  Assuttant  Secretary  Shns  to  the  Commissioner  of  tl^e  General  Land 

Office^  June  13^  1893. 

The  land  involved  in  this  appeal  is  a  part  of  Sec.  33,  T.  10  N.,  E.  3 
W.,  Helena,  Montana,  land  district,  designated  as  the  King  Lode,  min- 
eral Kurvey  No.  3103. 

The  record  shows  that  Leopold  Dobler  et  al.,  made  application  for 
patent  for  the  King  Ijode,  September  30,  1890,  and  the  same  was  re- 
jected "  for  the  reason  that  the  land  applied  for  is  covered  by  Northern 
Pacific  Eailroad  selection  No.  11."  On  November  8,  following,  he  filed 
petition  alleging  the  mineral  character  of  the  land  and  asked  for  a  hear- 
ing to  determine  it  and  the  rights  of  the  applicants  thereto.  A  heuring 
wan  accordingly  had  before  the  local  ofliccrs,  when  A.  J.  Steele  appeared 
setting  up  his  title  to  the  land  bj' purchase  from  the  railroad  company, 
and  by  consent  of  all  parties  allowed  to  intervene.  The  register  and  re- 
ceiver in  an  elaborate  and  well  considered  opinion  decided  the  "land  is 
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not  proven  to  be  mineral  in  character  and  tbe  application  should  be 
jected.''  The  applicants  appealed  and  you  by  letter  of  May  27, 1892, 
reversed  their  decision,  whereupon  the  railroad  company  appealed  as- 
signing as  error,  substantially  that  youi'  decision  is  against  the  evidence. 

Tlie  return  of  the  surveyor-general  is  that  the  land  is  agricultural  in 
character.  Therefore  the  burden  of  proof  in  establishing  its  mineral 
character  rests  upon  the  mineral  claimant.  The  land  is  located  about 
two  miles  from  the  center  of  the  city  of  Helena  and  it  is  shown  that  one 
of  the  saburban  additions  to  that  city  corners  on  this  tract  and  that 
there  is  on  this  addition  a  number  of  valuable  residences. 

It  is  shown  that  the  King  Lode  was  located  in  May,  1888;  that  in 
August,  1890,  it  was  relocated  "for  the  purpose  of  more  accurately 
defining  the  boundaries  of  the  ground  claimed."  The  ground  claimed  is 
approximately  the  same  as  that  included  in  an  old  location  known  as 
the  "  Knights  of  Labor"  lode,  made  in  1886,  and  upon  which  there  had 
been  some  work  done. 

There  is  practically  no  dispute  as  to  the  improvements.  They  consist 
of  three  shafts,  and  a  cabin  in  which  the  claimant  and  his  family  re- 
side. Shaft  No.  1,  the  discovery  shaft,  is  five  by  five  ffc.  thirty-three  ft. 
deep,  timbered 5  shaft  No.  2  is  twenty-three  ft.  deep,  four  by  four  tim- 
bered, and  No.  3,  is  thirty-five  ft.  deep,  four  by  four  timbered,  which, 
however,  contains  water  and  is  used  as  a  well.  These  improvements 
are  variously  estimated  at  from  $750  to  $1300.  Dobler  claims  that  he 
made  a  discovery  of  mineral  before  he  made  his  location;  that  shafts  1 
and  2  are  sunk  on  a  vein  bearing  gold,  silver  and  copper.  He  says  the 
laixd  has  no  value  for  agricultural  purposes,  it  being  broken  and  rolling 
and  part  of  it  in  the  foothills.  On  cross-examination  he  says  that  the 
vein  dips  south  and  its  trend  is  east  and  west;  that  he  had  assays 
made  showing  from  $1,  to  $4.38  cents  per  ton.  When  asked  if  he  had 
not  stated  within  the  last  three  days  that  the  best  assays  he  could  get 
were  about  one  dollar,  he  refused  to  answer  the  question.  He  has 
never  shipped  any  ore;  has  two  or  three  tons  on  the  dump;  that  he 
has  one  solid  wall  of  granite  and  a  line  hanging  wall,  but  it  is  soft.  He 
does  not  think  miners'  wages  can  be  earned  by  removing  the  ore; 
that  it  will  not  pay  expenses  for  working;  has  been  engaged  in  devel- 
oping it  for  throe  years. 

The  five  witnesses  for  the  mineral  claimant  substantially  corroborate 
his  testimony.  I  do  not  consider  it  necessary  to  quote  them  at  any 
length.  Suffice  it  to  say  that  they  all  agree  that  in  its  present  condi- 
tion it  will  not  pay  to  work;  that  they  consider  it  a  good  prospect  and 
on  further  development  will  be  of  value  for  its  mineral.  During  the 
progress  of  the  trial  Dobler  had  an  assay  made  which  sho  j  gold  and 
silver  of  the  value  of  $13.92  per  ton. 

It  seems  to  me  that  the  testimony  on  behalf  of  the  mineral  claimant 
is  insufficient  to  establish  the  mineral  character  of  the  land.  He  has 
shown  that  for  several  years  the  land  had  been  worked  with  the  view 
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of  developing  mineral,  yet  as  a  matter  of  fact,  there  has  been  no  pro- 
duction whatever,  and  the  only  indication  of  mineral  is  the  result  of 
two  assays.  I  take  it  that  it  is  a  matter  of  common  knowledge  that  an 
ordinary  assay  certificate  does  not  establish  the  value  of  a  vein  of 
mineral.  The  most  that  can  be  said  for  it  is  that  it  indicates  the  pres- 
ence of  mineral  in  the  particular  piece  of  matter  under  treatment,  and 
it  is  not  any  evidence  of  the  value  of  the  vein  as  an  entirety.  The  rule 
has  been  often  announced  by  the  court  and  the  Department  that  it 
must  be  shown  by  the  mineral  claimant  as  a  present  fact  that  the  land 
is  mineral  in  character  and  more  valuable  for  mining  than  agricultural 
purposes.  (Cutting  v.  Reininghaus  et  al.j  7  L.  D.,  265  j  Davis  v.  Weib- 
bold,  139  U.  S.,  507).  It  seems  to  me  that  I)obler  has  failed  to  make 
this  showing.  The  evidence  shows  that  the  land  is  within  four  miles 
of  a  smelter,  and  it  would  seem  that  if  there  were  any  ore,  the  condi- 
tions were  favorable  for  actually  demonstrating  that  fact. 

Aside  from  this,  however,  an  equal  number  of  witnesses  for  the  de- 
fendants, entitled  to  the  same  credibility,  testify  that  the  land  is  good 
for  grazing  purposes,  and  has  no  present  value  for  mineral.  They  admit 
that  there  is  mineralized  matter  in  the  shafts  in  pockets,  but  deny  that 
there  is  any  vein  or  defined  walls.  They  say  there  are  no  evidences  of 
gold  or  silver  and  whatever  mineral  there  is,  is  iron  in  small  quantities. 

Remembering  that  the  burden  of  proof  is  on  the  mineral  claimant, 
the  land  having  been  returned  as  agricultural,  I  think  it  must  be  decided 
that  he  has  failed  to  establish  its  mineral  character. 

The  testimony  having  been  taken  before  the  register  and  receiver, 
who  had  an  opportunity  to  see  and  hear  the  witnesses  and  to  observe 
their  demeanor  on  the  stand,  could  judge  of  their  credibility  and  decide 
who  are  most  worthy  of  credit.  Their  joint  opinion  under  such  cir- 
cumstances is  entitled  to  special  consideration,  and  on  questions  of  fact 
will  not  be  disturbed  unless  clearly  wrong.  (U.  S.  v.  Montgomery,  11 
L.  D.  484;  Searle  Placer  (id.,  441). 

Tour  judgment  is  therefore  reversed. 


PRIVATE  CLAIM-SURVEY— CONTRACT. 

EANcno  AusAYMUS  Y  San  Felipe.* 

Tbe  surrey  of  a  private  claim  having  been  duly  made  according  to  law,  and  so 
decided  by  the  proper  officers  of  the  Department^  their  authority  in  that  respect 
is  thereby  exhausted,  and  they  can  not  rightfuHy  order  another  survey  of  said 
claim. 

The  Conamissioner  of  the  General  Land  Office  has  the  authority  to  locate  on  the 
ground  the  boundary  lino  of  a  patcntrd  private  claim,  if  such  action  is  practi- 
cable and  necessary  in  order  to  close  the  surveys  of  the  public  lands,  and  to  use 
for  that  purpose  so  much  of  the  appropriation  for  the  survey  of  the  public 
lands  as  may  be  required. 


•Kot  reported  in  Vol.  xvi. 
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A  contract  by  which  an  officer  of  the  government  is  to  receive  pay  from  private  par- 
ties for  doing  public  work,  in  the  result  of  which  they  are  interested,  shoald 
not  be  approved. 

Secretary  Smith  to  the  Commissioner  of  the  Qeneral  Land  Office^  June  29j 

1893. 

The  Eancho  Ausaymus  y  San  Felipe,  a  Mexican  private  land  grant, 
situated  in  California,  was  surveyed  by  deputy  Washington  in  April,  1858, 
and  patented  September  18, 1858.  The  public  surveys  were  not  then 
closed  on  the  east  line  of  the  grant.  Subsequently  your  office  directed 
this  to  be  done,  and  a  contract  was  made  with  a  deputy  ^<  to  mark  and 
establish  all  lines  necessary  for  a  resurvey  of  the  east  boundary  of  the 
rancho  and  the  closing  of  the  public  surveys  thereon.''  At  this  time  it 
was  contended  by  the  grant  owners  that  said  east  line  was  located  too 
far  to  the  west;  this  claim  was  resisted  by  certain  settlers  on  the  adjoin- 
ing public  lands.  These  contending  parties  agreed  ui>on  a  compro- 
mise line,  but  your  office  declined  to  approve  thereof;  and,  ou  appeal 
tbis  Department  affirmed  your  decision  in  the  premises  and  held  that 
we  were  without  authority  to  change  a  survey  which  has  been  carried 
into  patent  (14  L.  D.,  557). 

By  your  letter  of  January  12, 1893, 1  am  informed  that,  upon  investi- 
gation, it  has  been  ascertained  from  the  records  of  your  office,  the  pat- 
ented east  line  was  only  established  by  computations  based  upontrian- 
gulations,  and  that  there  is  nothing  to  determine  the  boundary  except 
the  northeast  and  southeast  corners  of  the  grant,  as  established  by 
deputy  Washington  and  carried  into  patent,  and  it  will  be  impossible 
to  close  the  public  surveys  upon  the  grant  unless  said  eastern  line  is 
actually  run  in  the  field  and  first  properly  established;  that  whilst  the 
closing  of  the  public  surveys  would  be  paid  for  out  of  the  regular  appro- 
priation for  the  survey  of  the  public  lands,  there  is  no  appropriation  for 
the  survey  of  private  land  claims  in  California,  and  consequently  no 
money  at  your  disposal  to  pay  for  surveying  said  east  line  of  the  grant. 
It  is  further  stated  that  the  grant  owners  paid  for  the  survey  of  the 
grant  before  they  received  the  patent,  as  required  by  law,  but  are  will- 
ing again  to  pay  for  the  running  and  establiwshing  of  the  east  line,  if  the 
same  may  be  lawfully  done,  and  your  letter  is  for  the  purpose  of  obtain- 
ing the  Jidvice  of  this  Department  as  to  whether  it  would  be  lawful  for 
the  surveyor  General  of  California  to  contract  with  some  competent 
deputy  with  the  approval  of  your  office,  for  the  proper  establishment  of 
said  boundary  line,  and  the  closing  of  the  public  survey  thereon,  the 
cost  of  the  latter  to  be  (Chargeable  to  the  survey  of  public  lands,  and  the 
cost  of  the  former  (the  grant  boundary) "  to  be  paid  by  the  grant  owners 
as  may  be  stipulated  between  them  and  the  said  deputy.'' 

The  (lascriptive  notes  showing  the  corners  and  distances  of  the  sur- 
vey, and  which  are  copied  into  the  patent,  would  rather  indicate  thai 
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the  eastern  Hue  was  run  in  the  field.    For  after  eHtablishiug  the  N£. 
comer,  the  notes  say — 

Thence  south  seven  degrees  fifty  seyen  minutes  west,  three  hundred  and  eighty- 
nine  chains  over  very  rough  and  mountainous  country  to  a  post  marked  F  No.  2  in 
a  mound  with  trench  and  pits.    Station  and  southeast  corner  of  this  Kancho. 

An  examination  of  the  field  notes  of  the  survey,  however,  support 
your  statement  that  said  line  was  ** only  established  by  computations 
based  upon  triaugulations,"  except  the  distance  of  twenty-three  chaius, 
which  was  measured  upon  the  ground.  The  surveyor  states  that  the 
ground  wiis  so  rough  and  broken  as  to  render  chaining  impracticable. 
The  same  notes  show  that  the  greater  part  of  the  northern  boundary 
of  the  grant  was  surveyed  in  the  same  manner  and  for  the  same  reason. 
The  survey  thus  made  was  approved  by  the  surveyor  general,  with  the 
field  notes  before  him,  and  afterwards,  by  your  office. 

The  survey  of  the  grant  must  therefore  be  assumed  to  have  been 
properly  ma<le,  as  the  surveyor  says  it  was  ^*  impracticable'' to  make 
it  otherwise.  The  survey  having  been  properly  made,  the  government 
has  acquitted  itself  of  all  obligations  in  that  behalf  to  the  grant 
owners,  and  they  can  have  no  claim,  either  legal  or  equitable,  upon  it^ 
because  the  work  paid  for  was  not  done,  or  was  improperly  done.  It 
is  apparent  from  this  that  any  contract  now  made  by  the  United  States 
for  the  survey  of  the  line  of  said  grant,  as  a  grant,  would  be  in  viola- 
tion of  the  prohibition  contained  in  section  3732,  Eevised  Statutes, 
which  provides  that — 

No  contract,  or  purchase,  on  hehalf  of  the  United  States,  shall  he  made,  unless 
the  same  is  authorized  hy  law,  or  is  under  an  appropriation  adequate  to  its  fulfiU- 
ment,  etc. 

The  survey  having  been  duly  made  according  to  law,  and  so  decided 
by  the  proper  officers  of  the  Land  Department  in  the  most  solemn 
manner,  their  authority  in  that  respect  is  exhausted,  and  they  can  not 
rightfully  order  another  survey  of  said  rancho.  Any  contract  for  that 
purpose  would  be  beyond  and  unauthorized  by  law,  and  ought  not  to 
be  approved  by  you,  even  though  the  above  cited  section  of  the  Re- 
vised Statutes  had  never  been  enacted. 

Were  the  United  States  under  any  obligation  to  the  grant  owners  to 
survey  or  resurvey  said  east  line,  I  could  not  approve  of  the  proposed 
arrangement  by  which  it  is  to  be  permitted  that  an  officer  of  the  govern- 
ment shall  receive  pay  from  private  parties  for  doing  public  work,  in 
the  result  of  which  they  are  interested.  Such  an  agreement  does  not 
commend  itself  to  me  as  in  the  line  of  good  administration,  to  say  the 
least  of  it. 

It  seems  to  me  there  ought  to  be  no  question  as  to  your  authority  to 
locate,  ui)on  the  ground,  this  line  of  the  grant,  if  it  be  practicable  to  do 
so,  and  it  is  necessary  in  order  to  properly  complete  and  close  the  sur- 
veys of  the  public  lands;  and  to  use  for  that  purpose  so  much  of  the 
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appropriation  for  the  survey  of  tUe  public  lands  as  may  be  necessary 
for  the  purpose. 

"  From  the  earliest  days  matters  appertaining  to  the  survey  of  public 
or  private  lands  have  devolved  upon  the  Commissioner  of  the  General 
Land  Office,  under  the  supervision  of  the  Secretary  of  the  Interior," 
said  the  late  Justice  Lamar,  delivering  the  opinion  of  the  supreme  court 
in  Cragin  v.  PoweU  (128  U.  S.,  691,  697).  And  section  453,  Eevised 
Statutes,  requires  that  officer  to  ^'perform  •  .  •  .  all  executive  duties 
appertaining  to  the  surveying  ....  of  the  public  lands."  The  rule 
is  too  well  settled  to  be  controverted,  or  to  need  citations  to  sustain  it-, 
that  an  authority  conferred  upon  a  public  officer  is  construed  to  include 
all  the  necessary  and  usual  means  of  executing  it  with  effect.  Encyclo- 
pedia of  Law,  Vol.  19,  457.  Such  additional  powers  as  are  necessary 
for  the  due  and  efficient  exercise  of  the  powers  granted  are  to  be  implied 
from  the  statute  granting  the  express  powers  or  imposing  the  particu- 
lar duty.    Throop  on  Public  Officers,  p.  515. 

Under  the  law  you  are  charged  with  the  duty  of  having  the  public 
lands  properly  surveyed.  In  the  present  instance  the  survey  cannot  be 
properly  made  and  closed,  as  undoubtedly  it  should  be,  without  con- 
necting it  with  the  east  boundary  of  the  grant.  To  do  this,  that 
boundary  must  be  found. ,  Can  there  be  any  doubt  about  your  duty  and 
authority  to  find  or  establish  that  line,  if  it  be  practicable?  I  think 
not.  And,  this  work  being  done  for  the  purpose  of  surveying  the  pub- 
lic lands  which  cannot  otherwise  be  properly  surveyed,  I  am  clear  in 
my  opinion  that  the  expense  thereof  will  be  properly  payable  out  of  th.e 
appropriation  for  the  survey  ©f  the  public  lands,  and  I  so  direct. 

In  giving  instructions  for  this  survey,  you  will  be  careful  to  make  it 
plain  that  no  other  line  can  be  recognized  or  established  than  the  line 
as  described  in  the  grant  patent. 


PRACTICE-KEKBVIEW-CERTIOIlAItt-PROTKST, 
HOPELT  ET  AX..  V.  MoKeILL  ET  AL. 

A  motion  for  the  reyiew  of  a  decision  refasing  a  writ  of  certiorari  Bhonld  hot  be  con- 
Bidered  as  such,  but  treated  as  a  petition  for  the  exercise  of  the  sapervisory 
authority  of  the  Secretary ;  and  a  motion  for  the  re-review  of  said  decision  should 
also  he  regarded  as  such  a  petition. 

A  protest  may  be  dismissed  if  not  corroborated,  but  such  action  should  not  prevent 
the  consideration  of  a  second  protest,  properly  corroborated,  by  the  same  party, 
even  though  the  charges  thereiu  are  the  same  as  those  contained  in  the  first. 

Acting  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

July  15  y  1893. 

With  letter  of  December  7,  1892,  there  was  transmitted  to  the  De- 
partment  a  paper  entitled  '^  Petition  to  the  Honorable  Secretary  of  the 
Interior  for  the  exercise  of  his  supervisory  powers,'^  filed  in  behalf  of 
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Hopely,  et  aZ.,  in  the  case  of  Alfred  L.  Hopely,  et  ah  t?.  John  Mcl^eill,  et 
dl.j  involving  mineral  entry  Ko.  131,  Centre  Lode,  Colorado  Springs,. 
Colorado. 

The  attorneys  for  McNeill,  e^af.  have  filed  an  answer  to  this  petition. 

It  seenis  necessary  to  recite  at  some  length  the  history  of  this  case, 
as  set  forth  in  the  papei*s  now  before  me. 

The  entry  in  question  was  made  September  6, 1887,  and  in  December 
following,  Hughes  and  Patterson,  as  owners  of  the  ^^Best"  lode  claim, 
filed  a  protest  against  said  entry,  which  protest  was,  on  April  28, 1890, 
dismissed  by  your  office,  it  being  said: 

These  allegations  being  entirely  uncorroborated,  are  not  safficient  to  overcome  the 
evidence  filed  by  the  claimants  in  said  case. 

As  no  adverse  claim  was  filed  during  the  period  of  publication,  and  as  the  pro- 
ceedings  in  said  M.  E.  131  appear  to  have  been  regular,  as  required  by  Sec.  2825,  Rev. 
Stat.,  said  protest  is  hereby  dismissed,  and  you  will  so  notify  said  protestants. 

On  April  14, 1892,  Alfred  L.  Hopely,  et  al,  as  owners  of  the  "  Besf^ 
lode,  filed  a  protest  against  said  entry,  which  was  dismissed  by  your 
office,  by  decision  of  May  2  following,  it  being  said: 

Protestants  allege  a  prior  right  to  a  part  of  the  ground  covered  by  the  Center 
claim,  calling  it  the  Hest  Lode  claim,  this  being  substantially  the  same  protest  as 
that  filed  on  December  18,  1888,  by  William  Petterson  and  E.  A.  Hughes,  for  them- 
selves and  co-claimants  A.  K.  Hopely,  Chas.  A.  Marshall  and  Mrs.  N.  J.  Ross,  which 
was  dismissed  by  office  letter  of  April  28,  1890,  as  insufficient  to  warrant  an  investi- 
gation by  this  office,  and  for  the  further  reason  that  the  allegation  contained  therein, 
if  tme,  should  have  been  made  the  basis  of  an  adverse  claim. 

No  new  feature  being  presented  in  the  protest  under  consideration,  the  same  is 
accordingly  dismissed,  and  the  right  to  appeal  denied. 

A  motion  for  review  of  this  decision  was  denied  on  May  28,  1802. 
On  June  1, 1892,  said  Hopely,  et  al.  tiled  an  application  for  a  writ  of 
certiorari,  and  on  August  3,  filed  an  amendment  to  said  application. 
On  August  18,  this  Department  denied  the  petition  for  the  reason 
that  no  copy  of  either  protest  was  presented,  and  that  the  petitioners 
had  not  made  such  a,  prima  facie  showing  as  to  raise  a  reasonable  pre- 
sumption of  error  or  oversight  on  the  part  of  your  office,  or  to  convince 
the  Department  that  its  intervention  is  requisite  for  the  prevention  of 
injustice.  On  September  3, 1892,  a  motion  for  review  of  this  decision 
was  filed,  urging  that  inasmuch  as  no  mention  was  made  of  the  amended 
petition,  and  copies  of  papers  accompanying  the  same,  it  was  evident  that 
the  said  papers  were  not  before  the  Department  when  the  decision  com- 
plained of  was  made.  This  motion  was  denied  by  decision  of  Novem- 
ber 19, 1892,  from  which  decision  I  quote  the  following: 

No  copy  of  the  protest  of  December  18,  1888,  is  transmitted  with  the  papers,  so 
that  this  Department  cannot  determine  whether  the  present  protest  is  suhstantially 
the  same  as  that  or  not,  firom  an  inspection  of  the  papers. 

The  rale  is,  that  the  applicant  for  a  certiorari  must  invariahly  make  a  prima  facie 
showingof  matter  for  supervision  aud  requiring  Departmental  intervention.  Wil- 
liam Fuller,  (2L.  D.,  215). 

Your  decision,  that  the  two  proteHts  are  ''sul>stantia11y  the  same",  must  stand  as  a 
proper  a^indication  of  that  question;  in  the  ahsence  of  any  showing  to  the  contrary* 
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The  petition  now  under  consideration  inyokes  the  exercise  of  the 
supervisory  powers  of  the  Secretary  of  the  Interior,  and  as  grounds 
therefor  alleges  errors  in  the  previous  decisions  as  follows: 

First.  In  holding  that  the  absence  of  a  copy  of  the  protest  of  December  6,  1S88, 
made  it  impossible  for  you  to  determine,  from  an  inspection  of  the  papers  thftt  were 
furnished,  whether  or  not  the  two  protests  are  substantially  the  same. 

Second.  In  not  holding  that  the  copy  of  Commissioner's  decision  of  April  28^ 
1890,  dismissing  the  protest  of  December  6,  1^,  on  the  technical  ground  that  said 
protest  was  entirely  uncorroborated  (a  copy  of  which  we  furnished  with  our  original 
application),  constituted  a  sufficient  showing,  in  support  of  our  said  applicationBy 
of  the  character  of  said  original  protest. 

Third.  In  not  finding  that  the  Gommissioner'B  decision  of  April  28,  1890,  (a 
copy  of  which  was  before  you)  holding  that  said  protest  of  December  6,  1888,  waa 
'^ entirely  uncorroborated'',  and  fatally  defective  for  that  reason,  constituted  a  fact 
appearing  in  the  record,  and  uncontradicted,  of  which  you  were  bound  to  take 
notice. 

Fourth.  In  not  holding  that  said  protest  of  December  6, 1888,  which  is  shown, 
by  Commissioner's  decision  of  April  28,  1890,  to  have  been  ''entirely  uncorrobo- 
rated", could  not  be  identical  with  the  duly  corroborated  protest  of  April  14,  18d2, 
(a  copy  of  which  was  before  you). 

Fifth.  In  not  holding  that  the  paper  filed  December  6,  1888,  purporting  to  be  a 
protest,  but  '^  entirely  uncorroborated",  and  for  that  reason  rejected  by  the  Com- 
missioner, teas  in  fact  not  a  protest,  and  not  entitled  to  consideration  on  its  merits, 
under  the  Kules  of  Practice. 

Sixth  In  not  holding  that,  inasmuch  as  said  protest  of  December  6, 1888,  was 
fatally  defective  in  form,  such  defect  never  having  been  cured,  said  protest  was 
rightfully  rejected  and  is  not  now  entitled  to  consideration  as  affecting  the  rights 
of  the  present  protestants. 

It  was  error  to  consider  the  paper  filed  as  a  motion  for  review  as  such, 
as  it  should  have  been  treated  as  a  petition  for  the  exercise  of  the 
supervisory  power  of  the  Secretary,  Oscar  T.  Roberts,  (8  L.  D.,  423). 
So  this  paper  now  presented  will  not  be  entertained  as  a  rAotion  for 
re-review,  but  will  be  considered  as  a  petition  invoking  the  supervisory 
powers  of  the  Secretary.  It  was  not  error  in  your  office  to  dismiss  the 
first  protest  on  the  ground  stated,  that  is,  that  it  was  uncorroborated, 
aud  that  decision  was  acquiesced  in  by  the  protestants.  This  action 
could  not  prevent  the  filing  of  a  second  protest  in  proper  form,  and  it 
was  error  in  your  office  to  dismiss  the  second  protest,  it  being  in  proper 
form,  because  it  made  the  same  charges  as  did  the  first.  When  the 
matter  was  presented  to  this  Dei>aitment  on  petition  for  certiorari,  that 
mistake  of  your  office  should  have  been  corrected,  but  at  the  time  of 
its  consideration,  no  copy  of  the  second  protest  was  among  the  pajiers, 
and  hence  it  was  impossible  to  determine  whether  that  protest  was  suffi- 
cient. Under  these  circumstances,  nothing  could  be  done,  other  than 
what  was,  that  is,  the  dismissal  of  the  petition.  It  was  afterwards 
shown,  however,  that  a  copy  of  said  second  protest  had  been  filed 
before  that  departmental  decision  was  rendered,  but  for  some  reason, 
had  not  then  reached  its  proper  place  among  the  papers  of  the  case. 
When  the  motion  for  review  of  that  decision  was  filed,  the  facts  were 
all  presented  to  the  Department.    It  was  shown  that  the  first  protest 
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¥aa  dismissed,  rot  upon  its  merits,  but  because  it  was  not  corroborated, 
that  is,  that  it  never  became  entitled  to  be  considered  on  its  merits, 
and  that  tbe  second  was  dismissed  because  tlie  charges  contained  in  it 
were  tbe  same  as  those  in  the  first.  Under  these  circumstances,  it 
made  no  difference  whether  the  charges  in  the  two  protests  were  sub- 
stantially the  same,  because  the  sufficiency  of  the  charges  in  the  first 
had  never  been  passed  upon.  The  error  that  your  office  had  fallen  into, 
of  dismissing  the  second  protest  because  its  charges  were  the  same  as 
those  of  tbe  first,  when  the  sufficiency  of  those  charges  had  never  been 
eonsidered,  was  plainly  presented  by  the  papers  then  before  the  De- 
partment, and  hence  it  was  a  mistake  to  deny  that  motion  on  the 
ground  that  such  action  was  taken,  namely  that  it  was  impossible  to 
determine  whether  the  charges  were  the  same.  The  mistake  made  in 
your  office  should  have  been  pointed  out,  and  the  merits  of  the  petition 
for  certiorari  considered.  Because  of  the  mistakes  herein  pointed  out, 
the  decisions  of  this  department  heretofore  rendered  are  hereby  set 
aside,  and  the  case  will  be  considered  as  if  those  decisions  had  not  been 
made. 

This  x>etition  and  exhibits  show  that  the  reason  given  for  refiisingto 
consider  the  second  protest,  was  not  a  sound  one,  and  that  the  suffi- 
ciency of  the  charges  made,  to  justify  a  hearing,  should  have  been  con- 
sidered by  your  office.  The  fact  that  no  adverse  claim  was  filed  is 
mentioned  by  your  office,  although  not  made  a  special  ground  for 
refusing  to  entertain  the  protect,  nor  would  that  fact  be  conclusive 
against  the  protest,  since  it  charges  failure  to  do  the  amount  of  work 
required  and  other  failures  to  comply  with  the  law  that  might  furnish 
sufficient  grounds  for  further  investigation.  Whether  a  hearing  should 
be  had  cannot  be  determined  without  an  ii^spection  of  the  record  in  the 
case  in  connection  with  the  protest.  In  view  of  the  apparent  mistake 
in  your  decision,  and  the  gravity  of  the  charges  made,  I  am  of  the 
opinion  that  the  matter  should  be  considered  in  this  Department,  and 
will  therefore  grant  the  petition  for  certiorari. 

Toa  will  therefore  transmit  the  record  in  said  case,  and  give  the 
parties  notice  of  this  decision. 


PRACnCB— BKVIKW— CERTIOIIART— MTNINO  CLAIM— DISCOVERT. 

Waterloo  Mining  Co.  v.  Dob. 

k  motion  for  the  review  of  a  departiucutal  decision  deuying  a  writ  of  certiorari, 

ahoald  not  be  regarded  as  such,  but  may  be  treated  as  a  petition  invoking  the 

snpervisoiy  authority  of  the  Depnrtment. 
In  the  exercise  of  its  supervisory  authority  an  application  for  a  writ  of  certiorari 

may  be  allowed  by  the  Department^  even  though  the  applicant  is  not  entitled  to 

be  heard  on  appeal. 
The  *' discovery  "  of  mineral  within  the  limits  of  a  lode  claim  is  a  statutory  pre- 

xeqnisite  to  the  location  thereof. 
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A  properly  corroborated  protest  against  a  lode  claim  specifically  allegiog  non-dis- 
covery, warrants  a  hearing  althongh  the  report  of  the  deputy  mineral  surveyor 
accompanying  the  claimant's  application  for  patent  may  show  the  existence  of 
ore  in  ''streaks  and  kidneys "  in  various  parts  of  the  claim. 

Acting  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

July  15j  1S93. 

This  is  a  motion  by  the  Waterloo  Mining  Company  for  a  review  of 
the  departmental  decision,  dated  iN'ovember  16, 1891,  in  the  case  of  said 
company  v.  John  S.  Doe,  involving  the  Oriental  Ko.  2,  lode  claim,  Los 
Angeles,  California. 

On  December  22,1887,  Doe  made  mineral  entry  based  upon  an 
amended  location  for  said  claim. 

On  May  17,  1889,  a  i)rotest,  and  on  December  5,  1890,  an  additional 
protest  was  filed  against  this  entry  by  the  company  named. 

By  decision  dated  May  26, 1891,  you  refused  to  order  a  hearing  and 
dismissed  said  protest  and  July  1, 1891,  declined  to  forward  the  appeal 
filed  by  said  company  from  such  action.  Thereupon  the  company 
applied  for  certiorari.  This  application  was  denied  by  the  decision 
complained  of  in  the  pending  motion.  While,  therefore,  said  motion 
can  not  be  considered  as  such,  it  can,  for  reasons  that  will  hereafter 
appear  be  treated  as  a  petition  invoking  the  supervisory  authority'  of 
the  Department.    Oscar  T.  Roberta  (8  L.  D.,  423). 

The  protestant  is  the  owner  of  the  Silver  King  quartz  mine  (mineral 
entry  No.  59,  by  Charles  F.  Bradley  et  aL,  July  20,  1887)  for  wliich 
patent  was  issued  January  10,  1891,  and  which  it  ai^pears  is  contigu- 
ous but  not  in  surface  conflict  with  the  Oriental  No.  2,  the  claim  here 
in  question. 

In  its  apjJication  for  certiorari  the  protestant  alleged  that  the  vein 
ui)on  its  Silver  King  claim  "passes  outside  of  the  vertical  side  lines 
of  the  surface  location  of  the  Silver  King  but  within  the  vertical  plane 
of  the  end  lin(*s  thereof,''  and  that  it  accordingly  has  an  interest  in 
mineral  under  the  surface  of  the  Oriental  No.  2. 

The  Department  lield  that  if  this  be  so,  a  patent  for  the  Oriental  No. 
2,  could  not  affect  the  protestant  as  its  rights  were  protected  by  law, 
(See.  2322  E.  S.,);  that  having  failed  to  assert  an  adverse  claim  within 
the  statutory  period  '*  it  must  be  assumed  that  the  defendant  is  entitled 
to  a  patent,"  and  that  the  protestant  could  not  be  heard  unless  "  it  can 
be  sliown  that  the  defendant  has  failed  to  comply  with  the  law.'' 

It  appears  that  the  i)rotestant  assailed  the  validity  of  the  Oriental 
No.  2,  location  on  the  ground  that  no  vein  or  lode  had  been  discovered 
''  within  the  limits  of  the  claim  thus  located  prior  to  the  location 
thereof; "  that  it  filed  in  support  of  the  charge  so  laid  in  its  protest, 
several  affidavits,  including  that  of  the  original  h>cator,  and  that  it 
was  also  sliown  by  said  affidavits  that  "  no  such  vein  or  lode  exists 
except  as  a  future  development  of  the  Silver  King  vein  may  demon- 
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strate  that  such  latter  vein  upon  its  dip  crosses  underneath  tke  surface 
ground  of  the  Oriental  No.  2,  claim." 

In  your  said  letter  of  May  26, 1890,  dismissiDg  the  protest,  you  admit- 
ted that  ^<  it  does  not  appear  that  a  vein  or  lode  had  been  discovered  prior 
to  the  location  of  the  claim,"  but  found  the  allegation  unimportant 
because  the  deputy  mineral  surveyor  had  in  bis  report  accompany iug 
the  field  notes  and  filed  with  the  application  for  patent,  said  <^  The 
Oriental  ]!7o.  2,  quartz  mine  is  silver  bearing  in  porphyry  bedrock.  I 
believe  no  regular  ledge  has  been  discovered  but  ore  is  found  in  streaks 
and  kidneys  in  various  parts  of  the  claim."  You  held  that  by  this 
report  the  claim  was  shown  in  the  absence  of  an  adverse  claim  to  be 
properly  subject  to  sale  as  a  lode  claim.  In  support  of  this  conclusion 
you  cite  Commissioner  Drummond's  letter  of  July  15, 1873,  to  surveyors 
general  and  registers  and  receivers  (Gopp's  Mineral  Lands,  62),  to  the 
effect  that  the  statute,  act  of  May  10, 1872  (16  Stat.,  217),  did  not  use 
the  terms  vein,  deposit,  etc.,  in  their  strict  geological  signification,  that 
the  plain  object  of  the  law  being  to  dispose  of  mineral  lands  for  a 
money  value  ^^  whatever  form  of  deposit  can  be  embraced  in  the  gen- 
eral phrase  ^  vein  or  lode  of  quartz  or  other  rock  in  place '  must  be  sold 
at  the  rate  of  five  dollars  per  acre." 

Concerning  the  defendant's  compliance  with  the  law,  it  was  said  in 
the  decision  complained  of: 

Hie  protestaat  hM  mmde  its  objection  before  you,  sad  has  been  heard,  bat  has  not 
shown  such  faUnie  on  tiie  part  of  the  defendant  as  amounts  to  a  non-compliance 
with  the  terms  of  the  statute.  Such  non-oomplianoe  was  the  only  question  upon 
which  it  had  a  right  to  be  heard  as  a  *'  third  party/'  and  having  failed  in  that  hear- 
ing to  make  good  its  objections,  and  not  being  a  party  in  interest,  it  was  not  entitled 
to  pursue  the  matter  further  by  an  appeaL 

The  pending  motion  is  based  upon  the  following  allegations  of  error: 

First. — ^In  assuming  applicant's  right  to  patent  because  of  protestant's  failure  to 
file  adverse  claim  thereto,  as  provided  by  law,  during  the  period  of  applicant's  pub- 
Ueation  of  notice  of  his  application  for  x>ateni. 

Second. — In  assuming  that  protestant  can  not  be  heard  ''  unless  it  can  be  shown 
that  the  applicant  has  failed  to  c<Hnply  with  the  law,"  whereas,  the  ground  of  said 
protest,  as  defeating  applicant's  right  was  and  is  the  fiiUure  of  said  applioant  and 
his  predecessors  in  interest  to  comply  with  the  plain  and  positive  requirements  of 
the  mining  law. 

Third. — ^In  ruling  that  protestant  has  failed  to  show  non-complianee  by  the  appli- 
cant for  patent  '*  with  the  terms  of  the  statute,'*  and  in  assuming  that "  hearing  has 
been  had  on  the  subject  matter  of  said  protest "  whereas,  such  hearing  has  not  been 
had  in  fact. 

Section  2325,  B.  S.,  provides  when  no  adverse  claim  is  filed  within 
the  prescribed  period,  no  objection  from  third  parties  shall  be  heard, 
*'  except  it  be  shown  that  the  applicant  has  failed  to  comply  with  the 
terms  of  this  chapter." 

The  entryman.  Doe,  seeks  to  acquire  the  claim  in  question  under  the 
same  section  which  prescribes  the  method  of  obtaining  title  for  ^^  any 
land  claimed  and  located  for  valuable  deposits.'' 
1600— VOL  17- 
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When,  as  in  the  case  at  bar,  patent  is  sought  for  a  lode  claim  snch 
valuable  deposits  are  defined  as  ^<  veins  or  lodes  of  quartz  or  other  rock 
m  place  bearing  gold,  silver,"  .  .  .  etc.,  and  the  "discovery'' 
thereof  within  the  limits  of  the  claim  is  made  a  prerequisite  to  its  loca- 
tion.   Sec.  2320  B.  S. 

When,  therefore,  the  pro^estant  made  its  said  charge  of  non-discov- 
ery it  of  course  charged  a  failure  "  to  comply  with  the  terms  of  this 
chapter."  This  charge  having  been  specifically  made  and  properly  sub- 
stantiated the  protestant  was  entitled  to  an  opportunity  to  prove  it. 
Such  opportunity  has,  however,  been  denied.  You  found  said  charge 
unimportant  because  the  ground  was  shown  by  the  deputy  mineral 
surveyor's  report  to  be  properly  subject  to  mineral  entry.  This  was 
manifest  error,  for  without  discussing  the  merits  of  such  conclusion, 
said  report  was  at  best  simply  a  contradiction  of  prot^stant's  charge. 
The  issue  so  made  up  was  one  of  fact  that  could  not  be  properly  deter- 
mined upon  the  record  before  you,  and  it  was  also  one  which  called  for 
an  order  of  hearing.  It  follows  that  in  findiiig  that  the  protestant  <^  had 
been  heard"  and  had  failed  to  show  a  "  non-compliance  with  the  terms 
of  the  statute"  the  decision  now  complained  of  was  erroneous. 

Said  decision,  however,  proceeds  on  the  theory  that  being  without 
interest  and  not  entitled  to  appeal,  the  protestant  who  has  been  denied 
his  day  in  court,  must  be  refused  the  writ  applied  for.  Waiving  the 
question  of  the  protestant's  right  to  appeal,  I  can  not  agree  in  the  opin- 
ion that  his  application  for  certiorari  should  be  denied. 

In  the  case  of  Petit  v.  Buffalo  Gold  and  Silver  Mining  Co.  (7  L.  D., 
494),  you  refused  to  submit  an  appeal  by  the  protestant  Petit,  from  your 
action  refusing  a  rehearing,  on  the  ground  that  she  stood  solely  in  the 
relation  of  amicus  curiw.  In  considering  Petit's  application  for  certio- 
rari the  Department,  reserving  for  consideration  her  right  to  appeal, 
found  her  allegations  that  the 

claim  as  surveyed,  applied  for,  and  entered does  not  fall  within  the 

limits  of  the claim  as  located  nor  follow  the  coarse  of  the  vein  (to  be 

of)  so  serions  a  character,  asserting  a  failure  to  comply  with  essential  pre-req  nisi  tea 
to  the  obtaining  of  a  patent,  that  a  proper  case  is  presented  tliereby,  if  true,  for  the 
exercise  of  that  Just  supervision  which  the  law  vests  in  the  Secretary  of  the  Inte- 
rior over  all  proceedings  instituted  to  acquire  portions  of  the  public  lands :  a  super- 
vision which  should  be  exercised  whether  the  information  which  puts  it  in  motion 
is  laid  before  the  Secretary  formally  or  otherwise. 

In  the  case  at  bar  the  allegations  stated  are  analogous  to  those  that 
were  made  in  the  case  cited,  and  are  equally  serions.  The  character  of 
the  claim  in  question  has  not  been  properly  ascertained,  although  the 
question  has  been  properly  presented,  and  it  is  the  duty  of  the  Depart- 
ment to  determine  such  question.    Royal  K.  Placer  (13  L.  D.,  86). 

Upon  the  whole  case,  therefore,  I  am  of  the  opinion  that  a  sufficient 
reason  exists  for  an  exercise  of  the  supervisory  authority  of  the  De- 
partment. The  said  departmental  decision  of  IS'ovember  16,  1891,  is 
accordingly  hereby  revoked,  and  you  are  directed  to  certify  the  record 
to  the  Department  for  appropriate  action. 
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OOKFIBMATiOir  -BOXTBIiE  MINIMUM   I4AND8. 

Henby  B.  BOZBMAN  ET  AL. 

A  desert  land  entry  of  doable  minimnm  lands  allowed  at  single  minfmnm,  is  eon- 
flrmM  nnder  the  body  of  section  7,  act  of  March  S,  1891  if  otherwise  within  the 
terms  of  said  statnte. 


Firii  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

OffloSy  July  19y  1893. 

On  the  30th  of  Jane,  1886,  Henry  B.  Bozeman  made  final  proof  and 
payment,  under  the  provisions  of  the  desert  land  act  of  March  3, 1877^ 
(19  Stat,  377)  for  the  NW.  J  of  Sec  8,  T.  17  S.,  B.  22  B.,  M.  D.  M., 
Visalia  land  district,  Oalifornia. 

His  application  for  the  land  was  made  May  30, 1877,  and  his  proof 
showed  thorough  reclamation  the  following  year.  His  entry  was  sus- 
pendfd,  with  many  others,  for  several  years,  so  that  final  receipt  and 
certificate  were  not  issued  until  the  30th  of  June,  1886. 

On  the  22d  of  September,  1892,  you  passed  upon  said  final  proof^ 
and  finding  that  the  land  was  within  the  twenty-mile  limits  of  the 
Southern  Pacific  Bailroad,  you  directed  the  local  officers  to  require 
the  claimant  to  make  an  additional  payment  of  $1.25  per  acre. 

The  case  is  brought  to  the  Department  by  an  appeal  from  your  deci- 
sion, taken  by  Adolph  Levis,  transferee  of  Bozeman,  who  alleges  that 
your  decision  is  contrary  to  law,  m  that  he  is  a  purchaser  of  said  land 
in  good  faith,  for  a  valuable  consideration,  his  purchase  having  been 
made  after  final  entry,  and  prior  to  March  1, 1888,  and  that  no  fraud 
on  his  part  has  been  charged,  or  found  by  a  government  agent  upon  an 
investigation. 

This  brings  the  case  within  the  provisions  of  section  seven  of  the  act 
of  March  3, 1891,  (26  Stat.,  1095)  which  confirms  such  entries,  and 
deprives  your  office  of  any  jurisdiction,  or  of  the  power  to  exercise 
authority  in  the  case. 

In  connection  with  his  appeal,  Levis  makes  oath  that  he  was  notonly 
the  purchaser  of  said  land  for  a  valuable  consideration,  on  the  29th  of 
October,  1886,  but  that  he  is  stUl  the  owner  thereof.  This  is  not  suffi- 
cient proof  to  satisfy  the  requirements  of  the  circular  of  instructions  of 
May  8, 1891,  (12  L.  D.,  450)  but  upon  the  proof  therein  required,  being 
famished  to  your  office  within  ninety  days  after  service  of  notice  of 
this  decision,  upon  the  parties  in  interest,  patent  will  issue  for  theland, 
as  provided  in  said  act  of  March  3, 1891. 
The  decision  appealed  from  is  accordingly  reversed* 
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phactiob-ordeb  for  REHEAHma. 
Patrick  v.  Di^vrosoN. 

A  plea  of  poverty  in  excuse  of  failare  to  present  evidenoe  at  the  hearing  can  not  be 
accepted  as  justifying  an  order  for  a  rehearing. 

First  Assistant  Secretary  Sims  to  the  Oammissianer  of  the  Oeneral  Lami 

Office^  July  20^  1893. 

On  March  2, 1888,  you  directed  the  oancellation  of  O.  W.  DavidBon's 
timber  culture  entry  for  the  BIB.  J  of  Sec.  3,  T.  8 IST.,  E.  42  W.,  Oberlin 
land  district,  Kansas. 

On  April  18, 1888,  Malcolm  Patrick,  the  successfdl  contestant^  was 
allowed  to  make  timber  culture  entry  of  the  tract. 

Davidson  filed  affidavit  setting  forth  that  he  had  never  had  either 
legal  or  actual  notice  of  the  hearing  until  it  had  been  had  and  judgment 
rendered;  that  notice  was  given  by  publication  while  he  was  residing 
in  the  State,  and  the  contestant  knew  his  whereabouts;  and  that  if 
given  a  rehearing  he  could  and  would  prove  by  credible  witnesses  that 
he  had  fully  complied  with  the  law. 

It  being  already  shown  that  jurisdiction  had  not  been  acquired  in 
the  first  instance,  you  ordered  a  rehearing,  to  be  had  on  April  9, 1891. 
At  said  hearing  Davidson  was  present,  but  Patrick  made  default- 
appearing  neither  personally  nor  by  attorney.  The  case  was  dismissed 
for  want  of  prosecution.  Patrick  appealed  from  this  action  to  your 
office,  asking  to  be  allowed  another  hearing.  You  affirmed  the  aotion 
of  the  local  officers,  and  he  now  appeals  to  this  Department. 

The  appellant  sets  forth  his  reasons  for  not  being  present  at  the 
hearing  as  follows: 

Malcolm  Patrick  was  not  able  to  comply  with  the  prescribed  form  for  evidenee; 
not  that  he  was  unable  to  get  it — he  was  able  to  get  it,  bat  was  not  able  to  gioe  11 
It  is  evident  that,  for  him,  the  cost  of  procuring  witnesses  and  presenting  them 
or  their  depositions  would  be  great  at  this  distance.  His  plea  of  financial  disrblUty 
was  a  trne  one,  and  worthy  of  Jost  consideration. 

Inasvniuch  as  it  appears  firom  his  own  statement  that  he  preferred  to 
allow  the  case  to  go  against  him  by  default  rather  than  to  go  to  the 
expense  of  furnishing  witnesses  to  sustain  it,  your  decision  refusing  to 
allow  him  to  put  the  defendant  to  the  expense  of  a  rehearing  was  just 
and  proper,  and  is  hereby  affirmed. 
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TIMBEB  CUT/riTRB  APPLICATION— PBEFSBKNCE  BIGHT. 

William  F.  Pebkins. 

A  saeoeasfiil  timber  onltore  contestant  who  files  a  timber  caltare  application  at  the 
time  of  beginning  of  his  snit,  but  fails  to  exercise  his  preference  right  within 
the  statutory  period,  has  thereafter  no  claim  that  is  protected  from  the  opera- 
tion of  the  subsequent  repeal  of  the  timber  culture  law. 


Firtt  As$i9tant  Seoreiary  Sims  to  the  OommisHoner  of  the  General  Land 

Office^  July  20^  1893. 

William  F.  Perkins  has  appealed  from  your  decision  of  July  28, 1892, 
sustaining  the  action  of  the  local  officers  in  rejecting  bis  application, 
presented  on  April  4, 1892,  to  make  timber-caltore  entry  of  the  SE.  4 
of  Sec- 16,  T.  28  S.,  R.  36  W.,  Garden  City  land  district,  Kansas. 

The  groand  of  rejection  was  that,  prior  to  the  date  of  said  applica- 
tion, the  timber-cnltore  law  had  been  repealed  by  the  act  of  March  3, 
1891  (26  Stat.,  1095). 

The  appeUant  directs  attention  to  the  facts  that  he  had  previously 
contested  the  timber-cnltore  entry  of  one  John  B.  Wells  for  the  same 
tract;  that  when  he  initiated  contest  he  filed  a  timber  coltnre  applica- 
tion; that  upon  the  cancellation  of  Wells'  entry  as  the  result  of  said 
contest  on  October  29, 1890,  he  (Perkins)  was  notified  that  thirty  days 
were  allowed  him  in  which  to  make  entry  of  the  tract;  but  that  he  was 
prevented  from  so  doing  by  his  inability  to  procui^e  the  money  with 
which  to  complete  his  entry. 

Your  decision  states  that  the  records  of  your  office  do  not  show  that 
an  application  was  filed  by  him  at  the  time  of  initiating  the  contest; 
and  holds,  on  the  authority  of  the  circular  of  August  18, 1887,  and  of 
the  departmental  decision  in  the  case  of  Smith  v.  Fitts  (13  L.  D.,  670), 
that  when  the  contestant  failed  to  exercise  his  preference  right  of  entry 
within  thirty  days  from  notice  of  the  cancellation,  his  application  to 
enter  ^^  stood  rejected  without  fhrther  action  on  the  part  of  the  local 
office.'' 

The  appellant  directs  attention  to  the  fact  that  in  the  case  cited,  an 
entry  (by  Mrs.  Fitts)  had  been  allowed,  after  the  expiration  of  thirty 
days  but  before  Smith  had  applied  to  enter,  while  in  the  case  at  bar  no 
adverse  claim  had  attached  to  the  land  before  Perkins  applied  to  enter. 
To  this  it  may  be  answered  that  the  right  acquired  by  the  applica- 
tion filed  at  the  time  of  initiating  contest  was  the  preference  right 
^nted,  for  thirty  days  after  notice  of  cancellation,  by  the  second  sec- 
tion of  the  act  of  May  14, 1880  (21  Stat.,  140).  After  the  expiration  of 
thirty  days  he  no  longer  had  any  right  under  that  act — ^no  preference 
right;  although  it  may  be  acknowledged  that  he  had  the  same  right  as 
any  other  person.  But  no  other  person  would  have  had  the  right  to 
make  timber-culture  entry  of  any  tract  after  March  3, 1891.    Therefore 
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as  Perkins  failed  to  exercise  his  preference  right  within  the  time  allowed 
by  law,  and  as  he  in  common  with  all  other  persons  conld  initiate  no 
other  right  under  the  timber-culture  law  after  its  repeal,  his  applica- 
tion was  properly  rejected. 


OKLAHOMA  L ANBS-SECONB  HOMESTEAD  ENTRT, 

James  W.  Sheabing. 

The  right  to  make  homeBtead  entry  of  Oklahoma  lands,  conferred  by  the  thirteenth 
section  of  the  act  of  March  2, 1889,  upon  persons  who  had  prevloosly  made  home- 
stead entry  and  commuted  the  same,  is  extended  by  section  18,  act  of  May  2, 
1890,  to  lands  acquired  by  cession  from  the  Muscogee  Indians. 

First  Assista/nt  Secretary  Sims  to  the  Oommissioner  of  the  Oeneral  Land 

Office ,  July  20^  1893. 

James  W.  Shearing  has  appealed  from  your  decision  of  August  23, 
1892,  rejecting  his  application  to  make  homestead  entry  of  the  N.  ^  of 
the  NW.  J  and  the  NW.  i  of  the  SE.  J  of  Sec.  21,  T.  8  N.,  B.  3  E.,  Okla- 
homa land  district,  Oklahoma  Territory. 

Your  rejection  was  based  upon  the  ground  that  he  had  previously 
made  a  homestead  entry,  in  the  Wa-Keeney  land  district,  Kansas, 
which  he  had  commuted  to  cash  entry,  and  upon  which  patent  had  issued, 
May  24, 1889. 

He  bases  his  appeal  upon  the  ground  that  the  tract  now  applied  for 
lies  within  that  portion  of  the  Territory  of  Oklahoma,  known  as  the 
"  Pottawattomie  country,"  and  that  within  those  limits  the  right  to 
make  entry  has  been  conferred  upon  persons  who  had  previously  made 
homestead  entry  and  commuted  the  same. 

This  Department  has  held  that  the  right  to  make  homestead  entry 
of  Oklahoma  lands,  conferred  by  the  thirteenth  section  of  the  act  of 
March  2, 1889  (25  Stat.,  1004, 1006),  upon  persons  who  had  previously 
made  homestead  entry  and  commuted  the  same,  is  extended  by  section 
18  of  the  act  of  May  2, 1890  (26  Stat.,  81),  to  lands  acquired  by  cession 
from  the  Muscogee  (or  Creek)  Indians.  (John  Waner,  16  L.  D.,  356.) 
This  ruling  includes  the  lands  here  in  controversy. 

Tour  decision  is  therefore  reversed  ]  and  if  no  other  objection  is  foand| 
Shearing's  application  will  be  allowed. 
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DESERT  LANI>  CONTSST— PREFERENCE  RIGHT* 

William  O.  Bruce. 

A  pTe-«mptoT  who  oonteets  and  secnreB  the  oanoellation  of  a  prior  desert  land  entry, 
in  oonflict  with  his  filing,  and  thereupon  perfects  his  pre-emption  claim,  exhausts 
thereby  his  preferred  right  as  a  successful  contestant. 

Firgt  Asiistant  Secretary  Sims  to  the  Commmioner  of  the  General  Land 

Office,  July  24j  1893. 

On  December  15,  1884,  Ellis  Johnson  made  desert-land  entry  for 
S W.  J  and  the  SW,  J  of  the  NE.  J  of  Sec.  10,  and  the  NW.  J,  and  the 
NB.  J  of  Sec.  15,  T.  32  IT.,  E.  63  W.,  Cheyenne,  Wyoming. 

Some  time  in  the  early  months  of  1885  William  G.  Brace  made  a  pre- 
emption filing  for  the  S.  j;  of  the  NW.  J  and  the  SW.  i  of  the  NE.  J 
and  the  TSW.  i  of  the  SE.  ^  of  Sec.  15,  same  township  and  range,  being 
a  part  of  the  land  embraced  in  the  entry  of  Johnson. 

On  June  16, 1885,  he  initiated  a  contest  against  Johnson's  entry  and 
prosecuted  it  successfully,  so  that  because  of  said  contest  the  entry  was 
cancelled  on  January  4, 1889,  by  departmental  judgment  of  that  date. 
Said  cancellation  was  noted  on  the  records  by  direction  of  your  letter 
of  promulgation  dated  January  25, 1889.  This  left  Bruce's  filing  intact, 
and  on  March  19, 1889,  he  entered  the  tract  included  therein,  and  has 
since  received  a  patent  therefor. 

On  October  13, 1887,  Fred  H.  Eedington  made  a  timber-culture  entry 
for  the  SW.  ^  of  Sec.  15,  same  township  and  range.  It  will  be  noticed 
that  while  this  tract  is  within  the  same  section,  it  in  no  wise  conflicts 
with  either  the  desert-land  entry  of  Johnson  or  the  pre-emption  entry 
of  Brace. 

In  March,  1889,  Bruce  applied  to  make  a  timber-culture  entry  for  the 
N .  i  of  the  NW.  i  and  the  N.  i  of  the  NE.  J,  Sec.  15,  same  township  and 
range,  alleging  that  he  was  entitled  to  a  preference  right  to  make  this 
entry  by  reason  of  his  successful  contest  against  Johnson,  and  request- 
ing that  the  timber-culture  entry  of  Bediiigton  made  in  1887  for  other 
land  in  said  section  be  cancelled,  as  under  the  law  only  one  timber 
culture  entry  of  160  acres  could  exist  on  any  one  section.  His  applica- 
tion was  not  allowed,  and  on  October  27, 1890,  in  rejecting  it  you  held 
substantially  that  Bruce  had  used  all  the  preference  right  allowed  him 
by  making  the  pre-emption  entry  after  the  cancellation  of  Johnson's 
entry. 

He  has  appealed  from  your  judgment,  alleging  that  you  erred  in 
holding  that  his  preference  right  was  exhausted  and  states  that  ^'  as 
thesaid  pre-emption  filing  antedated  the  said  contest  .....  the 
offering  of  final  proof  was  merely  the  perfection  of  a  title  to  the  land 
which  originated  with  my  lirst  act  of  settlement.  Thus  the  land  be- 
hmged  to  me  from  that  time.^ 


120  DECISIONS  BELATIKG  TO  THB  PUBLIC   LAlTDfiL 

Tour  judgment  is  correct.  Bructfs  pre-emption  entry  was  made  as 
a  result  of  his  contest,  and  he  could  not  have  been  allowed  to  make  it 
had  his  contest  proved  unsuccessful,  for  the  entry  of  Johnson  while  on 
the  records  segregated  the  land  from  the  public  domain.  It  was  not 
his  settlement  alone  on  the  tract  that  gave  him  the  right  to  enter  it,  for 
he  could  never  have  acquired  a  title  to  it  bad  it  not  been  for  the  fact 
that  the  entry  covering  it  was  cancelled.  The  result  of  his  enterprise 
and  the  expenditure  of  his  time  and  money  in  contesting  and  proour- 
ing  the  cancellation  of  the  entry  was  that  he  was  allowed  to  make  an 
entry  and  get  title  to  the  land  on  which  he  lived^  and  he  was  entitled 
to  no  further  preference  right. 

There  were  five  hundred  and  twenliy  acres  of  land  in  the  Johnson 
entry,  and  if  Bruce,  having  made  one  entry  of  one  hundred  and  sixty 
acres  under  the  pre  emption  law,  may  now  be  allowed,  notwithstanding 
adverse  claims,  to  take  another  one  hundred  and  sixty  acre  tract  under 
the  timber-culture  law,  why  may  he  not  also  be  allowed  to  enter  an- 
other one  hundred  and  sixty  acre  tract  under  the  homestead  law,  thus 
practically  using  three  preference  rights  as  a  result  of  one  contest.  I 
am  satisfied  that  his  preference  right  was  exhausted  when  he  made  his 
preemption  entry.  This  entry  must  not  be  confounded  with  the  filing, 
and  this  mixing  of  these  terms  has  probably  led  the  applicant  in  this 
case  into  the  error  he  makes  in  contending  that  his  filing  was  made 
before  contest,  and  hence  his  right  thereunder  did  not  depend  on  the 
successful  determination  of  the  contest. 

Your  judgment  is  affirmed. 


STONB  IiAin>~PIiACBB  CliAIM-HOMBSTBAXK 

Flobenoe  D.  Delaney. 

A  placer  location  made  prior  to  the  act  of  August  4, 1892,  of  land  chiefly  Talnable 
for  a  deposit  of  glass  sand  and  bnilding  stone,  is  not  a  legal  appropriation  of  the 
land,  and  a  subsequent  intervening  homestead  entry  of  another  will  defeat  the 
right  of  the  placer  claimant  to  perfect  his  claim  under  said  act. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  July  24y  1893. 

I  have  considered  the  appeal  of  Florence  D.  Delaneyfirom  your  judg- 
ment of  October  19, 1891,  rejecting  his  application  for  a  patent  and  to 
make  mineral  entry  of  the  B.  J  of  the  SW.  J  of  the  SE.  i  of  Sec,  26,  T. 
19  N.,  B.  70  W.,  Ohyenne,  Wyoming. 

He  applied  to  enter  the  tract  as  a  placer  mine,  alleging  that  on  Jan- 
uary 19, 1889,  he  located  the  claim  as  placer  ground,  and  that  it  con- 
tains a  valuable  deposit  of  glass  sand  and  building  stone. 

The  register  and  receiver  rejected  the  daim,  basing  their  r^ection 
on  the  ruling  of  this  Department  in  the  case  of  Oonlin  v.  KeUey  (12  I4 
D.,  1). 
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He  appealed  to  you,  and  on  October  19, 1891,  after  considering  the 
case,  yon  affirmed  their  finding. 

He  then  appealed  to  the  Department,  and  the  case  is  now  here  for 
adjudication. 

Since  said  appeal  was  taken  the  act  of  August  4,  1892,  has  been 
passed  (27  Stat.,  348),  providing  that  land  chiefly  valuable  for  building 
stone  may  be  entered  under  the  placer  laws.  It  was  ruled,  however,  in 
the  case  of  Olark  et  al.  v.  Ervin  (16  L.  D.,  122)  that^<<  It  does  not  fol- 
low •  •  •  •  that  land  chiefly  valuable  for  building  stone  shall  be 
considered  as  mineral  land,  or  that  such  land  may  not  also  be  entered 
under  the  homestead  law.'' 

From  the  report  of  the  register  and  receiver,  as  well  as  from  your 
judgment,  it  is  learned  that  one  Ann  Davidson  made  a  homestead  entry 
of  this  land  on  November  7, 1889.  The  record  of  her  claim  is  not  before 
me,  for  it  nowhere  appears  that  she  has  been  made  a  party  in  the  case, 
and  no  notices  of  the  appeals  have  been  served  on  her.  It  follows  thai 
any  judgment  that  might  now  be  rendered  against  the  validity  of  her 
entry  would  be  without  authority. 

It  was  held  in  the  case  of  Olark  etoLv.  Ervin  (^tcipra)  that — 

The  tr»ot  was  loestod  as  a  plaoer  claim  on  May  77, 1889,  which  was  sereral  months 
prioi  to  the  initiation  of  Srvia's  pro-omption  claim.  It  follows,  I  think,  that  if  the 
plaeer  location  was  a  vaUd  one,  the  claim  of  Ervin  mnst  be  mjected.  After  a  legal 
mineral  location  has  been  made,  a  claim  may  not  be  initiated  for  the  same  land  un- 
der settlement  laws,  onless  on  proof  furnished  it  is  shown  that  the  location  is  inyalid, 
or  that  the  ground  is  not  mineral,  or  that  no  discovery  has  been  made;  in  other 
words,  the  mineral  claim  mnst  be  disposed  of  befiMre  an  entry  oan  be  made  under  the 
homestead  law. 

In  this  caae  I  find  that  too  law  existed  allowing  land  chiefly  Taluable  for  common 
buildiug  stone  to  be  entered  under  the  placer  law  prior  to  August  4, 1892.  Coulin 
«.  Kelley  (12  L.  D.,  1). 

Since  the  claim  of  Ervin  was  initiated  before  this  act  of  August  4, 1892,  supra,  was 
psssed,  he  is  entitled  to  the  land,  if  he  has  in  good  faith  complied  with  the  pre-emp- 
tion law,  because  the  placer  location  was  illegal,  the  tract  not  being  sulject  at  that 
time  to  such  location. 

Delaney  might  properly  make  entry  and  secure  a  patent  for  this  land, 
since  the  passage  of  the  act  of  August  4, 1892^  {supra),  making  such 
land  subject  to  the  disposal  under  the  placer  laws,  but  the  claim  and 
entry  of  Davidson  asserted  and  made  is  a  complete  bar,  if  said  entry- 
man  la  qualified  and  has  complied  with  the  law.  These  questions  can 
not,  of  course,  be  determined  under  the  present  application. 

Your  judgment  must  be  and  is  hereby  affirmed.  See  also  case  of 
Joseph  H.  Harper  et  oL  (16  L.  D.,  110) ;  South  Dakota  v.  Yermont 
Stone  Company  (18  L.  D^  263). 


122  DECISIONS  BELATING  TO   THE  PUBLIC  LANDS. 

BAILROAD  GRANT-CONFLICTING  SETTLEMENT  RIGHT. 

Missouri,  Kansas  and  Texas  By.  Go.  v.  Troxel. 

Land  inoluded  within  a  yalid  settlement  claim  is  not  subject  to  indemnity  selection, 
and  the  failnre  of  the  settler  to  file  his  olaim  within  the  statutory  period  will 
not  operate  to  defeat  the  effect  of  said  claim  as  against  the  company,  nor  limit 
tlie  extent  of  said  olaim  to  the  particular  tract  on  which  the  improvements  are 
situated. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  July  J26y  1893. 

I  have  considered  the  case  of  the  Missouri,  Kansas  and  Texas  Bail- 
way  Company  v.  Charles  L.  Troxel  on  the  appeal  of  the  company  from 
yonr  decision  of  February  1, 1892,  rejecting  its  indemnity  selection  of 
the  E.  i  of  the  NW.  ^  of  Sec.  34,  T.  25  S.,  B.  20  E.,  made  at  the  Topeka 
land  office,  in  the  State  of  Kansas,  on  September  25, 1882,  under  its 
grant  by  the  act  of  Congress  approved  July  26, 1866  (14  Stat.,  289). 

The  record  shows  that  an  executive  withdrawal  was  made  which 
became  effective  on  April  3, 1867;  that  one  David  L.  Adams  filed  his 
pre-emption  declaratory  statement  for  said  tract  on  August  U,  1866, 
alleging  settlement  thereon  the  same  day,  and  on  September  25, 1882, 
said  company  selected  said  land  as  indemnity  for  loss  of  lands  within 
the  primary  limits  of  its  said  grant;  that  said  Troxel  applied  to  enter 
said  land  on  October  31, 1887,  under  the  homestead  law,  and  a  hearing 
was  duly  had  to  determine  the  rights  of  the  respective  parties;  that 
upon  the  testimony  submitted,  the  local  officers  decided  in  favor  of 
Troxel,  and  their  judgment  was  affirmed  by  you,  and  the  selection  of 
the  company  was  held  for  cancellation;  that  on  appeal,  this  Depart- 
ment, on  January  10, 1891  (unreported),  held  that  said  filing  of  Adams 
being  prima  facie  valid,  excepted  said  tract  firom  said  withdrawal,  and 

being  unaffected  by  said  withdrawal,  it  follows  that  when  selected  by  the  com- 
pany the  tract  in  question  was  subject  to  the  settlement  of  Herring.  As  the  com- 
pany's right  to  the  land  must  be  determined  by  its  status  at  the  date  of  selectioDi 
M.,  K.  and  T.  Ry.  Co.  v.  Beal  {supra),  it  follows  that  if  Herring  was  then  qualified  to 
make  entry  under  the  settlement  laws,  the  selection  in  question  is  invalid,  (and  yon 
were  directed)  that  a  hearing  be  duly  had  to  determine  the  matter  of  Herring's  said 
qualifications  at  the  date  of  the  company's  selection,  and  upon  the  evidence  adduced 
you  will,  in  accordance  with  the  views  heretofore  expressed,  re-adjudicate  the  case. 

The  rehearing  was  duly  had,  and  upon  the  testimony  submitted  the 
local  officers  decided  in  favor  of  the  railroad  company,  citing  as  author- 
ity the  rulings  of  the  Department  in  Central  Pacific  R.  E.  Co.  v.  Taylor 
et  aly  11  L.  D.,  354;  Northern  Pacific  R.  R.  Co.  v.  Potter,  id.,  631, 633  j 
and  same  v.  Beck,  id.,  684.  The  local  officers  ruled  in  effect  that  the 
homestead  claimant  must  file  the  necessary  affidavit  and  application  to 
enter  the  land  prior  to  the  selection  of  the  railroad,  and  that "  his  8e^ 
tlement  alone,  in  the  absence  of  such  affirmative  action,  cannot  estab- 
lish a  legal  claim  to  said  tract" 
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On  appeal,  you  fouDd  from  the  evidence  that  said  Frank  Herring  was 
born  in  Illinois  and  was  a  soldier  in  a  regiment  from  that  State  dnring 
the  late  war;  that  he  occupied  said  land  with  his  family  from  1878  until 
the  spring  of  1883,  and  then  sold  his  improvements  and  possessory  right 
to  the  whole  quarter  section  to  said  Troxel,  who  has  occupied  and  im- 
proved the  same  with  the  intention  of  making  it  his  home  under  the 
homestead  law,  and  that  he  never  occupied  any  other  land  under  the 
homestead  or  pre-emption  law.  You  affirm  the  local  officers  in  reject- 
ing the  two  ex  parte  affidavits  offered  by  said  company  and  Troxel,  rela- 
tive to  the  occupancy  of  Herring,  and  hold  that  the  land  was  occupied 
by  a  qualified  entryman  at  the  date  of  the  company's  selection,  and 
hence  was  not  subject  thereto. 

The  company  in  its  appeal  insists  that  you  erred  in  not  considering 
said  ex  parte  affidavits,  and  in  holding  that  Herring  was  a  qualified 
entryman  on  September  25, 1882,  the  date  of  its  said  selection. 

In  argument  counsel  for  the  company  admits  that  the  evidence  shows 
that  said  Herring  settled  on  the  W.  ^  of  the  NW.  ^  in  the  spring  of  1879, 
and  lived  there  until  the  spring  of  1883,  when  he  sold  his  improvements 
to  said  Troxel,  but  insists  that  the  improvements  were  all  situated  on 
the  W.  }  of  said  quarter  section,  and  that  he  made  no  claim  to  the  E. } 
of  said  quarter;  that  conceding  that  he  occupied  the  whole  quarter,  he 
acquired  no  right  thereto,  because  he  did  not  apply  to  file  for  or  enter 
the  same  until  long  after  the  three  months  from  the  date  of  his  settle- 
ment, and  having  failed  to  protect  his  said  settlement  by  filing  or 
entry,  the  land  became  subject  to  the  selection  of  the  company,  citing 
as  authority  the  rulings  of  the  Department  in  Ghristensen  v.  Mathorn, 
7  L.  D.,  537 ;  Osmundsen  v.  McDonald,  6  L.  D.,  391 ;  Watts  v.  Forsyth^ 
5  L.  D.,  624,  and  6  L.  D.,  306;  Walker  v.  Snider,  4  L.  D.,  387.  It  is  also 
insisted  that  the  judgment  of  the  district  court  of  Allen  county,  Kansas, 
in  the  case  of  G.  H.  Pratt,  transferee  v.  said  Troxel,  awarding  said  land 
to  Pratt,  is  conclusive  of  the  rights  of  said  parties,  and  ought  to  be 
accjuiesced  in  by  this  Department. 

It  is  quite  evident  that  the  contention  of  the  company  cannot  be  sus- 
tained. The  preponderance  of  the  evidence  warrants  your  conclusion 
that  at  the  date  of  the  company's  said  selection,  Frank  Herring  was 
qualified  to  make  entry  of  said  land  under  the  settlement  laws.  His 
failure  to  file  his  application  for  the  land  within  three  months  does  not 
operate  as  a  forfeiture  of  his  claim  in  favor  of  the  railroad  company. 
If  he  was  a  duly  qualified  settler  and  had  improvements  upon  any  part  of 
said  quarter  section,  claiming  the  whole  quarter,  at  the  date  the  com- 
pany applied  to  select  any  part  thereof,  the  land  was  not  subject  to  its 
selection.  That  Herring  did  live  upon  said  quarter  with  his  family 
and  claimed  the  whole  quarter  section  from  1879  to  1883,  was  expressly 
ruled  in  said  decision  of  the  Department,  and  <he  hearing  was  ordered 
for  the  express  purpose  of  determining  ^<  if  Herring  was  then  qualified 
to  make  entry  under  the  settlement  laws."    It  has  been  the  ruling  of 
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the  Department  for  a  long  time  that  a  valid  settlement  npon  lands 
within  the  limits  of  a  railroad  grant  at  the  date  when  the  same  takes 
effect  excepts  the  land  from  the  operation  thereof. 

In  Perkins  v.  Central  Pacific  R.  R.  Co.,  1  L.  D.,  336, 341,  it  was  said — 
"  It  was,  I  think,  the  intention  of  Congress  that  only  such  unoccupied 
lands  as  were  not  held  under  any  claim  recognized  by  the  government 
should  pass  under  the  grant." 

In  the  case  of  Hudson  v.  Central  Pacific  R.  R.  Co.,  15  L.  D.,  112,  it 
was  held  that — 

The  possession  and  oocnpancy  of  a  qnaUfied  settler,  existing  at  the  date  of  definite 
location,  except  tlie  land  covered  thereby  from  the  operation  of  a  railroad  grant, 
even  though  the  settler  at  such  time  is  not  asserting  any  claim  nnder  the  pnblie  land 
laws. 

See  also  Southern  Pacific  R.  R.  Co.  v.  Brown,  9  L.  D.,  173 ;  Northern 
Pacific  R.  R.  Co.  v.  Kerry,  10  L.  D.,  290;  l^orthem  Pacific  R.  R.  Co.  v. 
Potter,  11  L.  D.,  531. 

The  same  rule  applies  to  lands  within  the  indemnity  limits  covered 
by  valid  settlements  at  the  date  of  the  railroad  selections.  Elwell  tr. 
Northern  Pacific  R.  R.  Co.,  6  L.  D.,  566;  Northern  Pacific  R.  R.  Co.  v. 
Waldon,  7  L.  D.,  182;  Lanet?.  Southern  Pacific  R.  R.  Co.,  10  L.  D.,454. 

The  authorities  cited  by  the  learned  counsel  for  the  company  arose 
between  settlers  claiming  priority  of  right  under  the  act  of  May  14, 
1880  (21  Stat,  140),  and  are  not  applicable  to  cases  between  settlement 
claimants  and  railroad  companies  claiming  under  grants  by  acts  of 
Congress.  If  a  valid  settlement  exists  at  the  date  of  the  selection,  the 
land  included  therein  is  not  subject  to  such  selection,  and  it  does  not 
concern  the  company  whether  the  applicant  has  filed  within  the  time 
required  by  law  or  not,  for  it  does  not  occupy  the  position  of  "  pur- 
chaser'' or  settler.  Emerson  v.  Central  Pacific  R.  R.  Co.,  3  L.  D.,  271; 
Schetka  v.  Northern  Pacific  R.  R.  Co.,  6  L.  D.,  473;  Chicago,  St  Paul, 
Minneapolis  and  Omaha  Ry.  Co.,  9  L.  D.,  221;  Central  Pacific  R.  R.  Co. 
V.  Taylor,  11  L.  D.,  446. 

There  was  no  error  in  not  recognizing  the  judgment  of  said  court  as 
conclusive  upon  this  Department  as  to  the  title  of  said  land.  No  patent 
has  been  issued,  and  this  Department  is  a  special  tribunal  duly  author- 
ized to  determine  which  of  said  parties,  if  either,  has  the  prior  right  to 
the  land  in  question. 

In  Shepley  v.  Cowan,  91 IJ.  S.,  330,  340,  the  supreme  court  say— 

The  officers  of  the  land  department  are  specially  designated  by  law  to  receive, 
consider  and  pass  upon  proofs  presented  with  respect  to  settlement  upon  the  public 
lands,  with  a  view  to  secure  rights  of  pre-emption.  If  they  err  in  the  construction 
of  the  law  applicable  to  any  case,  or  if  fraud  is  practiced  upon  them,  or  they  them- 
selves are  chargeable  with  fraudulent  practices,  their  ruUngs  may  be  reviewed  and 
annuUed  by  the  courts  when  a  controversy  arises  between  private  parties  founded 
upon  their  decisions. 

A  careful  examination  of  the  whole  record  shows  no  error  in  your 
decision,  and  it  is  therefore  afi&rmed. 
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BX8  JXTDIOATAr-HEARING-CONFIRMATIOK. 

Santa  Gbuz  et  al.  v.  Hatden. 

fb»  CommliBloiier  of  the  General  Land  Oi&ee  has  no  authority  to  re-open  a  ease  in 
which  the  judgment  of  his  predecessor  has  become  final;  the  Department  only 
has  jmisdiotioii  to  aot  !n  snob  a  case. 

A  hearing  should  not  be  ordered  on  an  uncorroborated  affidayit  of  contest  in  which 
no  specifio  ebarge  is  made  against  the  entry  in  question. 

Hie  pendency  of  an  application  to  contest  an  entry  will  not  defeat  its  confirmation 
under  the  proviso  to  section  7,  aot  of  March  3, 1891,  where  such  application  must 
be  rejected  on  account  of  prior  proceedings  by  the  govemment^  though  said 
proeeedlnga  were  begun  too  late  to  prevent  confirmation. 

If rfl  A99i9tamt  Searekury  8ims  to  the  Ooinmi$9i<mer  of  the  Oeneral  Land 

Office^  Jukf  36j  1893. 

On  June  9, 1877,  Sallie  David  Hayden  made  desert  land  entry  77o.  47 
fcr  the  K  J  of  the  NE,  J  and  the  K.  J  of  the  NW.  J  of  Sec.  24,  T.  1 N., 
B.  4  E.,  Tacson,  Arizona.  She  made  proof  of  reclamation,  paid  for  the 
land,  and  received  a  linal  certificate  and  receipt  on  February  16, 1880. 

On  February  18, 1878,  Gypriano  Santa  Oruz  filed  a  pre-emption  de- 
datoiy  statement  for  the  K  ^  of  the  NE.  ^  of  said  section  24,  alleging 
settlement  January  9, 1878.  On  January  12, 1880,  which  was  before 
final  desert  land  enlry  was  made  by  Hayden,  he  changed  his  filing  and 
made  homestead  entry,  and  on  July  3, 1886,  submitted  final  proof  and 
received  a  final  certificate  of  entry. 

On  March  9, 1880,  the  register  and  receiver  forwarded  to  you  the 
sworn  statement  of  G.  Santa  Gruz,  showing  that  he  had  as  a  matter  of 
&ct  settled  on  the  N.  |  of  the  NE.  ^  of  section  24  in  1875,  two  years 
before  Mrs.  Hayden's  entry  was  made,  and  that  he  had  irrigated  said 
laud  and  raised  good  crops  thereon  before  Mrs.  Hayden  gave  notice 
that  she  would  reclaim  the  land.  In  short,  that  the  tract  was  thor- 
oughly reclaimed  before  her  entry  was  made.  This  affidavit  was  cor- 
roborated by  Trinidad  Palmer,  and  a  formal  application  was  made  for 
a  hearing.  This  application  was  endorsed  on  the  back  thereof  as  being 
the  application  of  Gypriano  Santa  Gruz  and  Trinidad  Santa  Gruz  for 
a  hearing  in  the  matter  of  the  final  proof  of  Sallie  D.  Hayden,  desert 
entry  No.  47. 

In  his  corroborating  affidavit,  after  stating  facts  in  reference  to  the 
N.  ^  of  the  NE.  1  of  Sec.  24  claimed  by  G.  Santa  Gruz,  Palmer  con- 
daded  by  saying — 

That  fonr  years  ago  when  he  first  knew  the  part  claimed  by  Trinidad  Santa  Cmz 
that  said  land  had  been  onltivated  and  crops  raised  thereon ;  that  ditches  for  water- 
ing the  same  had  been  made  and  the  land  made  to  prodace  crops^  had  been  cleared 
of  the  bmsh  and  mesqcitO;  and  a  honse  built  thereon,  which  was  occupied. 

The  following  is  a  copy  of  the  application  for  a  hearing  made  for 
Trinidad  Santa  Gruz: 

To  the  Register  U.  8.  Land  Office,  and  through  him  to  the  Hon  Commissioner  IT. 
8.  Land  Offioe,  Washington,  D.  C. 
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Please  find  enolosed  and  attached  hereto^  evidenoe  which  the  contestant  xwpee^ 
fully  submits  shows  that  the  location  of  the  N.i  of  NW.i  section  24,  township  1 
north  of  range  4  east  of  the  lands  subject  to  entry  at  Florence,  Arizona^  by  SaUie 
D.  Hay  den.  is  unjust  and  not  valid. 

Ist.  Because  the  said  lands  were  reclaimed  and  made  to  produce  crops  more  than 
two  years  prior  to  the  location  of  the  said  Hayden. 

2.  The  said  Hayden  is  a  married  woman  and  as  such  is  not  entitled  to  locate  desert 
land. 

All  of  which  is  respectfully  submitted,  and  contestant  prays  to  have  a  fuU  hearing 
befqre  the  land  officers  at  Florence. 

Trinidab  Santa  Cbu:^ 
By  hU  attorney,  William  Wilkss. 

On  Jane  21, 1880,  you  ordered  a  hearing  as  to  the  charges  made  by 
O.  Santa  Oruz  against  the  entry,  and  the  trial  was  had  before  the 
receiver  of  the  local  office,  who  decided  that  contestant  had  proven  his 
charges,  and  he  therefore  recommended  Mrs.  Hayden's  entry  for  can- 
cellation as  to  the  N.  J  of  the  NE.  i  of  Sec.  24.  The  register  of  the 
land  office  at  that  time  had  been  suspended  by  order  of  the  President, 
and  took  no  part  in  the  case. 

October  23, 1880,  you  sustained  the  finding  of  the  receiver,  and  Mrs. 
Hayden  was  notified  of  your  judgment  on  April  15, 1883,  and  took  no 
appeal  therefrom.  Her  entry  was  canceled  on  May  22, 1883,  as  to  the 
N.  i  of  the  NE.  i  of  said  section  24. 

On  application  of  Ourtis  and  Burdette  on  behalf  of  Mrs.  Hayden 
asking  to  re-open  the  case,  you  refused  to  do  so  on  September  20, 1884. 

On  February  3, 1887,  you  required  supplemental  proof  by  Mrs.  Hay- 
den as  to  the  remammg  part  of  her  entry.  Such  proof  was  transmitted 
to  you  on  June  8, 1888,  and  also  an  application  on  behalf  of  Charles 
K.  Crosby  to  contest  her  entry  as  to  the  K.  J  of  the  N"W.  4  of  Sec  24, 
alleging  substantially  that  the  entry  was  illegal,  because  made  on  land 
already  reclaimed,  etc. 

July  27, 1888,  Hon.  M.  0.  Smith,  M.  C,  asked  for  a  statement  of  the 
status  of  her  entry,  and  filed  a  letter  of  0.  T.  Hayden,  her  husband, 
dated  June  8,  1888,  stating  the  facts  in  the  case  as  he  understood  them. 

On  August  15, 1888,  treating  these  letters  as  an  application  to  re-open 
the  case  of  0.  Santa  Oruz  v.  Mrs.  Hayden,  you  directed  the  register 
and  receiver  to  call  on  Santa  Oruz  to  show  cause  within  thirty  days 
why  all  the  proceedings  in  his  case  against  Mrs.  Hayden  should  not  be 
vacated  and  set  aside,  holding  that  the  hearing  was  had  without  juris- 
diction, because  of  the  absence  of  the  register.  The  call  was  made  on 
January  22, 1889,  and  on  February  10,  following,  Santa  Cruz  filed  an 
appeal  from  your  order  of  August  15,  1888. 

You  refused  to  transmit  the  appeal,  holding  that  the  order  was  an  in- 
terlocutory one  from  which  he  was  not  entitled  to  appeal. 

He  applied  here  for  a  writ  of  certiorari,  but  his  application  was  denied 
on  October  25, 1890,  because  not  accompanied  by  a  copy  of  the  decision 
complained  ot 
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November  7, 1890,  you  directed  the  register  and  receiver  to  proceed 
as  ordered  by  your  letter  of  August  15, 1888. 

On  August  28, 1891,  you  reconsidered  the  decision  made  directing 
Santa  Cms  to  show  cause,  etc.,  and  held  that  the  case  of  0.  Santa  Cruz 
V.  Mrs.  Hayden  was  closed.  You  also  directed  a  hearing  on  the  appli- 
cation of  Trinidad  Santa  Cruz  to  contest  said  entry  as  to  the  N.  ^  of  the 
NW.  i  of  Sec.  24,  made  in  1880,  but  overlooked,  in  your  office  until  1891. 
In  your  last  named  judgment  it  was  stated 

Aa  I  am  satisfied  that  a  hearing  would  elicit  nothing  new,  on  the  real  question  at 
lasne;  and  as  the  same  would  add  to  the  long  period  of  delay  through  which  this 
oase  has  already  dragged,  no  hearing  will  be  ordered. 

That  Mrs.  Hayden  may  have  aU  the  relief,  possible  in  the  premises,  I  shaU  make  a 
decision  from  which  she  may  appeal,  if  she  so  elects. 

It  is:  That  the  order  of  cancellation  as  to  the  N.  i  NE. i,  of  Sec.  24,  of  her  desert 
land  entry  No.  5,  as  above  described,  shall  stand,  because  besides  the  testimony 
taken  at  the  hearing  had,  her  own  admissions,  as  well  as  those  made  in  her  own  be- 
half, as  shown  above,  shows  the  illegality  of  her  entry. 

And  now  a  word  as  to  Trinidad  Santa  Cruz's  claim  to  the  N.  ^  KW.  i  of  said  See. 
24,  and  his  application  for  a  hearing,  as  above  stated. 

Tou  Will  advise  Chas.  K.  Crosby,  hereof  and  that  his  amended  application  (aa 
transmitted  by  your  letter  of  May  20,  1889),  will  be  filed  to  await  the  conclusion  of 
the  pending  matter. 

Yon  wiU  also  set  a  date  for  the  hearing  on  Trinidad  Santa  Cruz's  application — 
''alleging  prior  settlement  and  cultivation''  by  said  Trinidad  Santa  Cruz,  issue 
notice  to  him,  or  his  attorney  (if  he  has  one)  for  service  on  the  defendant,,  and  in 
due  time  report  action  thereon. 

Ton  are  charged  to  avoid  any  unnecessary  delay,  (observable  in  the  proceedings 
above  mentioned)  in  the  premises,  and  to  report  promptly  as  occasion  arises. 

Mrs.  Hayden  has  appealed  from  your  judgment  to  the  Department^ 
and  tbe  case  has  been  duly  considered.  It  is  contended  on  behalf  of 
eontestee  that  her  entry  should  be  held  confirmed  under  and  by  vii'tue 
of  the  seventh  section  of  the  act  approved  March  3, 1891  (26  Stat., 
1095),  and  it  is  also  contended  on  behalf  of  0.  Santa  Oruz  that  his  entry 
should  be  held  confirmed  under  the  same  law. 

As  to  the  case  of  0.  Santa  Oruz  v.  Mrs.  Hayden,  I  am  of  the  opinion 
that  your  judgment  of  ^gust  28, 1891,  is  correct. 

Conceding  the  irregularity  and  possible  want  of  authority  in  the 
original  proceeding  which  resulted  in  the  cancellation  by  your  office  of 
the  entry  as  to  the  N.  i  of  the  NE.  i  of  said  section,  yet  the  judgment 
of  cancellation  became  final  in  your  office  in  1883,  and  could  not  be 
re-opened  by  a  subsequent  Commissioner.  Moreover,  the  desert  land 
claimant  acquiesced  therein,  having  taken  no  appeal,  and  should  at 
this  late  day  be  held  estopped  from  claiming  the  land  or  having  the 
case  re-opened,  especially  in  the  face  of  an  adverse  claim  which  has 
been  of  record  since  1880.  An  additional  evidence  of  the  acquiescence 
in  the  judgment  of  cancellation  in  1883  is  the  fact  that  the  claimant 
applied  for  repayment  of  the  purchase  money  paid  on  the  desert  laud 
entry. 

Only  the  Department  has  the  jurisdiction  to  le-open  a  case  like  this, 
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and  in  view  of  the  fkots  above  recited,  it  will  refose  to  take  such  action, 
and  will  treat  the  case  as  finally  closed. 

Yoar  judgment  is  therefore  afOirraed  in  so  far  as  it  holds  to  be  final 
the  cancellation  of  Mrs.  Hayden's  entry  as  to  the  last  above  described 
land. 

I  do  not  think,  however,  that  a  hearing  should  be  ordered  on  the 
application  of  Trinidad  Santa  Gruz.  He  has  made  no  specific  charges 
against  the  entry,  but  is  asking  for  a  hearing  on  the  single  sworn  alle- 
gation of  Palmer,  0.  Santa  Oruz's  corroborating  witness,  who  says  in 
substance  that  the  land  was  reclaimed  before  Mrs.  Hayden  made  her 
entry,  but  who  does  not  particularly  describe  what  was  done  on  the 
land.  His  statement  is  entirely  without  corroboration,  and  it  is  for 
this  reason  probably  that  no  action  has  been  taken  on  it  during  all  the 
years  since  it  was  filed. 

An  affidavit  of  contest  should  contain  a  fair  statement  showing  the 
invalidity  of  an  entry,  and  should  be  properly  corroborated,  in  ord^ 
to  show  the  good  f^ith  of  the  contestant,  especially  whare  it  is  pro- 
X>osed,  as  in  this  case,  to  proceed  with  a  contest  informally  and  irregu- 
larly initiated,  more  than  thirteen  years  ago,  a  still  longer  time  having 
elapsed  since  said  entry  was  consummated,  the  money  paid  for  the  land 
and  final  certificate  issued. 

Tour  judgment,  in  so  far  as  it  directed  the  local  officers  to  order  a 
hearing  on  the  application  of  Trinidad  Santa  Oruz  made  in  1880,  is  re- 
versed, and  said  application  is  rejected. 

The  proviso  to  the  seventh  section  of  the  act  of  March  3, 1891  {supra)y 
provides: 

That  after  the  lapse  of  two  yean  from  the  date  of  the  iestianoe  of  the  receiver's 
receipt  upon  the  final  entry  of  any  tract  of  land  under  the  homestead,  timber-cul- 
ture, desert-land,  or  pre-emption  laws,  or  under  this  act,  and  when  there  shaU  he 
no  pending  contest  or  protest  against  the  Talidity  of  such  entry,  the  entryman 
shall  be  entitled  to  a  patent  conveying  the  land  by  him  entered,  and  the  same  sbaU 
be  issued  to  him;  but  this  proviso  shall  not  be  construed  to  require  the  delay  of  two 
years  from  the  date  of  said  entry  before  the  issuing  of  a  patent  therefor. 

The  desert  land  entry  of  Mrs.  Hayden  was  made  and  final  receipt 
issued  in  1880.  The  government  initiated  no  proceedings  against  it 
until  1887,  when  supplemental  proof  was  called  for  and  furnished.  It 
follows  that  unless  there  was  at  the  date  of  the  passage  of  the  act  of 
March  3, 1891,  a  pending  contest  or  protest  on  behalf  of  an  individual 
under  the  rules  of  practice  against  the  validity  of  the  entry,  Mrs.  Hay- 
den is  entitled  to  a  patent  on  her  entry  as  it  stands,  for  the  N.  ^  of  the 
NW.  i  of  Sec-  24. 

Was  there  such  proceeding  pending  Y  I  think  not.  It  is  true  the 
Department  has  held  in  the  Paulson  v.  Owen  ca«e  (15  L.  D.,  114),  that 
(syllabus)  *'  a  pending  valid  application  to  contest  an  entry  defeats  the 
confirmation  of  said  entry  under  the  proviso  to  section  7,  act  of  March 
3, 1891,''  and  prior  to  the  approval  of  said  act,  Charles  K.  Crosby  had 
filed  his  application  to  contest  said  entry;  still  the  government,  by  its 
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action  of  February  3, 1887,  in  calling  ou  Mrs.  Haydeii  to  submit  ^^  sup* 
plemeutal  proof  to  show  the  complete  irrigatiou  of  the  laud  remaining, 
viz.:  the  2f.  J  of  NW.  J,''  assumed  the  investigatiou  of  the  validity  of 
her  entry,  and  the  application  of  Crosby  thereafter  to  contest  ou  prac- 
tically the  same  grounds  upon  which  the  government  had  begun  its 
investigation,  should  be  rejected.  It  never  has  been  accepted  by  the 
government,  and  in  view  of  the  investigati<m  already  begun,  and  the 
great  length  of  time  that  has  elapsed  since  the  entry  in  question  is 
made,  and  the  fact  that  Mrs.  Haydeii  is  shown  to  have  made  valuable 
improvements  on  the  land,  I  am  of  the  opinion  that  the  Department  is 
not  bound  to  allow  said  Crosby  to  further  proceed. 

Mrs.  Hayden  has  made  a  showing,  as  directed  by  you  in  1887,  but  I 
do  not  now  deem  it  necessary  to  pass  upon  its  sufUciency,  since  your 
order  of  1887  was  not  made  within  two  years  from  the  date  of  the  entry. 
Said  entry  was  confirmed  by  the  proviso  to  section  seven,  and  Mrs. 
fiayden  is  entitled  to  a  patent  for  the  N.  ^  of  the  NW.  J  of  Sec.  24,  T. 
1  N.,  B.  4  E. 

In  conclusion  I  would  state  that  your  judgment  of  August  28, 1891^ 
is  affirmed  in  so  far  as  it  holds  that  Mrs.  Hayden's  entry  is  finally  can- 
celed for  the  N.  J  of  the  NK.  {  of  said  8ec.  24;  otherwise  it  is  reversed. 
You  will  reject  the  applications  of  Trinidad  Santa  Cruz  and  Charles  K. 
Crosby  to  contest  Hayden's  remaining  entry  for  the  N.  J  of  the  NW.  ^ 
of  Sec  24,  T.  1  N.,  E.  4  E.,  and  issue  a  patent  to  her  for  said  tract. 


pbk-empnon  contkst-enclosure-good  faith. 

Herington  v.  Campbell. 

The  fact  that  a  part  of  the  hind,  including  all  the  improveinentB  of  the  olaimant,  is 
within  the  enclosure  of  another  person,  does  not  necessarily  impeach  the  good 
faith  of  the  pre-<fniptor. 

A  jndgnient  of  cancellation  is  not  warranted  on  contest  proceedings  in  the  absence 
of  affirmative  testimony  in  support  of  the  charges  against  the  entry. 

First  Assistant  Secretary  8im8  to  the  Commissioner  of  the  General  Land 

Office^  July  26,  1893. 

The  land  involved  in  this  appeal  is  the  9.  J  of  SE.  J,  Sec.  6,  T.  27  S., 
R.  20  C,  M,  D.  M.,  Yisalia,  California,  land  office. 

The  reciord  shows  that  James  F.  Campbell  filed  pre-emption  declara- 
tory Rtsttenient  for  said  tract  July  11,  1888,  alle|?lng  settlement  July  4, 
pre<*eding.  On  March  8,  1889,  he  made  final  proof  and  entry.  By 
yoor  letter  of  Angust  12, 1889,  a  hearing  was  ordered  on  the  applica- 
tion to  contest  of  James  Herington.  In  his  affidavit  filed  April  29, 
1889,  he  alleged  that  he  was  well  acquainted  with  the  land,  for  six 
months  reniding  within  three  fourths  of  a  mile  of  the  same;  that  he 
had  been  over  it  two  or  three  times  a  week  during  that  time  and  lives 
leoo— VOL  17 9 
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within  plain  si^ht  of  itj  that  he  had  never  seen  Campbell  on  or  abont 
it  but  twice  during  the  six  months;  that  he  had  never  seen  a  light  or 
fire  in  the  house  or  any  indication  of  any  one  living  there;  that  he  Lad 
almost  daily  seen  claimant  at  Poso  station,  and  alleges  on  information 
and  belief  that  claimant  has  slept,  boarded  and  lived  there;  that  one- 
half  of  said  land,  including  the  improvements,  is  within  the  enclosure 
of  Carr  and  Haggin's  stock-range;  that  their  stock  range  and  graze 
over  said  land  and  destroyed  claimant's  crops.  He  charges  on  in- 
formation a*nd  belief  that  the  improvements  were  placed  on  the  land  by 
Carr  and  ITaggiu,  the  cultivation  done  by  them  and  the  entry  made  in 
their  interest. 

All  the  testimony,  except  the  deposition  of  one  witness,  was  taken 
before  the  local  officers,  who  decided  that  the  allegations  were  not  sus- 
tained and  recommended  that  the  contest  be  dismissed.  Herington 
appealed,  and  you  by  letter  of  April  6,  1893,  reversed  their  judgment, 
whereupon  Campbell  prosecutes  this  appeal,  assigning  as  error  sub- 
stantially, that  your  judgment  is  against  the  evidence,  which  it  is 
claimed  is  of  a  negative  character  on  the  part  of  the  contestant. 

I  am  disposed  to  think  the  grounds  of  error  are  well  taken.  The 
allegations  in  the  affidavit  of  contest,  may  be  stated  as  follows: 

1st.  Failure  to  reside  upon  the  land; 

2nd.  That  a  part  of  the  land,  including  all  the  improvements  of  claim- 
ant is  within  the  inclosure  of  Carr  and  Haggin; 

3d.  That  the  improvements  were  put  upon  the  land  by  Carr  and  Hag- 
gin  and  that  the  entry  was  made  in  their  behalf;  this  is  alleged  to  be 
on  information  and  belief. 

The  first  allegation  as  stated  above  is  purely  of  a  negative  character. 
The  contestant  does  not  state  affirmatively  that  the  claimant  did  not 
reside  upon  the  land,  bat  says  that  for  six  months  he  did  not  see  him 
there  but  a  few  times,  and  saw  no  evidences  of  a  residence  thereon. 
Granting,  this  to  be  true,  I  hardly  think  the  statement  sufficient  to 
cancel  the  entry.  But  the  evidence  in  support  of  this  allegation  is  of 
exactly  the  same  negative  character. 

The  first  witness,  Brown,  lived  a  little  over  a  quarter  of  a  mile  from 
claimant's  house.  He  never  was  in  the  house.  His  means  of  observa- 
tion were  from  the  county  road  about  two  hundred  yards,  and  from  the 
railroad,  about  one  hundred  and  fitty  yards  from  the  house.  He  fre- 
quently passed  the  house  at  these  distances  "during  the  day,  evening 
and  night  time."  He  did  not  see  Campbell  there  more  than  three  or 
four  times,  and  saw  a  light  there  but  one  evening.  He  says  the  house 
was  in  plain  view  and  he  could  see  claimant's  chickens  in  the  yard. 
On  cross  examination  one  question  and  answer  utterly  destroys  even 
the  negative  character  of  this  testimony.    It  is: 

Q.  Do  you  know  whether  or  not  Campbell  lived  upon  that  land  between  July  4, 
1888,  and  Marcli  8, 1889? 

A.  ]  can  not  state.  I  was  never  inside  his  house.  I  don't  know  if  he  lived  there 
or  not. 
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Herington's  testimony  on  this  point  is  of  no  more  convincing  char- 
acter. He  simply  says  that  he  never  saw  Campbell  from  September 
23,  18S8,  to  March  8, 1889,  upon  the  land,  either  day  or  night;  never 
saw  a  light  or  ftre  in  the  house,  or  smoke  therefrom.  His  residence 
during  this  period  was  on  the  NW.  J  of  SW.  J  of  Sec.  8,  three-fourths 
of  a  mile  from  claimant's.  He  traveled  to  and  fro  on  the  county  and 
railroad  during  this  time.  The  witness  Gallegher  was  at  the  house 
September  23, 1888,  and  he  saw  it  several  times  in  the  next  two  months, 
and  he  says  he  saw  "nothing  to  indicate  that  there  was  "any  one  living 
upon  this  land.    This  is  all  he  says  on  this  point. 

Kow  this  is  all  the  testimony  that  was  offered  by  contestant  as  to  his 
re^^idence  on  the  land,  except  that  the  two  latter  witnesses  state  that 
from  their  observation  there  was  nothing  in  the  house  to  indicate  a 
residence  prior  to  September  23,  1888,  and  some  statements  alleged  to 
have  been  made  by  Campbell  in  another  case  as  to  where  he  boarded, 
which  will  be  adverted  to  hereafter.  I  am  strongly  impressed  with 
the  opinion  that  this  testimony  is  insufficient  to  contradict  the  positive 
Rtatement  in  the  final  proof,  or  to  sustain  a  proper  allegation  of  non- 
rc'^sidence. 

The  second  charge  is  probably  based  on  question  No,  12,  and  the 
answer  thereto  in  the  final  proof,  wherein  the  question  is  asked  if  the 
land  is  within  any  "fen<e  or  other  inclosure."  The  answer  is  that  it  is 
not.  The  testimony  shows  that  in  this  vicinity  there  are  about  one 
hundred  thousand  acres  of  land  inclosed  in  a  fence,  constructed  by 
Oarr  and  Haggin  and  the  Southern  Pacific  Bailroad  company,  and 
that  about  one-half  of  the  land  in  controversy,  including  the  improve- 
nient^  is  within  this  inclosure.  The  particular  hne  of  fence,  however, 
that  runs  across  this  land,  is  shown  to  belong  to  the  railroad  company. 
That  is,  I  conclude  this  to  be  so  from  the  testimony  of  Campbell,  who 
swears  positively  that  it  does,  and  gives  his  means  of  knowledge,  while 
the  contestant's  testimony  is  purely  hearsay.  It  is  shown  that  within 
this  immense  inclosure  that  there  are  other  entries  of  government  land. 
So  I  think  the  conclusion  may  be  safely  indulged  in  that  this  fence  is 
built  and  maintained  either  in  defiance  of  the  law  or  with  the  consent 
of  the  settlers,  and  in  either  event  I  do  not  think  this  fact  of  itself 
should  defeat  an  entry  otherwise  made  in  good  faith.  An  unlawful 
fence  inch)sing  public  land  would  certainly  be  no  bar  to  an  entryman 
in  making  his  final  proof.  Moreover,  Campbell  says  in  his  testimony 
that  in  answer  to  the  question  he  detailed  the  facts  as  to  this  fence 
to  the  receiver  when  he  made  his  final  proof  and  the  answer,  as  it 
ap])ears,  was  written  by  that  officer.  Manifestly,  then  there  was  no 
intention  on  the  part  of. the  claimant  to  practice  deceit  in  making  this 
statement. 

In  support  of  the  third  charge  it  is  shown  that  the  claimant  was  in 
the  employ  of  Carr  and  Haggin ;  that  the  lumber  to  build  his  house 
came  from  their  lumber  yard;  that  the  carpenters  who  built  it  were  in 
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their  employ  and  tbat  the  teams  that  plowed  the  ground  belonged  to 
them. 

Campbell's  statement  concerning  his  entry  is  substantially  as  follows : 
He  is  superintendent  of  Oarr  and  Haggin's  warehouse  at  Poso  and  is 
postmaster  of  Spottiswood.  His  business  is  about  one-half  a  mile  from 
the  land.  He  purchased  a  relinquishment  of  this  land  paying  therefor 
$800,  which  he  borrowed  from  Mr.  Oarr  a  member  of  the  firm.  This 
loan  had  been  provided  him  some  months  before  for  the  purpose  of 
enabling  him  to  take  a  piece  of  land  for  himself,  and  while  employed  by 
them  at  another  place.  The  lumber  in  his  house  he  selected  from  their 
lumber  yard  and  charged  the  same  to  himself;  he  got  their  carpenters 
to  build  the  house  and  their  teams  to  do  his  plowing,  and  charged  both 
items  to  himself  on  the  books.  He  says  that  Garr  and  Haggin  have  no 
interest  whatever  in  his  land  nor  any  one  else.  He  resided  on  the  land 
continuously  from  July  11, 1888,  to  March  8, 1889,  sleeping  there  nights, 
but  most  of  his  meals  were  taken  at  the  warehouse.  He  prepared  his 
house  about  September  23, 1888,  so  that  he  could  live  in  it  during  the 
winter  season  and  provided  it  with  cooking  utensils.  He  is  a  single 
man  and  says  he  found  his  cooking  was  a  failure.  His  improvements 
are  a  dwelling  house;  chicken  house;  bored  well;  buggy-house  and 
stable  and  bath  house,  of  the  total  value  of  $490,  and  twenty  five  acres 
of  breaking. 

These  statements  are  uncontradicted  by  any  evidence,  and  any  cir- 
cumstances that  might  be  construed  to  show  fraud  and  collusion,  and 
thus  break  the  force  of  his  positive  testimony  are  insufficient  in  my 
opinion  for  that  purpose. 

The  opinion  of  the  local  officers  who  heard  the  testimony,  saw  the 
witnesses  and  perhaps  knew  them,  is  entitled  to  great  weight  in  this 
case.  The  cross-examination  of  the  contestant  tends  very  largely  to 
break  the  force  of  his  statements.  His  testimony  is  almost  entirely 
hearsay  and  therefore  incompetent  as  well  as  being  of  a  negative  char- 
acter. And  the  same  may  be  said  with  nearly  equal  force  of  the  other 
witnesses. 

In  my  judgment  the  charges  of  the  affidavit  of  contest  are  not  sus 
taiiied. 

Your  judgment  is  therefore  reversed. 
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PRACTICE— HKAlUNG-XOTICB—CONTTNirANCE-KVIDENCB, 

Austin  v.  Db  Groat. 

A  conteetant  is  entitled  to  notice  of  the  Commissioner's  action  when  a  hoaiing  is 
ordered  upon  an  application  to  contest  a  iinal  entry. 

An  order  of  continuance  should  be  granted  on  tlie  application  of  a  contestant  where 
it  appears  that  he  has  not  received  due  notice  of  the  day  iixed  for  hearing,  that 
he  is  unable  to  appear  on  said  day  on  account  of  sickness,  and  that  witnesses  as 
to  material  facts  are  absent  through  no  fault  of  the  contestant. 

When  testimony  is  taken  in  shorthand  the  stenographer's  notes  should  be  written 
oat  and  then  subscribed  by  the  wituess. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Genet  al  Land 

Office^  July  26^  1893. 

I  have  considered  the  case  of  Winlield  8.  Austin  v.  Grant  0.  De 
Groat,  on  the  appeal  of  the  former  from  your  decision  of  July  25, 1892, 
dismissing  his  contest  against  the  timber  land  cash  entry  'No,  3551  of 
the  SB.  i  of  Sec.  24,  T.  14  N.,  E.  9  W.,  made  on  October  22, 1889,  by 
said  De  Groat,  at  the  Vancouver  land  office,  in  the  State  of  Washington. 

The  record  shows  that  said  Austin,  on  March  26,  1890,  filed  liis  affi- 
davit of  contest  against  said  entry,  alleging  upon  information  and  belief 
that 

he  knows  the  present  condition  of  the  same ;  that  said  land  is  not  unfit  for  cultiva- 
tion, nor  is  it  chiefly  valuable  for  timber;  that  said  entry  was  made  in  violation  of 
the  timber  and  stone  land  act,  approved  June  3, 1878,  and  in  fraud  of  the  public 
Iauu  laws. 

Said  affidavit  was  corroborated  by  three  witnesses,  who  swear  that 
they  are  acquainted  with  said  tract  and  with  other  lands  in  the  county, 
and  ^^have  carefully  examined  the  tract  above  described;  that  said 
tract  is  comparatively  level,  and  the  soil  is  of  good  quality,  capable  of 
producing  crops  successfully  by  ordinary  farming  processes;  that  said 
taract  is  not  subject  to  entry  under  the  timber  land  act  of  June  3, 1878;'' 
and  they  '^  believe  that  said  tract  could  only  be  proved  upon  as  timber 
land  through  the  gross  ignorance  or  collusion  of  claimant  and  witnesses, 
or  both." 

On  June  4, 1890,  you  ordered  a  hearing  on  said  allegations  of  con- 
test, and  notice  was  issued  by  the  receiver  to  ^^  James  A.  Munday, 
attorney  in  fact  for  VVinfield  S.  Austin,"  that  said  hearing  would  take 
place  before  the  local  officers  of  -^tbe  22ud  day  of  September,  1890,  at 
10  a.  m."  The  record  fails  to  show  notice  to  the  claimant,  but  he  and 
said  attorney  in  fact  appeared  before  the  local  officers  on  September 
15,  1890,  when  the  taking  of  testimony  in  the  case  was  begun. 

Prior,  however  to  the  examination  of  the  witnesses,  said  Munday,  on 
behalf  of  the  contestant,  moved  for  a  continuance  of  the  case,  and  in 
support  thereof,  filed  his  own  affidavit,  alleging— 

that  said  W.  S.  Austin  is  lying  seriously  ill  at  Battle  Creek,  Michigan,  and  for  that 
xeMon  can  not  attend  at  the  Laud  Office ;  that  said  Aastm  has  not  been  legally 
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notified  or  informed  of  the  time  of  hearing,  in  accordance  with  the  rules  of  practice; 
that  Frank  Austin  and  other  witnesses  invited  by  him  to  examine  the  land  in  con- 
troversy, but  whose  names  are  unknown  to  affiant,  are  absent  without  the  procnre- 
ment  of  said  W.  S.  Austin  or  of  this  affiant,  or  any  one  ior  said  W.  S.  Austin ;  tliat 
said  Frank  Austin  resides  at  Vancouver,  Washington,  and  the  residence  of  the  other 
witnesses  are  unknown  to  this  affiant;  that  said  Frank  Austin  and  other  witnesses 
would,  if  present,  testify  that  said  tract  is  not  chiefly  valuable  for  timber;  that 
there  is  not  less  than  forty  acres  of  bottom  land,  but  more  on  said  tract  well  fitted 
for  cultivation,  in  fact,  nearly  all ;  that  the  timber  is  thin  and  scattering  and  of  no 
commercial  value,  there  not  being  sufficient  quantity  to  pay  for  taking  it  out;  that 
said  evidence  is  material;  that  W.  S.  Austin  has  exercised  the  utmost  diligence 
possible  so  far  as  this  affiant  knows  and  believes,  being,  in  fact,  disabled  for  any 
exertion,  and  bedridden ;  that  this  affiant  on  his  behalf  has  exercised  all  the  dili- 
gence possible  to  procure  the  attendance  of  said  witnesses;  that  affiant  believes  the 
attendance  of  aU  absent  witnesses  can  be  (had)  on  the  25th  day  of  October,  1890; 
that  said  date  would  give  time  for  serving  notices  on  all  transferees  who  have  not 
had  legal  notice  of  said  h(»aring  on  this  day ;  that  he  is  informed  and  believes  there 
are  many  of  said  transferees  appearing  of  record;  that  affiant  has  made  due  effort  to 
procure  the  names  of  said  transferees,  but  can  not  now  produce  them  on  account  of 
the  absence  of  Frank  Austin,  who  ascertained  the  same,  or  was  instructed  to  aM'cr- 
tain  the  same;  that  this  affidavit  is  not  made  for  any  mere  purpose  of  delay,  but  to 
secure  the  production  of  proper  testimony  on  behalf  of  contestant,  and  due  notice 
to  necessary  parties  hereto;  that  the  engagement  of  this  affiant  as  attorney  av as 
verbally  made,  and  he  therefore  is  now  unable  to  produce  written  authority  for 
appearing  for  contestant  at  any  time,  except  when  he  is  before  the  land  office  on 
legal  notice  as  he  is  not  now,  and  that  this  affiant  has  not  been  authorized  to  waive 
notice. 

The  register  denied  the  motion  for  continuance,  on  the  ground  that 
it  **  does  not  state  the  names  and  residences  of  the  witnesses  (except 
one),  and  does  not  show  that  he  has  used  any  diligence  in  procuring 
their  atti-ndance.^'  The  claimant  was  then  allowed  to  introduce  his 
witnesses,  and  after  he  had  examined  two,  counsel  for  contestant,  hav- 
ing been  absent,  returned  and  cross-examined  them  under  protest, 
insisting  that  it  was  irregular  and  illegal  to  require  contestant  to  cross- 
examine  said  witnesses  before  he  presented  his  own  evidence;  that  he 
could  not  proceed  in  the  absence  of  his  witnesses.  The  register  over- 
ruled the  protest  of  counsel  for  contestant,  on  the  ground  that  the 
surveyor  who  made  the  examination  and  at  least  two  of  the  witnesses 
were  present.  Counsel  for  contestant  then  proceeded  with  the  cross- 
examination  under  protest. 

After  claimant  had  examined  nine  witnesses,  T.  0.  Oalhoun,  a  trans- 
feree of  a  part  of  the  land  appeared  in  person,  represented  by  counsel, 
and  waived  any  informality  of  notice  to  him.  At  the  same  time  claim- 
ant moved  that  the  contestant  be  required  to  proceed  with  the  exami- 
nation of  his  witnesses  who  were  present.  This  motion  was  resisted 
by  counsel  for  contestant,  on  the  ground  that  claimant  having  began 
the  examination  of  witnesses,  he  should  finish  before  the  contestant 
should  begin;  and  for  the  additional  reason  that  all  of  contestant's 
witnesses  were  not  present  Claimants  motion  was  allowed,  and  coun- 
sel for  contestant  proceeded  under  protest  to  introduce  his  witnesses 
(record  p.  117). 
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It  also  appears  that  testimony  was  taken  by  a  shorthand  re])orter 
and  a  part  of  it  Wiis  not  in  the  presence  of  the  local  ofhcers;  that  al- 
though the  witnesses  signed  the  stenographic  notes,  they  did  not  !^ign 
their  testimony  after  the  notes  had  been  transcribed,  except  said  De 
Gi'oat,  as  required  by  rule  ot  practice  number  42. 

The  local  officers  rendered  separate  opinions  in  the  case.  The  regis 
ter  states  that  said  hearing  was  set  for  September  22, 1890,  but  the  evi- 
dence was  submitted  on  September  15  to  the  24th  of  September,  said 
year;  that  the  testimony  was  taken  in  shorthand,  but  said  rule  of  prac- 
tice was  not  complied  with ;  that  parties  were  notified  that  if  they 
would  enter  into  stipulation  that  the  evidence  might  be  considered,  the 
local  officers  would  raise  no  objection,  but  no  such  stipulation  was  filed ; 
that-  said  omission  to  comply  with  said  rule  of  practice  was  a  serious 
defect,  as  it  did  not  appear  that  the  stenographer  was  sworn  to  reduce 
the  testimony  to  long  hand  in  words  and  figures  as  given  by  the  wit- 
nesses, bnt  as  counsel  were  notified  of  the  omission  and  have  filed  ar- 
guments in  the  case  and  asked  judgment  on  the  record,  the  caseouglit 
to  be  considered  as  presented,  without  further  delay.  The  sugg'^sti*  u 
is  also  made  that  said  omission  and  the  discrepancy  as  to  date  of  hear- 
ing were,  doubtless,  due  to  the  illness  of  the  register  preventing  hiiu 
from  properly  supervising  the  proceedings. 

The  register  further  held  that  the  burden  of  proof  was  upon  the  con- 
testant to  prove  his  allegations  in  said  contest;  that  the  evidence  failcMl 
to  show  that  the  final  proof  was  made  through  "  gross  ignorance  or 
collusion  of  claimant  and  witnesses,  or  both,''  but  that  it  is  shown  that 
the  land  is  not  chiefly  vahiable  for  its  timber,  and  is  fit  for  cultivation  by 
ordinary  methods  of  farming;  that  the  allegations  in  brief  of  counsel 
for  claimant  relative  to  the  action  in  office  ot  contestant  can  not  be  prop- 
erly considered  by  the  local  land  officers,  because  the  government  being 
a  party  in  interest  in  every  contest,  got)d  faith  must  be  the  basis  of  every 
application  forentry  of  public  land,  and  the  good  faith  of  the  entryman 
is  the  decisive  question  at  issue  in  the  present  case;  that  it  appears, 
on  account  of  the  proximity  of  said  tract  to  the  town  of  South  Bend, 
it  has  become  too  valuable  for  ordinary  homestead  puri)oses,  having 
been  sold  for  $24,000,  and  this  prospective  value  must  have  been  known 
to  the  contestant,  and  explains  his  action  in  bringing  said  contest, 
which  must  be  held  to  be  speculative,  and  his  application  for  a  prefer- 
ence right  of  entry  of  said  land,  when  restored,  was  made  in  bad  faith. 
He  recommended  the  cancellation  of  said  entry. 

The  receiver  found  that  said  rule  of  practice  had  not  been  complied 
with,  but  the  testimony  should  be  considered  by  the  local  officers;  that 
the  evidence  shows  that  said  contest  was  s])eculative,  but  the  evidence 
fiuled  to  prove  the  allegations  of  contest;  that  said  entry  was  made  in 
good  faith,  the  land  being  subject  thereto  under  the  timber  land  act, 
and  said  entry  ought  to  remain  intact  and  said  contest  dismissed.  On 
May  21, 1891,  claimant  appealed  from  the  decision  of  the  register,  and 
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a  motion  for  review  and  rehearing  was  filed  on  June  15, 1891,  by  coun- 
sel for  contestant,  alleging  error  on  tlie  part  of  botli  officers  in  holding 
that  said  contest  was  speculative,  and  error  on  the  part  of  the  receiver 
in  finding  that  the  entry  was  made  in  good  faith  and  should  be  sus- 
tained. In  support  of  said  motion  was  filed  the  affidavit  of  contestant, 
aHoging  that  when  said  testimony  was  taken  he  was  sick  and  had  been 
confined  to  his  room  in  a  distant  State  by  serious  illness,  which  pre- 
vented him  from  either  attending  the  hearing  or  fully  preparing  for 
trial;  that  some  of  his  witnesses  were  necessarily  absent  from  Siiid 
hearing  on  account  of  missing  connections  over  the  transportation  lines 
upon  which  they  traveled;  that  he  was  prejudiced  by  the  manner  in 
whi<;h  said  testimony  was  taken,  being  contrary  to  the  rules  of  practice, 
and  in  the  face  of  the  protest  of  his  attorney;  that  the  evidence  fails  to 
show  that  said  contest  is  speculative,  and  before  such  finding  is  made. 
the  contestant  should  have  an  opportunity  to  offer  evidence  in  rebuttal 
of  the  charge.  Said  motion  was  overruled,  and  the  contestant  appealed, 
alleging  substantially  the  same  errors  contained  in  said  affidavit  filed 
in  support  of  motion  for  review. 

On  appeal  you  held  that  the  obje(!tion  of  the  claimant  that  the  land 
department  had  no  jurisdiction  to  inquire  into  the  validity  of  an  entry 
after  issuance  of  final  certificate  was  not  well  taken,  citing  as  authority 
United  States  t?.  Montgomery  (11  L.  D.,  484);  that  there  was  no  error 
in  overruling  the  motion  for  continuance;  and  "the  fact  that  contest- 
ant was  not  able  to  be  present  at  the  hearing  in  person  is  not  sufficient 
ground  for  continuance;  that  the  notice  served  upon  contestant's  attior- 
ney  was  sufficient,  and  "  a  statement  what  unknown  witnesses  would 
testify  to  is  no  cause  for  a  continuance.^'  You  further  find  that  the 
manner  of  taking  said  testimony  was  ** singular;"  that  the  testimony 
was  not  taken  as  required  by  the  rules  of  practice,  **  yet  both  parties 
acquiesced  in  said  irregularities,  and  in  their  briefs  asked  for  judgment 
upon  the  evidence  introduced  in  the  hearing,  as  shown  by  the  record;" 
that  it  is  not  contended  that  the  record,  which  contains  nearly  four 
hundred  typewritten  pages,  is  inaccurate;  that  both  sides  seem  to 
have  had  a  full  heaiing  before  the  local  officers,  and  the  circumstances 
do  not  require  that  the  record  be  sent  back  for  the  signatui'es  of  the 
witnesses;  but  you  direct  that  hereafter  said  rule  42  must  be  observed 
by  tlie  local  officers. 

You  further  find  that  said  Calhoun  was  the  only  transferee  of  record, 
and  there  is  no  rule  of  practice  requiring  defendants  not  served  with 
noti  e  to  voluntarily  appear  in  a  case. 

Upon  a  review  of  the  testimony  you  find  that  at  the  date  of  entry 
said  tract  was  chiefly  valuable  for  its  timber,  and  had  no  value  for  agri- 
cultural purposes;  that,  if  the  timber  were  removed,  the  land  could  not 
be  cultivated  at  a  profit;  that  claimant  has  acted  in  good  faith;  and 
you  accordingly  sustain  the  entry  and  dismiss  the  contest. 

In  his  appeal,  counsel  for  contestant  alleges  twenty-three  speciflca- 
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lions  of  error,  which  may  be  Bnmmnrized  as  follows:  (1)  In  ruling  that 
the  local  officers  did  not  err  in  reusing  said  motion  for  continaance, 
and  allowing  the  testimony  to  be  taken  contrary  to  the  rules  and  regu- 
lations of  the  Department.  (2)  In  holding  that  the  local  officers  did  not 
err  in  finding  that  said  contest  was  speculative.  (3)  In  holding  that 
the  land  was  subject  to  entry  under  the  timber  land  law,  and  that  the 
claimant  had  acted  in  good  faith. 

The  oral  arguments  made  in  this  case  on  April  14, 1893,  and  the  elab- 
orate briefs  filed  by  the  counsel  in  the  case  have  received  carefiil  and 
patient  consideration. 

The  record  shows  many  irregularities  in  the  proceedings,  which  ought 
not  to  have  been  allowed* 

The  act  of  Congress  approved  June  3, 1878  (20  Stat.,  89),  under  which 
said  entry  was  made,  provides  in  section  one  that  surveyed  public  lands 
within  the  limits  of  said  State,  with  others,  ^^  valuable  chiefiy  for  tim- 
ber, but  unfit  for  cultivation,"  may  be  sold  to  certain  persons  therein 
named  in  quantities  not  exceeding  160  acres  each,  at  two  dollars  and 
fifty  cents  per  acre.  The  second  section  of  said  act  requires  the  appli- 
caut  to  file  a  statement  in  duplicate  under  oath,  designating  the  partic- 
ular tracts  desired,  and 

Hetting  forth  that  the  same  is  unfit  for  Gultivation,  and  valuable  chiefly  for  its  tim- 
ber or  stone;  that  it  is  uninhabited;  contains  no  mining  or  other  improyements, 
except  for  ditch  or  canal  purposes,  where  any  such  do  exist,  save  such  as  were  made 
by  or  belong  to  the  applicant,  nor,  as  deponent  verily  believes,  any  valuable  deposit 
of  K<>ld,  silver,  cinnabar,  copper,  or  coal ;  that  deponent  has  made  no  otber  applioa- 
tiou  under  this  act;  that  he  does  not  apply  to  purchase  the  same  on  speculation,  but 
in  good  faith  to  appropriate  it  to  his  own  exclusive  use  and  benefit ;  and  that  he  has 
notf  directly  or  indirectly,  made  any  agreement  or  contract,  in  any  way  or  manner, 
with  any  person  or  persons  whatsoever,  by  which  the  title  which  he  might  acquire 
from  the  government  of  the  United  States  should  inure,  in  whole  or  in  part,  to  the 
benefit  of  any  person  except  himself.     . 

The  third  section  of  said  act  prescribes  the  requirements  as  to  publi- 
cation of  notice  and  the  manner  of  making  final  proof  and  payment  for 
the  land. 

It  appears  that  the  complainant  complied  with  the  requirements  of 
said  act  and  entered  said  land  on  October  22,  1889. 

By  section  two  of  the  act  of  May  14, 1880  (21  Stat.,  140),  a  preference 
ripht  of  entry  is  given  to  every  person  who  "  has  contested,  paid  the 
land  office  fees,  and  procured  the  cancellation  of  any  pre-emption,  home- 
stead, or  timber  culture  entry.''  Under  the  rules  of  practice  (No.  6),  it 
is  declared  that — "  In  case  of  an  entry  or  location,  on  which  final  cer- 
tificate has  been  issued,  the  hearing  will  be  ordered  only  by  direction 
of  the  Commissioner  of  the  General  Land  Office."  It  is  clear  that  under 
this  rule  the  contestant  is  entitled  to  notice  of  your  action  when  a  hear- 
ing is  ordered  upon  his  application  to  contest  a  final  entry.  The  bur- 
den of  proof  is  upon  him  to  show  that  the  allegations  of  his  contest  are 
true,  and  he  is  required  to  pay  the  costs  of  the  contest  (Rule  of  Prac- 
tice 54).    It  is  therefore  eminently  right  and  proper  that  the  contestant 
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should  have  dae  notice  of  the  hearing,  in  order  that  he  may  make 
ample  preparation  for  the  successM  prosecution  of  his  contest. 

It  is  true  that  under  rule  of  practice  No.  20,  ^<  a  postponement  of  a 
hearing  to  a  day  to  be  fixed  by  the  register  and  receiver  may  be  allowed 
on  the  day  of  trial  on  account  of  the  absence  of  material  witnesses,  when 
the  party  asking  for  the  continuance  makes  an  affidavit  before  the  reg- 
ister and  receiver  showing"  (1)  that  one  or  more  of  the  witnesses  in  his 
behalf  is  absent  without  his  procurement  or  consent;  (2)  the  name  and 
residence  of  each  witness;  (3)  the  facts  to  which  they  would  testify; 
(4)  the  materiality  of  the  evidence;  (5)  the  exercise  of  proper  diligence 
to  procure  the  attendance  of  the  absent  witnesses;  and  (6)  that  affiant 
believes  said  witnesses  can  be  had  at  the  time  to  which  it  is  sought  to 
have  the  trial  postponed. 

While  it  appears  that  said  rule  does  not  specifically  designate  the 
absence  of  a  party  on  account  of  sickness  as  a  ground  of  continuance, 
yet  where  it  is  shown,  as  in  the  case  at  bar,  that  the  contestant  had 
not  been  duly  notified  of  said  hearing,  and  the  affidavit  is  made  by  an 
attorney  who  swears  that  he  has  only  been  employed  verbally,  that  the 
contestant  has  not  been  legally  notified  and  he  is  not  authorized  to 
waive  due  notice  of  »aid  hearing,  and  that  the  contestant  is  unable  to 
be  present  on  account  of  serious  illness  in  the  State  of  Michigan,  and 
gives  the  name  of  one  witness,  stating  that  there  are  others  unknown 
to  him,  together  with  what  witnesses  will  testify  to,  which  appears  to 
be  material,  the  allegations  are  sufficient,  and  the  motion  for  continu- 
ance should  have  been  granted.  United  States  v.  Conners  et  al,  (5  L. 
D.,  647) ;  see  note  to  Stevenson  v,  Sherwood  (22  111.  238) ;  74  American 
Decisions,  141. 

It  also  appears  that  the  testimony  was  not  taken  as  required  by  rule 
of  practice  No.  42;  that  no  waiver  of  the  requirement  of  said  rule  was 
made  by  counsel  for  contestant,  but  in  his  affidavit  in  support  of  his 
motion  for  review  and  rehearing  in  said  case,  contestant  strenuously 
insisted  that  said  testimony  was  not  properly  taken,  and  he  also  alleges 
the  same  error  in  his  appeal  from  the  opinions  of  the  local  office  and 
your  decision. 

In  my  judgment  the  motion  for  review  and  rehearing  should  have 
been  granted  by  the  local  officers,  and  on  appeal,  by  your  office.  This 
view  of  the  case  obviates  the  necessity  of  i)assing  upon  the  evidence  in 
the  case.  It  has,  however,  been  carefully  reviewed,  but  on  account  of 
the  manner  in  which  the  testimony  was  taken,  the  conflicting  opinions 
of  the  local  officers  upon  the  character  of  the  land,  the  almost  irrecou- 
ciltible  statements  of  the  witnesses  who  were  examined,  the  absence 
fi-om  the  hearing  of  the  contestant,  who  was  shown  to  have  been  seri- 
ously ill,  the  value  of  the  land,  and  the  interest  of  the  transferees,  I 
think  a  rehearing  should  be  had,  at  which  all  parties  in  interest  may 
be  present  and  ofl'er  testimony  in  accordance  with  the  rules  and  regu- 
lations of  the  Department. 
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Tour  decision  is  accordingly  modified,  and  you  will  direct  the  local 
officers  to  fix  a  time  for  a  hearing  of  said  case,  and  cause  the  parties 
in  interest  to  be  dnly  notified  thereof,  at  which  testimony  may  be  sub- 
mitted by  the  contestant  tending  to  show  the  illegality  of  said  entry, 
and  by  the  claimant  and  transferees,  in  support  of  the  same. 

In  view  of  the  allegations  of  bad  faith  on  the  part  of  the  claimant, 
that  said  contest  is  speculative,  and  since  the  government  is  a  part\  in 
interest  in  every  contest,  the  local  officers  should  endeavor  to  ascer- 
tain whether  said  parties  have  acted  in  good  faith,  and  make  report 
upon  the  evidence  submitted  at  said  hearing.  Upon  receipt  of  the  re- 
port of  the  local  officers,  you  will  readjudicate  the  case. 


PRACTICB-RirLB  OT— APPEAL— NOTICB. 

DOBEB  V.  Campbell  et  al. 

In  eompnting  the  time  within  whioii  an  appeal  must  be  filed,  where  notice  of  the 
decision  ia  served  on  the  resident  attorney,  the  day  of  mailing  the  decision  and 
one  day  additional  should  be  excluded. 

Notiee  of  a  decision  to  an  attorney  of  record  is  notice  to  the  party  he  represents. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeiieral  Land 

Office^  July  13, 1893. 

In  the  case  of  Alois  Dober  v.  Mary  L.  Campbell  and  Samuel  L.  Sel- 
den,  the  contestant  has  filed  a  motion  to  dismiss  the  appeal,  ux)on  the 
ground  that  it  was  not  filed  within  the  time  prescribed  by  the  rules  of 
practice. 

It  appears  that  your  decision  was  rendered  on  December  20, 1802, 
and  that  on  the  same  day  Messrs.  Britton  and  Gray  of  this  city,  were 
notified  of  said  decision,  as  attorneys  for  the  defendants.  Excluding 
the  day  of  mailing  and  the  one  day  allowed  by  the  rules,  the  time  within 
which  said  appeal  was  required  to  be  filed,  under  the  rules,  commenced 
to  run  on  December  22, 1892,  and  expired  February  20, 1893— provided 
the  notice  to  said  attorneys  was  notice  to  said  defendants.  The  appeal 
was  not  filed  in  the  General  Land  Office  until  March  9, 1893. 

It  is  alleged  in  answer  to  said  motion  to  dismiss  that  a  similar  notice 
was  also  served  on  F.  O.  Clark,  attorney  for  said  defendants,  which 
was  sent  throngh  the  local  ofiice;  and  he  filed  an  appeal  from  said 
decision,  in  behalf  of  said  defendants,  within  the  time  required  by  the 
rales.  Messrs.  Britton  and  Gray  insist  that,  while  they  '^  had  gener- 
ally represented  these"  (and  other)  "  cash  entrymen,  as  a  body,  before 
Congress  and  the  Department  for  a  series  of  years,'^  as  ''  the  contlicts 
developed  under  this  final  legislation  between  such  entrymen  and 
alleged  settlers  involved  in  part  certain  general  questions  of  law  arising 
under  the  forfeiture  act,''  yet  they  "  were  not  the  attorneys  of  Campbell 
and  Selden,  nor  authorized  .to  file  appeal  on  their  behalf 3"  and  they 
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contend  that  therefore  notice  to  them  should  not  bind  Campbell  and 
Selden — whose  appeal  was  filed  in  time  by  their  local  counsel. 

In  reply  to  said  answer,  counsel  for  the  contestants  allege  that  Messrs. 
Britton  and  Gray  appeared  for  said  defendants  specifically — the  argu- 
ment filed  in  your  office,  and  the  copy  of  the  same  served  upon  counsel 
for  contestants,  being  signed  by  them  as  "Attorneys  for  Mary  L.  Camp- 
boll  and  Samuel  L.  Selden;"  and  that  when  counsel  for  contestants 
served  a  copy  of  their  argument  on  Messrs.  Brittim  and  Gray,  the  lat- 
ter acknowledged  such  service  as  attorneys  for  the  defendants  named. 

Said  parties  having  appeared  as  counsel  of  record  for  Campbell  and 
Selden,  notice  was  properly  given  to  them  as  such  counsel ;  and  the 
appeal  not  having  been  filed  within  sixty  days  from  notice  to  said  coun- 
sel, it  must  be;  and  is  hereby,  dismissed. 


BXPAYMENT— ASSIGN  EE— RELEASE. 

James  B.  Goodman. 

An  entryman  who  applies  for  repayment,  and  alleged  that  he  has  sold  the  land  cov 
ered  by  the  canceled  entry,  that  the  sale  was  made  nnder  warranty  deed,  and 
that  the  warranty  has  been  made  good,  should  furnish  evidence  that  he  has  in 
fact  made  good  his  warranty,  and  also  obtain  a  release  from  his  grantee  of  aU 
interest  under  the  entry  involved. 

Acting  Secretary  Sims  to  the  Commissioner  of  the  General  Land  Office^ 

July  J27y  1893. 

Under  date  of  June  10, 1893,  the  First  Comptroller  of  the  Treasury 
returned  to  this  Department  report  No.  57,148,  with  accompanying 
papers,  made  by  your  ofl&ce  in  favor  of  James  B.  Goodman  for  land 
erroneously  sold. 

The  Comptroller  refers  to  the  fact  that,  in  his  ex  parte  affidavit,  Mr. 
Goodman  had  sold  and  conveyed  to  third  parties  all  his  right,  title, 
and  interest  in  said  land;  that  he  made  said  sale  under  a  warranty 
deed,  and  that  be  had  made  good  his  warranty.  He  further  asks  that 
repayment,  under  the  act  of  June  16, 1880,  be  made  to  him. 

The  Comptroller  further  calls  attention  to  the  fact  that  there  is  no 
other  evidence  of  his  having  made  good  his  warranty  than  his  own 
statement.  He  then  quotes  from  section  2  of  the  act  of  June  16, 18S0, 
which  provides  for  repayment  in  certain  cases  to  the  person  who  made 
such  entry,  or  to  his  heirs  or  assigns.    He  further  says: 

This  act  would  seem  to  give  the  assi^ee  of  said  James  B.  Goodman  the  right  to 
this  money,  and  a  release  of  aU  the  assignee's  right,  title  and  interest  derived  through 
and  under  cash  entry  No.  14,175,  would  seem  necessary  in  order  to  entitle  any  one 
to  the  repayment  provided  for  by  said  act. 

I  therefore  return  the  papers,  and  respectfully  suggest  that  Mr.  Goodman  he  re- 
quired to  furnish  evidence  that  he  did  in  fact  make  good  his  warranty,  and  as  alleged 
by  him,  and  also  obtain  a  release  ft-om  his  grantee  to  the  land  involved. 
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Ithiuk  the  point  made  by  the  Comptroller  is  well  taken,  and  you  will 
take  the  proceedings  necessary  to  secure  the  evidence  suggested  in  the 
language  above  quoted,  after  which  you  will  again  transmit  the  x)apers 
to  tlusDcpartmeut  for  further  action. 


extension  oe  time  for  payment-equitable  action, 

Lizzie  Anthony. 

i  showing  made  for  the  purpose  of  obtaining  an  extension  of  time  for  payment  may 
not  warrant  an  allowance  of  the  request,  but  may  be  accepted,  in  connection 
with  the  final  proof,  as  J  notifying  equitable  action  in  the  event  of  subsequent 
payment,  and  the  requisite  proof  of  non-alienation. 

First  Assistant  Secretary  Sims  to  the  Gommiftsioner  of  the  Oeneral  Land 

Office^  August  2,  1893. 

I  have  considered  the  appeal  of  Lizzie  Anthony  from  your  decision 
of  July  11, 1892,  refusing  to  grant  her  one  year  of  time  to  pay  for  her 
land,  to  wit,  lot  4,  S\V.  J  of  the  NW.  \  and  the  W.  ^  of  the  SW.  J  of 
Sec5,T.  151  N.,  R.  GL  W.,  Grand  Forks,  North  Dakota. 

She  filed  her  prL-emption  dechiratory  stateiiieiitfor  the  land  July  17, 
1889,  alleging  settlement  on  the  12th  of  the  same  month;  she  made 
final  proof  May  6, 1892.  She  is  a  single  woman.  Her  improvements 
are  shown  to  consist  of  a  good  house,  a  well  of  water,  and  ten  and  one- 
half  acres  of  breaking,  all  estimated  at  from  $200  to  $250.  She  filed 
her  affidavit,  which  was  duly  ci)rroborated,  on  May  6,  1892,  asking  one 
year  in  which  to  make  payment  for  the  land,  and  set  I'orth  that  she 
had  lost  five  and  one-half  acres  of  flax  by  the  frost.  It  is  suggested  in 
your  letter,  refusing  her  the  time  asked,  that  Awe^  and  one-half  acres  of 
fex  being  killed  by  frost  would  hardly  bring  her  within  the  purview  of 
joint  resolution  of  September  30,  1890,  (26  Stat,  684)  and  the  provi- 
sions of  circular  of  Oc  tober  27,  1890,  (11  L.  D.,  417). 

The  year  asked  for  has  elapsed  nearly  two  months  since,  but  as  the 
liapers  have  been  on  file,  her  rights  are  preserved.  The  joint  resolu- 
tion referred  to  provides  for  an  extension  of  time  of  payment  when  it  is 
shown  by  the  settler  that  he,  "  by  reason  of  a  failure  of  crops,  for  which 
be  \&  in  no  wise  responsible,  is  unable  to  make  the  payment  on  liis  homo- 
stead  or  pre-emption  claim,  required  by  law,"  etc.,  and  the  Commissioner 
is  authorized  to  extend  the  time  not  to  exceed  one  year. 

It  LB  said  that  this  entrywoman  expected  in  addition  to  the  crops 
raised,  to  borrow  money  to  make  her  payment.  It  was  not  in  the  con- 
templation of  Congress  to  extend  the  time  to  enable  an  entrynian  to 
borrow  money  to  pay  out  on  the  land;  this  condition  (k)uld  have  been 
foreseen,  and  while  it  is  unfortunate  that  this  woman  has  made  the 
improvements  that  she  has,  and  that  she  could  not  raise  the  money  to 
make  payment,  yet  I  cannot  find  any  authority  in  the  resolution  for 
eitending  the  time  of  payment^  on  the  showing  made.    However,  inas- 
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mncli  as  this  woman  has  made  the  improvements  on  the  land,  and 
resided  there  in  good  faith,  and  offered  her  final  proof  in  time,  and 
inasmuch  as  she  did  sustain  some  loss  of  crops,  for  which  she  was  not 
responsible,  and  as  the  proof  is  satisfactory,  and  there  is  no  protest 
against  her  i)roof,  or  adverse  claimant  to  the  land,  you  will  return  the 
final  proof  to  the  local  officers,  and  if  the  entrywoman  shall,  upon  notice 
hereof,  file  an  affidavit  of  non-alienation  and  pay  the  entry  price  for  the 
laud,  the  final  proof  will  be  accepted,  certificate  issued,  and  the  entry 
referred  to  the  board  of  equitable  adjudication  for  its  consideratioD, 
under  the  apx)ropriate  rule. 


ikdian  lands- allotment—patent. 
Floeenoe  May  Ree. 

When  an  allottee  dies  after  selection  and  prior  to  approval,  the  allotment  will  npon 

approval  be  confirmed  to  tlie  heirs  of  the  deceased  allottee. 
The  Department  will  allow  a  change  of  a  selection  even  after  approval,  if  it  be 

shown  to  be  for  the  best  interest  of  the  allottee,  bnt  such  change  can  not  be 

made,  even  before  approval,  except  with  the  consent,  and  under  the  direction  of 

the  Department. 
Patent  should  issue  in  the  name  of  the  heirs  generally,  where  the  allottee  dies  prior 

to  the  issuance  of  patent. 

Acting  Secretary  Sims  to  the  Oommissumer  of  Indian  Affairs^  August  2j 

1893. 

By  letter  of  July  14, 189^,  you  submitted  a  request  upon  behalf  ot 
the  heirs  of  Florence  Mary  Ree,  an  Indian  allottee  at  the  Yankton 
Agency,  South  Dakota,  that  the  selection  made  by  said  allottee  may 
be  cliangcd  in  order  to  locate  her  allotment  ne^r  those  of  her  sister  and 
mother  and  ask  to  be  instructed  as  to  whether  an  allotment  made  in  tJie 
field  shall  be  confirmed  to  an  allottee  who  dies  between  the  date  of  the 
selection  and  the  approval  of  the  schedule  by  the  Department  and  also 
as  to  whether  a  patent  issued  upon  such  an  allotment  should  issue  to 
the  heirs  by  name  or  to  the  heirs  generally. 

The  first  question  propounded  came  up  in  connection  with  allot- 
ments upon  the  Sioux  lands  under  the  provisions  of  the  act  of  Mttfch 
2, 1889,  (25  Stats.,  888)  and  was  submitted  to  the  Assistant  Attorney 
General  for  his  opinion.  He  held  that  in  case  of  the  decease  of  an 
allottee  after  selection  and  prior  to  approval  thereof  the  allotment 
should  be  confirmed  to  the  heirs  of  such  allottee  and  that  opinion  was 
adopted  by  the  Department,  (14  L.  D.  463).  The  provisions  of  said 
act  of  1889  are  the  same  as  to  the  matter  under  consideration  as  those 
of  the  general  allotment  act  of  February  8,  1887,  (24  Stats.  388)  and  the 
same  rule  should  govern  under  both  acts.  You  are  advised  that  the 
Department  holds  that  when  an  allottee  dies  after  selection  and  prior 
to  approval  the  allotment  will  upon  approval  be  confirmed  to  the  heirs 
of  such  deceased  allottee. 
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This  Department  will  allow  a  chaoge  of  a  selection  for  allotmeut 
eren  after  approval  if  it  be  shown  to  be  for  the  best  interest  of  the 
aUottee  bat  snch  change  cannot  be  made  even  before  approval  except 
with  the  consent  and  under  the  direction  of  the  Department.  George 
Price  12  L.  D.  162. 

As  to  the  form  of  the  patent  in  those  cases  where  the  allottee  dies 
prior  to  the  issaance  of  patent  it  was  held  on  April  12,  1893  in  the 
(Mse  cited  by  you,  that  of  Dr.  McKay,  that  the  patent  should  issue  to 
Ills  heir  by  name  and  this  course  has  been  followed  in  otlier  ceases.  In 
tliat  of  Pretty  Crazy  Eyes  (15  L.  D.  76)  it  was  said  that  the  heir  inight 
relinquish  the  patent  theretofore  issued  and  that  the  new  patent  should 
be  issued  to  the  father  as  heir  upon  due  proof  of  heirship.  No  discus- 
sion of  the  question  a^  to  whether  a  patent  for  lands  of  a  (Un^eased 
allottee  should  be  issued  to  the  heirs  generally  or  to  tbem  by  name  is 
found  in  either  of  those  cases  nor  has  any  general  rule  been  adojitcd 
so  fieur  as  I  am  informed. 

In  the  issuance  of  patents  to  others  than  Indians  the  rule  is  that 
where  one  entitled  to  a  patent  dies,  the  patent  shall  issue  in  the  name 
of  the  heirs  generally  without  specifically  naming  them.  Clara  Huls 
(9  L.  D.  401).    Instnictions  (13  L.  D.,  49). 

One  of  the  strong  arguments  in  favor  of  this  practice  is  the  fact  that 
it  is  difficult  for  this  Department  to  determine  with  certainty  the  heir- 
ship ill  any  given  case  and  that  this  may  be  more  readily  and  certainly 
determined  in  the  courts.  This  fact  would  seem  as  pertinent  to  thecases 
affecting  the  title  to  Indian  allotments  as  those  under  the  general  laws. 
In  the  general  allotment  act  of  February  8, 1887,  (24  Stats.,  388)  it  is 
provide!  as  follows : 

That  npon  the  approval  of  the  aUotments  provided  for  in  this  act  by  the  Secretary 
of  the  Interior,  he  shaU  caoee  patents  to  issue  therefor  in  the  name  of  the  aUottces, 
vhich  patents  shall  be  of  the  legal  effect  and  declare  that  the  United  States  does 
Mid  wiU  hold  the  lands  thus  .allotted,  for  the  period  of  twenty-five  years,  in  trust  for 
the  sole  ase  and  benefit  of  the  Indian  to  whom  the  allotment  shaU  have  been  made, 
or  in  case  of  his  decease,  of  his  heirs  according  to  the  laws  of  the  State  or  Territory 
vbere  such  land  is  located,  and  that  at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to  said  Indian  or  to  his  heirs  as  aforesaid,  in 
fee,  discharged  of  said  trust  and  free  of  all  charge  or  incumbrance  whatsoever. 

There  is  nothing  in  this  general  provision  of  the  law  to  take  these 
cases  out  of  the  general  rule  but  on  the  contrary  it  favors  the  conclu- 
sion that  the  proper  rule  for  such  cases  is  that  laid  down  in  the  Huls 
case  {supra).  The  land  is  to  be  held  in  trust  for  the  allottee  or  his 
heirs  according  to  the  laws  of  the  State  or  Territory  where  it  is  located, 
and  the  courts  of  such  State  or  Territory  are  the  tribunals  best  pre- 
l>iu*cd  to  determine  such  heirship. 

After  a  careful  consideration  I  have  concluded  that  these  patents 
shoald  issue  to  the  heirs  generally  of  the  deceased  allottees  and  not  to 
them  by  name  and  you  will  be  governed  accordingly. 
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ACT  OF  JITNB  «,  1878-^TONE  LAND. 

MoBDEOAi  V.  State  of  Oalifobnia. 

Land  more  valaable  for  the  stone  found  thereon  than  for  agricultural  purposes,  or 
grazing,  is  subject  to  entry  under  the  act  of  June  3,  1878. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  2^  1893, 

On  the  Ist  of  December,  1891,  George  W.  Mordecai  made  his  sworn 
statement  under  the  act  of  June  3,  1878,  (20  Stat.,  89)  for  the  purchase 
of  lots  5  and  6  of  Sec.  24,  and  lots  7  and  8  of  Sec.  26,  T.  10  S.,  B.  L'l 
£.,  M.  D.  M.,  Stockton  land  district,  Oalifornia.  He  alleged  the  land 
to  be  unfit  for  cultivation,  and  valuable  chiefly  for  its  stone. 

On  the  11th  of  December,  1891,  the  State  of  California  presented  its 
application  to  select  as  school  indemnity,  lots  5  and  7  of  Sec.  24,  and 
lots  6,  7  and  9  of  Sec.  25,  and  filed  a  protest  against  the  allowance  of 
the  application  of  Mordecai,  setting  forth  that  his  application  to  pur- 
chase was  not  made  for  his  own  exclusive  benefit,  and  that  the  land 
was  not  of  the  character  that  the  government  contemplated  should  l>e 
sold  under  the  act  of  June  3, 1878,  it  not  being  chiefly  valuable  for  either 
stone  or  timber  thereon,  but  more  valuable  for  grazing  and  pasture. 

At  the  time  set  for  Mordecai  to  make  the  proof  necessary  to  entitle 
him  to  enter  the  land,  the  State  by  its  attorneys,  appeared  and  cross- 
examined  the  claimant  and  his  witnesses,  and  submitted  testimony  in 
support  of  its  protest. 

On  the  30th  of  April,  1892,  the  local  officers  united  in  a  decision  in 
favor  of  Mordecai,  which  was  affirmed  by  you  on  the  27th  of  July,  of 
that  year.  An  appeal  from  your  dscision  brings  the  case  to  the  De- 
partment, it  being  insisted  that  your  decision  is  contrary  to  law,  and 
to  the  evidence  in  the  case. 

At  the  hearing  there  was  considerable  conflict  of  opinion  between 
the  witnesses  of  the  respective  parties,  concerning  the  quality  and 
value  of  the  granite  with  which  the  land  was  shown  to  abound,  and 
concerning  the  value  of  the  land  for  pasturage. 

The  claimant  testified  emphatically,  that  the  entry  was  solely  for  his 
own  use  and  benefit,  and  that  no  person,  corporation  or  company,  had 
any  interest,  directly  or  indirectly,  therein. 

It  was  shown  that  the  land  in  contest  lies  on  the  steep  slope  of  a 
mountain,  and  is  a  mass  of  granite  rock,  sparsely  covered  with  decom- 
l)0sed  granite  sand  in  spots,  on  which  a  scanty  vegetation  grows  in  tlie 
winter  season;  that  it  is  rough  and  rocky,  covered  with  boulders  and 
sharp  jutting  ledges  of  rock,  being  totally  and  wholly  unfit  for  culti- 
vation, and  that  there  was  a  valuable  ledge  or  quarry  of  building  gran- 
ite on  the  claim,  at  least  a  quarter  of  a  mile  in  length,  and  extending 
one  hundred  and  fifty  feet  above  the  San  Joaquin  Kiver. 
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An  expert  quarryman,  who  was  sworn  as  a  witness  for  the  claimant, 
testified  that  an  extensive  ledge  of  granite,  valuable  for  building  pur- 
poses, exists  on  the  land,  and  that  such  ledge  contains  a  vertical,  as 
well  as  horizontal  bed  seam*  He  also  testified  that  the  granite  was 
equally  as  good  in  quality  as  the  Baymond  granite,  the  market  value 
of  which  was  ninety  cents  a  cubic  foot;  that  the  cost  of  getting  out 
tiie  Baymond  granite,  and  hauling  it  several  miles  to  the  cars,  was 
thirty  cents  per  cubic  foot,  twenty  cents  of  which  was  for  quarrying. 
He  further  said  it  was  practicable  to  quarry  granite  on  Mordecai's  claim 
with  profit. 

The  contestant's  expert  witness  testified  that  the  granite  was  suita 
ble  for  the  construction  of  dams,  and  would  be  worth  seventy  cents  per 
cubic  foot  on  the  ground,  for  that  purpose. 

It  was  shown  that  the  total  amount  of  land  on  the  claim  which  pro 
duced  vegetation,  was  twenty-four  acres,  in  scattered  spots,  and  tha)i 
the  renting  price  of  grazing  land  of  that  character,  was  twenty-five  cents 
per  acre  for  the  season. 

A  preponderance  of  the  evidence  clearly  shows  that  the  claim  is  mort. 
valuable  for  its  stone  than  for  agricultural  or  grazing  purposes,  and 
that  the  claimant  is  an  applicant  for  the  land  in  good  faith,  and  hau 
made  no  agreement,  express  or  implied,  to  convey  the  land,  or  to  take 
the  same  up  for  the  use,  benefit  or  behoof  of  any  company  or  corpora- 
tion, or  of  any  person  other  than  himself. 

I  think  the  land  was  of  the  character  that  the  government  contem- 
plated should  be  sold  under  the  provisions  of  the  act  of  June  3, 1878; 
tkat  Mordecai  applied  to  purchase  the  land  under  said  law,  on  account 
of  the  stone  thereon;  and  that  the  title  Which  he  seeks  to  acquire  is  not 
for  the  use  and  benefit  of  some  other  person  or  persons,  or  association 
of  persons,  other  than  himselfl  The  decision  apx>ealed  from  is  accord- 
ingly affirmed. 


PRACnCE-APPKAL-NOTICB-nULB  48. 
BUTOHEB  V.  AVEBILL. 

^An  appeal  to  tke  Department  wiU  not  be  considered  in  the  absence  of  notice  to  the 
opposite  party,  although  the  appeal  of  sach  party  to  the  Commissioner  was  dis- 
missed for  failure  to  file  the  same  in  time. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  2,  1893. 

On  the  13th  of  January,  1888,  Obilli  AveriU  made  timber  culture 
entry  for  the  NE.  ^  of  Sec.  34,  T.  25,  S.,  B.  23  E.,  M.  D.  M.,  Yisalia  land 
district,  California. 

On  the  28th  of  July,  1890,  Henry  W.  Butcher  filed  affidavit  of  contest 
against  said  entry,  alleging  that  the  entry  man  had  failed  to  comply 
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with  the  law  under  which  his  entry  was  made,  specifying  in  what  par- 
ticolars  he  had  made  default. 

A  hearing  was  ordered,  which  took  place  on  the  5th  of  November, 
1890,  and  resulted  in  a  decision  by  the  local  officers  on  the  28th  of 
March,  1891,  in  which  they  dismissed  the  contest  of  Butcher,  and 
allowed  the  entry  of  Ayerill  to  remain  intact,  subject  to  compliance 
with  the  timber  culture  law. 

From  that  decision  Butcher  filed  an  appeal  to  your  office,  which  was 
dismissed  by  you  on  the  9th  of  May,  1892,  on  the  ground  of  not  having 
been  filed  in  time.  You  then  considered  the  case  under  Rule  48  of  Prac- 
tice, and  reversed  thedecision  of  the  local  officers,  asnot  being  in  accord- 
ance with  existing  laws  and  regulations,  and  held  the  entry  of  Averill 
for  cancellation  on  the  ground  that  he  had  failed  to  comply  with  the 
requirements  of  law  during  the  second  year,  and  up  to  notice  of  contest. 

The  appeal  filed  by  Averill  from  your  decision,  upon  which  he  sought 
•to  bring  the  case  to  the  Department  bore  no  evidence  of  service  of  notice 
thereof  upon  the  appellee,  and  you  therefore  returned  the  same,  under 
Sule  82  of  Practice,  and  directed  the  local  officers  to  notify  him  that  he 
would  be  allowed  fifteen  days  within  which  to  amend  the  defect. 

Such  notice  was  given  on  the  19th  of  August,  1892,  by  registered  let- 
ter, which  was  duly  received,  according  to  the  return  card,  and  on  the 
24th  of  September,  1892,  the  local  officers  returned  the  appeal  to  your 
office,  accompanied  by  the  statement  that  more  than  fifteen  days  had 
elapsed  since  notice  of  the  defect  in  his  appeal  had  been  served  on 
Averill,  and  he  had  taken  no  action  in  the  matter.  You  thereupon 
transmitted  said  appeal  to  the  Department. 

Sule  82  of  Practice  provides  that  ^^  when  the  Commissioner  consid- 
ers an  appeal  defective,  he  will  notify  the  party  of  the  defect,  and  if 
not  amended  within  fifteen  days  from  the  date  of  the  service  of  such 
notice,  the  appeal  may  be  dismissed  by  the  Secretary  of  the  Interior, 
and  the  case  closed.'' 

Bales  86  and  93  of  Practice,  require  that  notice  of  appeal,  with  speci- 
fication of  errors,  must  be  served  on  the  appellee,  or  his  counsel,  within 
sixty  days  from  the  notice  of  the  decision  from  which  an  appeal  is 
proposed  to  be  taken,  and  the  Department  has  uniformly  held  that 
^^  an  appeal  from  the  Commissioner's  decision  will  not  be  entertained, 
in  the  absence  of  notice  to  the  opposite  party."  Baird's  Heirs  v.  Page 
(9  L.  D.,  188);  Huntoon  v.  Devereux  (10  L.  D.,  408). 

The  appellant  has  not  complied  with  the  Bules  of  Practice,  and  the 
decisions  of  the  Department,  and  his  appeal  is  accordingly  dismissed. 
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TIMBEB  CITLTXrilE  APPLICATION— StTCCESSFUL  CONTESTANT. 

John  0.  Pubobll. 

A  saeeesBfol  timber  cnltnre  contestant,  who  files  an  application  to  enter  hnder  the 
timber  caltnre  law  at  the  time  of  initiating  contest,  and  seonres  a  Judgment 
of  cancellation  prior  to  the  repeal  of  said  law,  but  fails  to  exercise  his  preference 
light  until  after  said  repeal,  is  protected  by  the  terms  of  the  repealing  act, 
where  it  appears  that  his  failure  is  due  to  the  fact  that  he  did  not  receive  notice 
of  the  cancellation. 

Erst  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  3,  1893. 

John  O.  Purcell  has  appealed  from  your  decision  of  July  21, 1892, 
holding  for  cancellation  Ms  timber-cnlture  entry,  made  February  21, 
1892,  for  the  SB.  J  of  6,  T.  30,  B.  34,  Garden  Oity  land  district,  Kansas. 

It  appears  that  PurceU  had  contested  the  prior  timber-culture  entry  of 
one  Ohver  H.  King;  that  as  the  result  of  said  contest  King's  entry  was 
canceled  by  your  letter  of  October  7, 1890;  that  notification  of  such  can- 
cellation was  sent  C.  W.  Wadsworth,  attorney  of  record  for  said  Purcell — 
which  notice  was  receipted  for  by  George  T.  Grist,  of  the  firm  of  "Wads- 
worth  and  Orist,"  Santa  Fe,  Kansas,  October  20, 1890.  Tour  decision 
holds  that  "notice  to  Purcell's  attorney  was  notice  to  him;''  and  that 
by  his  failure  to  make  entry  under  his  preference  right,  and  prior  to 
Mardi  3, 1891  (the  date  of  the  passage  of  the  act  repealing  the  timber- 
cnlture  law — ^26  Stat.,  1095),  he  forfeited  all  claim  to  the  land. 

It  appears,  from  the  first  paragraph  of  your  decision,  that  at  the  time 
of  initiating  his  contest,  Purcell  filed  a  timber-culture  application  and 
affidavit.  He  now  makes  affidavit  that  he  never  received  notification 
of  the  cancellation  of  said  entry;  and  he  submits  the  affidavit  of  one 
George  T.  Grist,  who  states  that  for  some  years  prior  to  1890,  he  was 
partner  with  said  Wadsworth  in  the  real  estate  and  loan  business;  that 
some  time  in  October,  1890,  he  received  and  receipted  for  a  letter  di- 
rected to  said  Wadsworth,  containing  a  notice  of  the  cancellation  of  the 
timber-culture  entry  of  Oliver  H.  King;  that  at  the  timeof  receiving  sai<l 
letter,  said  Wadsworth  was  not  a  partner  of  affiant,  and  was  not  a  resi- 
dent of  the  State  of  Kansas;  and  that  affiant  did  not  mail  said  letter  to 
the  appellant,  nor  give  him  notice  of  its  contents,  ''believing  it  to  be  of 
no  consequence." 

The  registry  return  receipt,  signed,  "0.  W.  Wadsworth,  per  Geo.  T. 
Crist,"  would  seem  to  corroborate  the  above  statement. 

It  appears  that  Purcell  knew  nothing  of  the  cancellation  of  King's 
entry  until  he  made  inquiry  at  the  Garden  City  land  office;  that 
promptly  thereafter  (within  thirty  days)  he  applied  to  enter  the  land; 
and  that  no  other  rights  have  accrued. 

In  view  of  the  facts  set  forth,  it  is  my  opinion  that  Purcell  had  a  bona 
fide  claim  initiated  before  the  passage  of  the  act  repealing  the  timber-- 
culture  law,  and  his  entry  should  be  allowed  to  remain  intact. 

Tour  decision  holding  the  same  for  cancellation  is  therefore  reversed. 
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Ohables  H.  Moobe  et  al. 

Motion  for  review  of  departmental  decision  of  March  1,  ISOS,  16  L. 
D.,  204,  denied  by  First  Assistant  Secretary  Sims,  August  4^  1893. 


APPLICATION  TO  ENTSR^PRACTICS. 

Jebby  Watkins. 

An  applioation  to  enter,  presented  while  the  land  in  qnestion  is  inTolved  in  the  pend- 
ing application  of  another,  should  he  held  to  await  the  final  disposition  of  the 
prior  appUcation. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Lai\d 

Office^  August  5, 1893. 

SertY  Watkins  has  appealed  from  your  decision  of  July  2, 1892,  sus- 
taining the  action  of  the  local  officers  in  rejecting  his  application  to 
make  homestead  entry  of  the  SW.  i  of  Sec.  27,  T.  126,  B.  51,  Water- 
town  land  district,  South  Dakota. 

The  local  officers  rejected  said  application  because — 

Said  land  is  emhraced  in  the  application  of  HrlS^.  Greene,  previously  presented  and 

rejected,  April  23,  1892 Thirty  days  from  receipt  of  notice  of  my 

letter  to  Greene  were  allowed  him  within  which  to  appeal;  during  said  time  the 
land  in  qnestion  is  segregated,  and  not  subject  to  your  application. 

Watkins  contends  that  the  fact  that  Greene  had  been  allowed  thirty 
days  in  which  to  appeal  was  not  sufficient  reason  for  rejecting  his 
(Watkins')  application,  and  that  you  were  in  error  "  in  holding  that 
the  said  tract  was  segregated  and  not  subject  to  entry.'' 

The  local  officers  may  have  used  too  strong  an  expression  in  saying 
that  the  tract  "is  segregated"  by  Greene's  application;  but  they 
were  correct  in  so  far  as  they  held  that  Watkins'  entry  ought  not  to 
have  been  allowed  under  the  circumstances  set  forth.  The  proper 
practice  would  have  been  to  have  received  the  application,  noting  the 
date  of  its  presentation,  and  held  it  to  await  the  time  allowed  him 
[Greene]  to  appeal;  and  in  case  the  latter  failed  to  appeal  within  the 
time  prescribed,  then  Watkins'  application  should  have  been  allowed 
as  of  the  date  when  presented. 

It  appears  that  Greene,  within  the  thirty  days  allowed  him,  appealed 
to  your  office,  where  said  appeal  was  pending  at  the  date  of  your  deci- 
sion adverse  to  Watkins ;  that  since  the  date  of  said  decision  in  Watkins' 
case  you  have  rendered  a  decision  adverse  to  Greene;  and  that  Greene 
has  appealed  to  the  Department,  where  his  case  is  still  pending  (Vol. 
18,  No.  224). 

Under  the  circumstances  Watkins'  application  ought  still  to  be  held 
awaiting  final  action  on  Greene's  application;  and  in  case  the  decision 
of  the  Department  shall — when  his  case  is  reached — ^be  against  Greene, 
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tlieii  Watkins'  application  may  be  allowed  as  of  the  date  when  pre- 
seated,  if  no  other  objection  appears  than  the  prior  application  of 
Greene. 
Yoar  decision  is  modified  as  herein  indicated. 


PISE-SlCPnON-KBPEAIi-SUCCBSSFtTL  CONTESTANT. 

Ghables  Moobe. 

A  eontestant  who  begins  his  suit  prior  to  the  repeal  of  the  pre-emption  law,  but 
does  not  beoore  a  judgment  of  cancellation  until  after  said  repeal,  has  no  right 
under  said  law  that  falls  within  the  protection  extended  by  the  repealing  act  to 
daims  *'  lawfully  initiated.'' 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Officej  August  9^  1893. 

I  have  considered  the  appeal  of  Charles  Moore  from  your  decision  of 
September  13, 1892,  affirming  the  judgment  of  the  local  officers  reject- 
ing his  pre-emption  declaratory  statement  for  the  SE.  ^  of  Sec.  32,  T. 
16  N.,  B.  20  W,,  Grand  Island,  Nebraska,  land  district. 

The  record  shows  that  one  Emma  E.  Day  had  made  a  timber-culture 
eutry,  No.  5991,  for  said  land.  In  August,  1890,  Moore  initiated  a  con- 
test against  it;  and  on  April  2,  1891,  Day's  entry  was  canceled  upon 
said  contest;  thereupon  Moore  was  awarded  a  preference  right  of  entry 
of  said  land,  under  the  act  of  May  14, 1880.    (21  Stats.,  140). 

No  step  or  action  asserting  his  preference  right  seems  to  have  been 
taken  by  Moore  within  thirty  days  after  notice  of  said  cancellation,  nor 
until  the  28th  day  of  June,  1892,  when  he  filed  in  the  local  office  a  pre- 
emption declaratory  statement  for  said  land,  alleging  settlement  thereon 
June  37,  1892, 

The  local  officers  rejected  his  application,  on  the  ground  that  the  pre- 
emption law  is  repealed,  and  that  he  failed  to  show  that  his  filing  was 
initiated  prior  to  the  repeal  of  said  law. 

On  the  2nd  of  July,  1892,  Moore  filed  in  the  local  office  his  own  affi- 
davit, (and  a  corroborating  affidavit  of  one  Sidney  Moore,  both  dated 
July  1, 1892)  alleging:  That  about  August,  1890,  he  contested  a  tiniber- 
cnltore  entry  on  the  laud  aforesaid,  and  that  about  the  same  date,  '^  he 
offered  to  make  declaratory  statement  entry  of  said  premises,  and  that 
the  same  was  rejected  and  refused  by  the  Hon.  Register  and  Eeceiver 
until  such  time  that  said  entry  of  timber-culture  should  be  canceled ;" 
and  that  after  hearing  the  contest,  '^  upon  the  evidence  duly  taken,  the 
Oeneral  Land  Office  canceled  said  entry  and  gave  this  affiant  a  prefer- 
ence right  of  filing  on  said  premises  -J^  The  affiant  reiterates  his  original 
intention, — (at  the  time  of  the  initiation  of  his  contest  against  Emma 
E.  Day) — "  to  file  his  declaratory  statement  on  said  prenuses.'^ 
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On  the  23d  day  of  June,  1892,  Moore  appealed  from  the  judgment  of 
the  local  officers  rejecting  his  application. 

On  the  13th  of  September,  1892,  your  office  affirmed  the  decision  of 
the  register  and  receiver.    Moore  appealed  from  said  decision. 

In  his  appeal  he  in  substance  claims: 

That  by  his  successful  contest  of  EmmaE.  Day's  timbercultureentiy 
(5991)  he  acquired  a  preference  right  of  entry  under  the  pre-emption 
law  aforesaid,  <<  a  long  time  prior  to  the  repeal  of  the  pre-emption  law:" 
That  ^<  said  contest  was  decided  prior  to  repeal  of  the  pre-emption  law :" 
And  that  the  initiation  of  his  contest  with  Emma  E.  Day  on  the  1st  day 
of  August,  1890,  in  respect  to  the  land  in  question,  was  a  lawful  initia- 
tion of  his  present  bona  fide  claim,  within  the  meaning  of  the  last  clause 
of  the  4th  section  of  the  act  of  March  3, 1891,  repealing  the  pre-emption 
laws.    (26  Stats.,  1095.) 

The  contest  was  not  decided  untilApril  2, 1801,  the  day  on  which  the 
Commissioner  of  the  General  Land  Office  canceled  the  timber-culture 
entry^  for  the  findings  and  opinions  of  the  register  and  receiver  re- 
ported in  January,  1891,  were  of  no  effect  until  confirmed  by  the  Com- 
missioner.   (Rules  of  Practice  43  to  53.) 

The  contestant's  preference-right  of  entry  as  defined  by  the  second 
section  of  the  act  of  May  14, 1880,  stipra^  did  not  and  could  not  accrue, 
until  he  had  "  procured  the  cancellation  of  the  timber-culture  entry'* 
contested. 

When  he  had  accomplished  this,  April  2, 1891,  the  preference  right 
of  entry  awarded  him,  became  and  was  worthless,  because  Congress 
had  thirty  days  before  repealed  all  the  pre-emption  laws,  withdrawn 
from  entry  by  pre  emption  all  the  public  lands,  and  put  an  end  to  all 
proceedings  in  pre-emption  cases,  except  as  follows: 

But  all  bona  fide  olaims,  lawfully  initiated,  before  the  passage  of  this  act,  (March 
3, 1891)  under  any  of  said  provisions  of  law  so  repealed,  may  be  perfected  upon  due 
compliance  with  law,  in  the  same  manuer.  upon  the  same  terms  and  conditions,  and 
subject  to  the  same  limitations,  forfeitures,  and  contests  as  if  this  act  had  not  been 
passed. 

Therefore,  unless  the  appellant  can  bring  his  case  within  the  terms 
of  this  exception,  he  has  no  case  at  all. 

His  claim  is,  the  right  to  enter  and  preempt  a  certain  tract  of  pub- 
lic land.  He  initiated  this  claim  by  tendering  on  the  28th  of  June, 
1892,  his  declaratory  statement  in  which  he  says:  <^  I  have  on  the  27tli 
day  of  June,  1892,  settled  and  improved"  the  land  described.  In  his 
affidavit  filed  July  2, 1892,  he  does  not  claim  any  settlement  or  improve- 
ment made  by  him  prior  to  said  27th  of  June.  Indeed  he  could  not 
even  before  the  repealing  act  was  passed,  have  lawfully  made  entry, 
settlement  or  improvement  on  the  land,  so  long  as  it  was  covered  by 
the  timber-culture  entry  which  he  contested.  (Bentley  v.  Bartlett,  15 
L.  D.,  179  and  other  cases  therein  cited).  Said  cover  remained  until 
after  Congress  had  taken  away  all  lawful  rights  of  entry,  or  settlement 
with  a  view  to  pre-emption ;  so  that  at  no  time  has  it  been  in  the  power 
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of  the  appellant  to  lawfully  initiate  his  pending  daim.  (A.  W.  Hen- 
drickson,  13  L.  D.,  169;  Alice  Garter,  16  L.  D.,  539;  Thos.  M.  Sparrow, 
14  Ji.  D.,  417.) 

It  is  impossible  to  conceiye  any  good  reason  for  claiming  that  the 
initiation  on  the  Ist  of  Angast,  1890,  of  a  contest  against  Day's  tim- 
ber-cnltnre  entry,  can  be  considered  as  an  initiation  of  the  appellant's 
claim  of  a  right  of  pre-emption.  The  one  was  preliminary  and  antece- 
dent to  the  other.  The  one  was  to  be  saccessfally  ended  before  the 
other  could  begin.  The  cancellation  most  be  procored,  before  any 
right  of  pre-emption  could  exist. 

But  even  if  mere  chronological  relation  could  give  color  of  support  to 
the  contention  that  the  initiation  of  the  contest  was  the  initiation  of  the 
pending  claim,  the  question  would  remain:  Has  the  appellant  complied 
with  the  law  tiiat  was  before  the  repeal  t  He  did  not  file  his  declara- 
tory statement  for  more  than  fifteen  months  after  the  repeal,  and  more 
than  fourteen  months  after  he  had  procured  the  cancellation  of  the 
timber-coltore  entry  which  he  contested.  He  does  not  complain  of 
want  of  notice  of  either  of  these  events.  It  woold  be  impossible  to 
believe  that  he  did  not  have  notice  of  them  both.  And  for  the  purposes 
of  this  appeal  it  must  be  conclusively  presumed,  that  the  local  officers 
gave  the  appellant  the  notice  required  by  your  letter  ^^H"  of  April  2, 
1891,  which  ended  the  Day  contest. 

Your  decision  is  affirmed. 


CONTESTANT— TIMBBR  LANB  XmnEKT. 

Olmstbad  V  Johnson. 

Hie  taoceasftil  oonteatant  of  a  timber  land  entry  is  entitled  to  a  preferred  right  of 
entry  under  the  act  of  May  14, 1880. 

Firit  AsiUiant  Secretary  Siins  to  the  Cammissianer  of  ihe  General  Land 

Office^  August  9y  1893. 

This  is  an  appeal  by  Catherine  Johnston  from  your  decision  dated 
April  23, 1892,  in  the  case  of  William  E.  Olmstead  v.  said  Johnston^ 
inyolving  lot  7,  Sec.  6  and  lots  1  and  2,  Sec.  7,  T.  3  TS.^  S.  2  E.,  Hum- 
boldt, Galifomia. 

Prior  to  April  25, 1891,  the  said  tract  was  embraced  in  the  timber 
land  entry  of  Alice  M.  Milligan.  Olmstead  contested  this  entry  and 
thereupon,  by  letter  "  H"  dated  April  25, 1891,  you  canceled  it. 

Od  May  4, 1891,  Johnston  was  permitted  to  file  her  timber  land  state- 
ment for  the  land. 

On  May  16, 1891,  Olmstead  claiming  a  preference  right  by  reason  of 
luB  SQccesBftil  contest  against  the  Milligan  entry,  presented  his  timber 
land  statement  for  the  land  which  being  rejected  by  the  register  and 
receiver  for  conflict  with  that  of  Johnston,  he  (Olmstead)  appealed. 
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Pending  his  appeal  Olmstead  on  July  14, 1891,  filed  an  affidavit  of  con- 
test alleging  tliat  Jolmston's.  statement  was  filed  in  the  interest  of  her 
hnsband,  a  transferee  of  Milligan,  and  that  he  (Olmstead)  was  entitled 
to  a  preference  right  of  entry. 

You  advised  the  local  officers  that  no  decision  wonld  be  rendered 
upon  Olmestead's  appeal  until  after  the  hearing  on  said  contest. 

The  local  officers  transmitted  the  papers  with  a  request  that  yon  pass 
upon  Olmestead's  appeal,  and  a  stipulation  to  continue  the  contest  case 
to  July  16, 1892. 

Thereupon  you  rendered  your  said  decision  of  April  23, 1892,  whereby 
yon  held  that  Olmstead,  by  reason  of  his  successful  contest  was  enti- 
tled to  a  preference  right  of  entry. 

You  accordingly  allowed  Olmestead's  statement  and  held  that  of 
Johnston  for  cancellation.  From  this  judgment  Johnston  appeals  here, 
and  alleges  that  no  mention  of  timber  land  entries  being  made  in  the 
act  of  May  14, 1880,  conferring  for  the  period  of  thirty  days  a  prefer- 
ence right  of  entry  upon  successful  contestants  who  have  "  procured 
the  cancellation  of  any  pre-emption,  homestead  or  timber-culture  en- 
try," Olmstead  acquired  no  such  right  and  that  consequently  Johnston's 
statement  being  first  in  point  of  time  should  prevail. 

This  contention  is  without  force.  In  the  ease  of  Eraser  v.  Binggold 
(3  L.  D.,  69)  it  has  been  held  that  a  successful  contestant  against  a 
desert  land  entry  was  entitled  to  a  preference  right  of  entry  under  the 
act  of  May  14, 1880,  ^<  inasmuch  as  said  law  is  remedial  and  this  class 
of  entries,  if  not  embraced  by  the  letter  are  within  the  reason  and  pur- 
pose of  the  statute."  This  ruling  has  been  uniformly  followed  and  as  you 
have  well  held  "the  same  reasons  for  giving  the  successful  contestant 
of  a  coal  land  entry,  a  desert  land  entry,  and  swampland  selection  the 
preference  right  of  entry  will  apply  in  the  case  of  a  timber  land  entry." 
Your  judgment  is  accordingly  hereby  affirmed. 


HOMESTEAD— SECOND  ENTRT— AMENDMENT. 

Henry  Kratz. 

The  right  to  make  a  second  homestead  entry  under  section  2,  act  of  March  2, 1889, 
can  not  be  invoked  in  aid  of  an  application  to  ''amend"  an  entry  made  and 
relinqnished  after  the  passage  of  said  act. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  10,  1893. 

Henry  E[ratz  has  appealed  from  your  decision  of  September  28, 1892, 
affirming  the  action  of  the  register  and  receiver  denying  his  applica- 
tion to  make  homestead  entry  of  the  KE.  \  of  the  S  W.  ^  and  lots  6  and 
7  of  Sec.  19,  T.  5  N.,  E.  5  W.,  Oregon  City,  Oregon. 

It  appears  that  said  Kratz  filed  his  pre-emption  declaratory  state- 
ment on  July  5, 1889,  for  the  N.  ^  of  the  NE.  \,  tlie  SW.  J  of  the  NE.  J, 
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and  the  NW.  i  of  the  SE.  J,  Sec.  29,  T.  7  N.,  B.  4  W.,  of  the  same  land 
district,  and  transmuted  the  same  to  homestead  entry  on  September 
19,  of  that  year. 

On  January  30, 1890,  he  voluntarily  relinquished  all  right  and  title  to 
the  land  embraced  in  his  entry,  and,  on  January  13, 1892,  he  filed  his 
application  <'  to  amend  my  said  homestead  entry,''  for  the  land  last 
above  described,  ^^  so  as  to  be  for  and  embrace  "  the  land  first  above 
described. 

From  the  statement  made  by  the  applicant,  as  set  forth  in  your  said 
decision,  it  does  not  appear  that  there  were  any  obstacles  which  could 
not  have  been  foreseen,  which  would  have  rendered  the  cultivation  of 
the  land  impracticable;  indeed,  applicant  lived  on  the  land  nearly 
three  months  and  then  transmuted  his  filing. 

It  is  the  duty  of  every  one  seeking  to  enter  land  to  make  a  careful 
examination  of  the  same  before  entry.  There  may  be  cases  of  a  pecu- 
liar or  exceptional  character  in  which  a  second  entry  would  be  permis- 
sible; but  such  circumstances  are  not  shown  in  this  case,  nor  will  a 
second  entry  be  allowed  by  reason  of  erroneous  advice  given  by  one 
"represented  to  be  well  posted  in  the  land  laws,"  and  whose  advice, 
to  the  effect  that  '^  Congress  had  passed  a  law  lately,  allowing  persons 
to  file  a  second  homestead  entry,"  causes  a  relinquishment  of  a  former 
entry. 

It  is  true  that  the  2d  section  of  the  act  of  March  2, 1889  (25  Stat., 
854),  gives  the  right  of  entry  to  any  person  *'  who  has  not  heretofore 
perfected  title  to  a  tract  of  land  of  which  he  has  made  entry  under  the 
homestead  laws,"  but  that  act  does  not  apply  to  cases  wherein  an  entry 
is  made  after  its  passage,  the  law  in  such  cases  remaining  unimpaired, 
as  set  forth  in  section  2298  of  the  Revised  Statutes. 

Having  relinquished  his  entry  voluntarily  and  unconditionally,  there 
was  no  homestead  entry  ^^  to  amend,"  and  the  rejection  of  his  applica- 
tion on  the  showing  made  was  proper. 

The  decision  appealed  from  is  accordingly  affirmed; 


8I8S1STOK  INDIAN  liAKDS— SETTLEMENT. 

Madella  O.  Wilson. 

The  ftot  of  March  3, 1891,  opening  to  entry  the  Sisseton  lands  contains  no  penalty 
for  entering  the  reeervation  prior  to  the  time  fixed  therefor  in  the  President's 
prodamation,  and,  although  said  proclamation  forbids  such  entrance,  the  right 
of  entry  is  not  forfeited  by  failure  to  observe  said  injunction. 

FirH  Asiiitant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  10, 1893. 

I  hare  considered  the  appeal  of  Madella  O.  Wilson,  from  yonr  decision 
of  June  18, 1892,  holding  for  cancellation  her  homestead  entry  for  the 
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NW.  J  of  Sec.  34,  T.  122  U.,  E.  51  W.,  Watertown  land  district,  South 
Dakota. 

On  the  same  day  that  the  appeal  was  filed,  an  application  for  a  rehear- 
ing was  filed,  which  was  considered  and  rejected.  The  appeal  brings 
the  entire  case  before  me. 

This  land  is  in  the  Sisseton  and  Wahpeton  Indian  reservation,  which 
was  opened  to  settlement  by  the  President's  proclamation,  dated  April 
11, 1892,  in  pursuance  of  the  act  of  Oongress  of  March  3, 1891,  {26  Stat., 
pp.  1936-1038,  See.  30).  The  hour  fixed  for  the  entrance  of  settlers  upon 
said  land  was  twelve  o'clock,  noon,  (central  standard)  on  the  fifteenth 
day  of  April,  A.  D.,  1892.    The  proclamation  contains  the  following : 

Wamingy  moreoYer,  in  hereby  given  that  until  said  lands  are  opened  to  settlement, 
ae  herein  provided,  aU  persons  save  said  Indians,  are  forbidden  to  enter  upon  and 
oeonpy  the  same,  or  any  part  thereof. 

The  Secretary  of  the  Interior  caused  a  list  of  the  lands  so  to  be  opened 
for  settlement,  to  be  published  over  his  signature,  and  he  repeated  this 
warning. 

This  entrywoman  filed  an  affidavit  in  her  case  on  April  30,  1892,  in 
which  she  avers  that  she  settled  upon  said  tract  one  minute  after  12 
O'clock,  mean  standard  time,  on  Ai>ril  15, 1892;  she  says: 

Just  prior  to  12  o'clock,  noon,  of  April  15,  1892,  I  was  npon  the  ^'  right  of  way" 
of  the  Hastings  and  Dakota  Railroad  Company,  which  ''right  of  way"  runs  or 
passes  directly  through  said  N  W.  i  of  Sec.  34,  T.  122  N.,  R.  51  W.  That  I  went  npon 
said  ''right  of  way''  on  the  evening  of  April  14, 1892,  for  the  purpose  of  making  set- 
tlement upon  the  ahove  described  tract  immediately  after  noon,  standard  time,  April 
15, 1892. 

You  hold  that  under  said  proclamation  and  Miss  Wilson's  statement, 
she  is  prohibited  from  making-  entry,  and  the  same  was  held  for  can- 
cellation. You  cite  in  support  of  this,  certain  cases  in  Oklahoma.  I 
call  your  attention  to  section  30  of  the  act  of  March  3, 1891,  (26  Stat., 
1039)  opening  the  Sisseton  lands,  which  reads  as  follows: 

That  the  lands  by  said  agreement  ceded,  sold,  relinquished,  and  conveyed  to  the 
United  States  shall  immediately,  upon  the  payment  to  the  parties  entitled  thereto 
of  their  share  of  the  funds  made  immediately  available  by  this  act,  and  upon  the 
completion  of  the  aUotments  as  provided  for  in  said  agreement  be  subject  only  to 
entry  and  settlement  under  the  homestead  and  townsite  laws  of  the  United  States, 
excepting  the  sixteenth  and  thirty-sixth  sections  of  said  lands,  which  shaU  be  reserved 
for  common  school  purposes,  and  be  subject  to  the  laws  of  the  State  wherein  located: 
Provided,  That  patents  shall  not  issue  until  the  settler  or  entryman  shaU  have  paid 
to  the  United  States  the  sum  of  two  dollars  and  fifty  cents  per  acre  for  the  land 
taken  up  by  such  homesteader,  and  the  title  to  the  lands  so  entered  shall  remain  in 
the  United  States  until  said  money  is  daly  paid  by  such  entryman  or  his  legal  rep- 
resentatives, or  his  widow,  who  shall  have  the  right  to  pay  the  money  and  complete 
the  entry  of  her  deceased  husband  in  her  own  name,  and  shaU  receive  a  patent  for 
the  same. 

And  I  desire  to  place  beside  the  same  a  portion  of  section  13  of  the 
act  of  March  2, 1889,  opening  Oklahoma,  (25  Stat.,  1005),  which  reads 
as  follows: 

That  the  lands  acquired  by  conveyance  ftom  the  Seminole  Indians  hereunder,  ex- 
ce2)i  the  sixteenth  and  thirty-sixth  sections*  shaU  be  disposed  of  to  actual  settlen 
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under  the  homestead  1ft W8  only,  except  as  herein  otherwise  provided  (except  that 
section  two  thousand  three  hundred  and  one  of  the  Revised  Statutes  shall  not  apply : 

but  until  said  lands  are  opened  for  settlement  by  proclamation  of  the 

President^  no  person  shall  be  permitted  to  enter  upon  and  occupy  the  same,  and  no 
person  Tiolating  this  provision,  shall  ever  be  permitted  to  enter  any  of  said  lands, 
or  acqaire  any  right  thereto. 

It  will  be  observed  that  there  is  a  radical  difference  in  these  two 
statutes.  In  the  former  there  is  no  sort  of  penalty  laid  against  the 
party  who  goes  upon  the  reservation.  In  fact,  there  is  nothing  there 
prohibiting  his  going  upon  the  reservation  at  any  time  he  sees  fit  to  do 
so.  While  in  the  latter,  the  language  of  the  statute  is  '^  but  until  said 
lands  are  opened  for  settlement  by  proclamation  of  the  President, 
no  person  shall  be  permitted  to  enter  upon  an<l  occupy  the  same,  and 
no  person  violating  this  provision,  shall  ever  be  i>ermitted  to  enter  any 
of  said  lands  or  acquire  any  right  thereto." 

Under  the  latter  section,  whoever  went  upon  the  prohibited  territory 
prior  to  the  time  of  the  issuing  of  the  proclamation,  forfeited  his  right 
to  acquire  any  right  or  title  to  the  land  forever.  While  in  the  former, 
the  only  language  which  relates  to  the  homesteading  of  the  land,  is 
'^  that  patent  shall  not  issue  until  the  settler  or  entryman  shall  have 
paid  to  the  United  States  the  sum  of  two  dollars  and  fifty  cents  per 
acre  for  the  land  taken  up  by  such  homesteader,  and  the  title  to  the  land 
80  entered  shall  remain  in  the  United  States  until  said  money  is  duly 
paid  by  such  entryman  or  his  legal  representative,  or  his  widow,  who 
shall  have  the  right  to  pay  the  money  and  complete  the  entry  of  her 
deceased  husband  in  her  own  name,  and  shall  receive  a  patent  for  the 
same." 

Kow,  I  submit  that  the  President  of  the  United  States,  under  this 
section,  has  no  authority  to  declare  a  forfeiture  of  the  right  of  this 
woman  who  went  ux>on  the  right  of  way  of  the  Hastings  and  Dakota 
Bailroad  Company  a  few  minutes  before  the  land  was  subject  to  entry. 
There  is  neither  an  inherent  nor  an  imphed  power  vested  in  the  execu- 
tive to  visit  such  a  penalty  upon  the  entryman.  *' Hence,  when  you 
attempt  to  apply  the  law  to  this  reservation,  which  was  made  applicable 
to  the  Oklahoma  lands,  and  rule  the  same  by  the  decisions  which  were 
made  appUcable  thereto,  you  are  doing  violence  to  the  provisions  of 
the  statute  under  which  Mrs.  Wilson  is  seeking  to  acquire  title. 

While  the  proclamation  warned  all  people  not  to  go  upon  the  lands 
until  they  were  opened  for  settlement,  and  they  were  forbidden  so  to 
do,  yet,  there  is  nothing  in  the  statute  which  authorized  the  injunction, 
or  justified  the  visiting  of  the  penalty  of  the  forfeiture  of  the  right  u])on 
her  for  so  doing.  Indeed,  the  proclamation  does  not  attempt  to  do  so. 
Tour  decision  is  therefore  reversedi  and  the  entry  will  remain  intact. 
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HOMESTEAD  ENTRY— FINAL  PROOF— PATENT. 

Brown  v.  Hughes'  Devisees. 

The  administratoT  of  a  deceased  homMteader  has  no  authority  under  the  law  to  snb- 
mit  final  proof  for  the  benefit  of  devisees. 

In  the  submission  of  final  homestead  proof  by  a  devisee  the  proof  must  be  directed 
to  the  entry  as  an  entirety  and  not  confined  to  that  part  of  the  land  claimed  by 
the  devisee.  But  proof  thus  submitted  without  objection  should  not  be  rejected 
without  consideration  or  the  allowance  of  a  further  hearing. 

In  the  event  of  a  homesteader's  death,  final  proof  may  be  submitted  by  any  one  of 
the  devisees,  and  if  such  proof  is  found  satisfactory,  the  certificate  should  issue 
in  the  name  of  the  devisees  of  the  said  homesteader  generally. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  August  10,  1893. 

I  liave  considered  the  case  of  L.  L.  Brown  v.  John  Hughes'  devisees, 
on  the  appeal  of  B.  G.  Brooks,  one  of  said  devisees,  from  your  decision 
of  April  4, 1892,  involving  the  S.  i  of  SE.  i  and  the  S.  \  of  S  W.  i  of 
Sec.  32,  T.  I  K,  E.  13  E.,  The  Dalles,  Oregon,  land  district. 

The  record  shows  that  on  December  29, 1881,  John  Hughes  made 
homestead  entry  for  said  land;  that  he  died  on  the  2d  day  of  March, 
1886,  unmarried,  leaving  a  will  by  the  terms  of  which  he  devised  to  D. 
R.  Hurlburt  the  SW.  J  of  the  SW.  J  to  Florence  Jordan  the  SE.  i  of 
the  SE.  J,  and  to  R.  G.  Brooks  the  remainder  of  the  tract  embraced  in 
his  entry.  In  the  will  D.  R.  Hurlburt  was  appointed  executor,  but  be 
failed  to  qualify  as  such ;  the  will  being  admitted  to  probate,  one  O. 
W.  Cook  was  appointed  as  administrator  with  the  will  annexed,  by  the 
probate  court  having  jurisdiction  over  the  matter. 

On  the  15th  of  October,  1888,  Hurlburt  relinquished  to  the  United 
States  his  interest  in  the  land. 

On  November  21, 1888,  L.  L.  Brown  filed  his  pre-emption  declaratory 
statement  for  the  land  embraced  in  Hughes'  entry. 

By  letter,  dated  May  27,  1889,  you  directed  the  local  officers  "  to 
advise  the  devisees  of  Hughes  that  they  would  be  allowed  OO  days  in 
which  to  submit  final  proof." 

August  9, 1889,  Brooks  submitted  proof  as  to  the  land  devised  to 
him,  at  which  time  Brown  appeared  and  protested  against  the  proof, 
and  a  hearing  was  had.  You  state,  in  your  decision  appealed  from, 
that  the  register  and  receiver  "  found  for  Brown." 

I  aln  unable  to  find,  among  the  i)ai)ers  transmitted  in  the  case,  any 
opinion  or  paper  purporting  to  be  the  decision  Oi  said  officers,  other 
than  the  following  memorandum  endorsed  on  the  back  of  the  final  proof 
papers:  "Rej.  Oct.  17,  1889.  Res.,  cult,  and  improvement  of  Jna 
Hughes  insufficient."  This  is  not  signed,  and  there  is  nothing  to  show 
by  whom  it  was  made.  If  this  is  all  of  the  record  of  the  action  of  the 
local  officers  in  deciding  the  matter,  then,  it  shows  an  inexcusable  neg- 
lect on  their  part  to  comply  with  Rule  51  of  the  Rules  of  Practice,  which 
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reqoireB  them,  apon  the  termination  of  a  contest,  to  render  ^<  a  joint 
rqmrt  and  opinion  in  the  case,''  etc. 

Florence  Jordan,  who  is  shown  to  be  a  minor,  was  not  notified  as 
directed  by  yonr  letter  of  May  27,  1889,  until  November  2, 1891,  and  on 
the  8th  day  of  January,  1892,  she,  by  her  guardian,  submitted  final 
proof  as  to  all  of  the  land  in  Hughes'  entry,  and  the  local  officers 
tpproyed  her  proof  and  issued  final  receipt  tliereon. 

On  April  4, 1892,  you  held  that  the  proof  of  Brooks  could  not  be  con- 
sidered, ^*  for  the  reason  that  final  proof,  when  made,  must  be  for  all 
tiie  hmd  covered  by  the  entry,  and,  as  a  consequence,  the  hearing  be- 
tween Brown  and  Brooks  will  not  be  considered." 

You  further  found  that  Florence  Jordan's  final  proof  was  insufficient 
•8  to  Hughes'  residence  on  the  land;  that  it  was  not  satisfactory,  and 
yon  rejected  it  and  held  the  entry  for  cancellation. 

Brooks  apx^eals. 

In  his  appeal  he  insists  that  the  administrator  of  Hughes'  estate 
<<iuade  a  full  and  complete  proof  of  the  residence  and  compliance  with 
law  of  and  by  said  Hughes  during  his  lifetime  on  his  entire  homestead 
tract." 

1  fail  to  find  in  the  record  transmitted  any  proof,  or  anything  pur- 
porting to  be  the  proof  offered  by  Cook,  the  administrator  of  Hughes' 
estate.  If  final  proof  was  offered  by  Cook  as  the  administrator,  it  was 
a  mere  nullity,  because  it  is  not  authorized  by  law. 

Section  2291  of  the  Revised  Statutes  must  govern  in  this  case.  It 
provides,  in  case  of  the  death  of  an  entryroan,  that  if— 

His  widow,  or  in  case  of  her  death,  his  heirs  or  devisee proves  by  two  cred- 
ible witneeees  that  he,  she,  or  they  have  resided  upon  or  cultivated  the  same  for  the 
tenn  of  five  years  immediately  succeeding  the  time  of  filing  the  affidavit,  and  makes 
affidavit  that  no  part  of  such  land  has  been  alienated,  except  as  provided  in  section 
twenty-two  hundred  and  eighty-eight,  and  that  he,  she,  or  they  will  bear  true  alle  - 
giance  to  the  government  of  the  United  States;  then,  in  such  case,  he,  she,  or  they,  if 
at  that  time  citizens  of  the  United  States,  shall  be  entitled  to  a  patent,  as  in  other 
cases  provided  by  law. 

These  are  the  conditions,  and  only  conditions,  applicable  to  the  case 
at  bar;  they  can  only  be  iierformed  by  the  heirs  or  the  devisees  of  the 
deceased  eutryman.  An  administrator  is  not  an  heir  or  devisee  by  vir- 
tare  of  his  appointment;  he  is  not,  therefore,  authorized,  under  this  sec- 
tion of  the  statute,  to  comply  with  these  conditions,  and  consnnimate 
the  homestead  entry.  Section  2202  of  the  Revised  Statntes  provides 
the  only  conditions  under  which  an  administrator  may  consummate  the 
homestead  entry,  but  that  section  has  no  application  to  the  case  at 
bar,  for  the  entrymau,  Hughes,  was  a  single  man  and  left  no  ^^  infant 
child  or  children.'^ 

It  is  claimed  in  Brooks'  appeal  that  it  was  error  for  you  to  refuse  to 
consider  the  proof  offered  by  him,  "  when  the  proof  went  to  the  entire 
homestead  tract  of  John  Hughes."  Brooks'  published  notice  of  offering 
proof  only  described  the  portion  of  land  embraced  in  Hughes'  entry 
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that  was  devised  to  Brooks.  His  proof  evidently  was  only  intended 
to  go  to  a  part  of  the  land  included  in  the  entry;  the  entry  is  an 
entirety,  and  the  proof  should  be  directed  to  it  as  such.  If  Brooks 
alone  were  at  fault  in  the  matter  of  irregularly  offering  proof  on  Hughes' 
entry,  then,  perhaps,  your  refusal  to  consider  it  might  be  justifiable, 
but,  in  the  view  I  take  of  the  record,  your  action  was  erroneous,  for 
it  is  quite  apparent  that*  Brooks  was  offering  proof  in  good  faith;  he 
published  the  required  notice,  and  filed  all  the  necessary  preliminary 
papers,  appeared  at  the  local  office  pursuant  thereto,  and  put  in  his 
proof;  the  protestant  appeared,  and  protested  the  proof  on  other  grounds ; 
the  local  officers  raised  no  objection,  but,  on  the  contrary,  the  register 
signed  and  authorized  the  publication  notice,  which  only  included  a 
part  of  the  land  in  Hughes'  entry,  they  allowed  the  parties  to  offer  their 
testimony,  and  it  seems  rendered  a  judgment  thereon.  Under  these 
circumstances,  to  decline  to  consider  the  proo^  and  cancel  the  entry 
under  which  it  was  offered,  was  equivalent  to  depriving  the  party 'of  a 
right  given  to  him  by  law,  without  giving  him  his  day  in  court;  there- 
fore, I  have  examined  Brooks'  proof  and  the  testimony  submitted  at 
the  trial  between  Brooks  and  Brown,  as  well  as  the  proof  offered  by 
the  guardian  of  Florence  Jordan.  I  find  that  her  publication  notice  of 
final  proof  covered  all  the  land  in  Hughes'  entry,  and  the  final  receiv- 
er's receipt  was  issued  to  her  guardian  for  all  of  said  land.  This  was 
irregular.  If  Hughes'  entry  shall  go  to  patent  in  the  end,  it  will  issue 
under  section  2291  of  the  Revised  Statutes  to  the  heirs  or  devisees  of 
the  entryman,  leaving  the  question  as  to  who  are  his  heirs  or  devisees 
to  be  settled  by  the  proper  tribunal  after  patent  issued. 

In  the  recent  case  of  Bernier  'c.  Bernier,  147  TJ.  8.,  242,  the  supreme 
court  said,  on  this  point: 

The  object  of  the  BectionB  (2291,  2292)  in  question  was,  as  well  observed  by  coun- 
sely  to  provide  the  method  of  completing  the  homestead  claim  and  obtaining  a  pat- 
ent therefor,  and  not  to  establish  a  line  of  descent  or  rules  of  distribution  of  the 
deceased  entryman's  estate. 

I  am  satisfied  that  justice  requires  that  further  investigation  be  had 
in  order  to  con'cctly  determine  the  respective  rights  of  the  parties; 
therefore,  the  proceedings  heretofore  had  in  the  matter  are  hereby  set 
aside,  and  you  are  directed  to  cause  a  hearing  to  be  had  before  the 
register  and  receiver,  after  due  notice  to  all  of  the  parties,  whereat  the 
devisees  and  all  the  parties  concerned  may  submit  their  proofs  and 
testimony  in  accordance  with  the  requirements  of  law,  and  upon  the 
testimony  and  proof  so  submitted  the  ease  will  be  readjusted  and  take 
Us  regular  course  under  the  rules  of  practice.  Either  the  guardian  or 
any  of  the  devisees  may  submit  the  final  proof  under  Hughes'  entry 
and  if  final  certificate  issues  thereon  it  will  issue  to  the  heirs  or  devi- 
sees of  John  Hughes,  deceased,  and  not  in  the  name  of  the  person 
making  said  proof.  The  decision  appealed  from  is  accordingly  mod- 
ified. 
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FBACTIOB-irOTICS— PIJBLICATION-APPEAItANCE. 

BOBB  V.  BiLBT. 

Serriee  of  notice  by  publication  is  not  anthoriEed  in  the  absence  of  due  order  there- 
for based  on  a  proper  showing  of  diligence;  and  inability  to  secure  personal 
service. 

An  appearance  for  the  purpose  of  securing  an  order  to  take  testimony  by  deposition 
and  a  continuance  until  said  testimony  is  taken  and  returned  is  general,  and 
confers  Jurisdiction  on  the  local  office. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  lOj  1893. 

Ob  the  Ist  of  July^  1884,  Austin  Biley  made  timber  calturd  entry  for 
the  S.i  and  the  NW.J  of  the  NW.J,  and  lot  1  of  Sec.  22,  T.  15  K.,  E.  40 
W.,  North  Platte  land  district,  Nebraska. 

Ou  the  13th  of  December,  1890,  Samuel  Bobb  filed  an  affidavit  of 
contest  against  said  entry,  in  which  he  alleged  that  the  trees  planted 
on  ten  acres  of  said  tract  during  the  fifth  year  after  entry^  were  wholly 
dead  prior  to  July  1, 1889,  and  that  claimant  had  done  nothing  on  said 
daim^during  the  sixth  year  after  entry,  and  that  his  default  existed 
at  that  date. 

Notice  for  hearing  was  issued,  and  not  being  personally  served,  was 
published  in  a  newspaper  printed  in  the  county  where  the  land  was 
located.  The  published  notice  directed  the  testimony  to  be  taken  before 
E.  J.  Short,  a  notary  public,  at  Ogalalla,  Nebraska,  on  the  24th  day  of 
January,  1891,  with  final  hearing  at  the  local  office  on  the  7th  of  Feb- 
ruary, following. 

The  record  contains  no  order  for  the  service  of  notice  by  publication 
although  in  your  decision  you  state  that  such  order  was  made  upon  an 
affidavit  filed  in  the  local  office  on  the  25th  of  December,  1890.  lou 
also  state  that  said  notice  was  published  ^^once  in  each  week  for  four 
successive  weeks,  beginning  on  the  25th  day  of  January,  1891,  as  ap- 
pears by  the  affidavit  of  the  foreman  of  said  newsi^aper.'^ 

You  are  in  error  as  to  the  date  of  filing  the  affidavit  for  order  of  pub- 
lication, and  also  as  to  the  time  of  the  publication  of  said  notice.  The 
local  officers  certify  that  the  affidavit  was  filed  on  the  24th  of  December, 
1890,  and  the  foreman  of  the  newspaper  in  which  the  notice  was  pub- 
lished, makes  affidavit  that  it  "was  first  published  in  said  newspaper 
in  its  issue  dated  the  25th  day  of  December,  1 890." 

The  proof  of  the  mailing  of  a  copy  of  said  notice  to  the  claimant,  and 
of  the  posting  of  a  copy  thereof  upon  the  land,  is  the  affidavit  of  the 
contestant,  who  makes  oath  "that  on  the  23d  day  of  December,  1890, 
he  |x>sted  a  notice  of  the  above  entitled  contest,  of  which  the  annexed 
is  a  true  copy,  in  a  conspicuous  place  on  said  claim."  He  then  describes 
the  place  of  posting,  and  continues  his  affidavit  by  saying:  "on  the 
23d  day  of  December,  1890,  he  mailed  a  registered  letter,  containing  a 
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copy  of  the  notice  of  contest  in  the  above  entitled  case,  of  which  the 
annexed  notice  is  a  true  copy^  to  Austin  Biley,  at  Lincoln,  Nebraska, 
his  last  known  place  of  residence."  Annexed  to  his  affidavit  is  a  printed 
and  written  notice,  upon  a  blank  used  by  the  local  officers  in  giving 
notice  of  hearings. 

The  record  contains  no  proof  that  a  copy  of  the  notice  was  posted  in 
the  register's  office  daring  the  p^od  of  publication. 

On  the  15th  of  January,  1891,  counsel  for  claimant  filed  an  affidavit 
stating  that  his  client  resided  two  hundred  and  fifty  miles  firom  the 
place  of  trial,  was  sick,  and  unable  to  travel  that  distanoCy  and  he 
asked  that  his  deposition  be  taken  upon  interrogatories  and  cross- 
interrogatories.  This  motion  was  granted,  and  the  final  hearing  at  the 
local  office  was  continued  until  February  25, 1891. 

The  testimony  taken  before  E.  J.  Short,  on  the  24th  of  January,  1891, 
was  filed  on  the  28th  of  that  month,  and  the  deposition  of  claimant, 
taken  at  Lincoln,  N'ebraska,  on  the  18th  of  February,  1891,  was  filed  on 
the  25th  of  that  month,  final  hearing  being  continued  until  the  4th  of 
March,  1891. 

On  the  14th  of  March,  1891,  the  local  officers  united  in  a  decision,  in 
which  they  said: 

From  the  testimony,  we  find  that  the  defendant  had  fuUy  oomplied  with  the 
timber  coltnre  law,  np  to  the  spring  of  1890.  That  he  had  expended  a  large  amoont 
of  money  and  labor  on  the  tract,  and  that  it  was  no  fault  of  his  that  he  had  no  stand 
of  timber.  That  the  section  of  country  -wherein  this  claim  is  situated  is  dry  and 
arid,  and  the  growth  of  timber  is  very  uncertain.  That  the  reason  why  he  did  not 
replant  to  timber,  and  cultivate  the  same  in  the  spring  of  1890,  was  his  sickness  and 
physical  inability  to  do  so.  That  the  season  of  1890  was  too  dry  to  plant  timber 
with  any  prospect  of  growth.  Wo  are  therefore  of  the  opinion  that  the  claimant  has 
shown  entire  good  faith,  and  that  timber  culture  entry  No.  4189  should  not  be 
canceled. 

The  decision  of  the  local  officers  was  reversed  by  you  on  the  26th  of 
March,  1892,  and  an  appeal  from  your  Judgment  brings  the  case  to  the 
Department. 

In  their  decision,  the  local  officers  said  "the  service  by  publication 
was  defective, "  but  they  did  not  state  wherein  the  defect  consisted. 
In  your  decision  you  state  that  on  the  day  appointed  for  taking  the 
testimony  in  the  case,  before  Notary  Public  Short,  the  claimant  ap 
peared  specially,  for  the  purpose  of  objecting  to  the  jurisdiction  of  the 
Land  Department  in  said  contest,  and  objected  to  such  jurisdiction  for 
the  reasons : 

let.  Because  no  legal  or  proper  foundation  has  been  laid  by  contestant  for  con- 
structive service  of  notice  in  said  contest. 

2nd.  Because  no  proper  or  legal  service  of  notice  in  said  contest  has  been  had  upon 
this  claimant. 

The  paper  on  which  such  special  appearance  and  objections  were 
written,  was  endorsed  as  follows: 

Motion  overruled  for  the  reason  that  claimant  has  voluntarily  appeared  January 
15, 1891  y  by  filing  affidavit  and  interrogatories,  without  objecting  to  jurisdiction. 
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That  endorsement  is  not  signed,  and  there  is  nothing  to  show  whether 
it  was  made  by  the  notary  public,  or  the  local  officers.  It  seems  safe 
to  assume,  however,  that  it  was  made  by  the  local  officers,  as  in  their 
decision,  after  stating  that  the  service  by  publication  was  defective, 
they  add  that  the  ^'  defect  was  cured  by  voluntary  appearance  of  the 
defendant. "  In  yonr  decision,  you  make  no  allusion  to  said  objections 
by  claimant,  further  than  to  copy  them  therein. 

In  his  appeal  to  the  Department,  the  claimant  makes  your  failure  to 
pass  npon  that  question  bis  first  ground  of  appeal.  ELLs  specifications 
of  error  are  as  follows : 

Ist.  Said  deciBion  ie  contrary  to  law,  in  that  said  contest  should  have  been  dis- 
missed  on  claimant's  objection  to  jurisdiction,  because  of  want  of  due  and  legal 
wrrice  by  publication,  and  for  -want  of  a  sufficient  affidavit  upon  which  to  baee 
eonstmetive  service  upon  in  said  case. 

2nd.  Said  decision  is  not  supported  by  the  evidence  in  the  case,  in  that  the  evi- 
dence shows  good  faith  on  the  part  of  claimant. 

Sid.  The  Hon.  Commissioner  misquotes  the  evidence,  when  he  says  that  it  shows 
that  other  parties  in  the  vicinity  raised  a  fair  number  of  trees,  both  in  1889  and 
1890,  for  the  evldenoe  very  clearly  establishes  the  fact  that  dnriug  the  great  drouth 
season  of  1890,  nothing  grew  in  that  portion  of  Nebraska.  Congress  was  asked  to 
appropriate  money  for  the  settlers,  and  nearly  all  the  settlers  lived  on  aid  furnished 
by  more  fortunate  friends  in  the  east. 

I  am  clearly  of  the  opinion  that  the  service  of  notice  of  contest  in 
this  case,  did  not  confer  jurisdiction  of  the  person  of  the  defendant  upon 
the  local  officers.  It  was  not  a  case  in  which  service  by  publication 
could  properly  be  made.  The  claimant  resided  in  the  same  State  in 
which  the  land  was  situated.  His  place  of  residence  was  endorsed 
npon  his  entry  papers,  and  that  it  was  well  known  to  the  contestant  is 
evidenced  by  the  fiEtct  that  he  mailed  to  him  at  such  place,  a  copy  of 
the  notice  for  hearing,  even  before  he  filed  his  affidavit  and  application 
for  order  for  publication  in  the  local  office.  After  the  order  for  publi- 
cation was  made,  no  copy  of  the  notice  was  mailed  to  Eiley. 

In  the  case  of  Watson  v.  Morgan,  et  al.  (9  L.  D.,  75),  it  was  held  that 
Sttvice  of  notice  by  publication  is  not  warranted  in  the  absence  of  an 
order  therefor,  based  on  showing  due  diligence  and  inability  to  secure 
personal  service,  and  in  the  absence  of  legal  notice  to  the  defendant, 
the  local  office  is  without  jurisdiction. 

As  already  stated,  the  record  does  not  show  that  an  order  for  service 
by  publication  was  ever  made  by  the  local  officers.  They  report  that 
affidavit  for  such  order  wafi  filed  December  24,  1890,  but  do  not  state 
that  any  action  was  taken  thereon  by  them.  It  is  certain  that  the 
affidavit  filed,  was  not  sufficient  to  justify  such  order,  as  it  did  not  show 
that  BUey  was  not  a  resident  of  the  State  in  which  the  land  was  situ- 
ated, nor  state  that  any  efibrt  had  been  made  to  get  personal  service 
upon  him« 

On  the  day  set  for  taking  the  testimony  in  the  case,  before  the  no. 
tary  public,  the  claimant  appeared  specially,  by  counsel,  for  the  pur- 
pose of  objecting  to  the  jurisdiction  of  the  local  officers,  on  the  ground 
1600— VOL  17 ^11 
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that  no  le^al  and  proper  notice  had  been  served  upon  him.  Prior  to 
that  time,  however,  said  counsel  had  appeared  in  the  case,  without  ob- 
jection, and  had  asked  that  his  client's  deposition  be  taken  upon  inter* 
rogatories,  and  cross-interrogatories,  and  that  the  final  hearing  at  the 
local  office  be  continued  until  such  testimony  could  be  taken  and  re- 
turned. The  motion  was  granted,  and  the  final  hearing  at  the  local 
office  was  continued  until  February  25, 1891. 

In  Anderson  v.  Bey  (12  L.  D.,  620).  it  was  held  that  <^  a  defendant 
may  so  far  appear  as  to  object  to  the  jurisdiction  of  the  courty  either 
over  the  person  or  subject  matter  of  the  suit,  and  such  appearance  is 
special;  but,  if  by  motion,  or  otherwise,  he  seeks  to  call  into  action  any 
power  of  the  court,  except  such  as  pertains  to  its  jurisdiction,  it  is  an 
appearance.''  In  support  of  that  proposition,  the  cases  of  Ulmer,  et  oL 
v;  Hiatt,  et  aL  (4  Greene,  Iowa,  439)  and  Olark  v.  BlackweU  (ibid.,  441)^ 
were  cited. 

Applying  this  rule  to  the  case  at  bar,  it  must  be  held  that  the  appear- 
ance made  on  the  part  of  Biley  on  the  15th  of  January,  1891,  was  a  gen- 
eraJ  appearance  in  the  case,  which  gave  the  local  officers  jurisdiction 
over  his  person. 

This  leaves  the  case  to  be  determined  upon  its  merits,  and  from  a 
careful  examination  of  the  evidence  before  the  local  officers  at  the  final 
hearing,  I  am  satisfied  that  the  conclusion  reached  by  them  was  cor- 
rect. 

The  contest  of  Bobb  is  therefore  dismissed,  and  the  entry  of  Biley 
will  be  allowed  to  remain  intact,  subject  to  his  future  and  full  compli- 
ance with  law.    The  decision  appealed  from  is  reversed. 


sbttlbm:bnt  rights-oklahoma  lands. 

Hurt  v.  Giffin. 

Aa  between  two  claimants  for  Oklahoma  lands,  eaoh  of  whom  aUege  settlement  In  the 
afternoon  of  the  day  on  whioh  the  lands  were  opened  to  settlement,  priority  of 
right  may  be  properly  accorded  to  the  one  who  first  reaches  the  tract  and  pats 
np  a  ''  stake  *'  with  the  annonncement  of  his  claim  thereon,  where  sach  initial  act 
of  settlement  is  duly  foUowed  by  the  establishment  of  residence  in  good  faith. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office^  August  lly  1893. 

I  have  considered  the  case  of  William  S.  Hurt  v.  Abiel  W.  Giffln,  on 
appeal  by  the  latter  from  your  decision  of  March  16, 1892,  holding  for 
cancellation  his  homestead  entry  for  the  SW.  J  of  Sec.  14,  T.  16  K.,  B. 
7  W.,  Kingfisher  land  district,  Oklahoma  Territory  j  and  also  from  your 
ruling  of  May  9, 1892,  refusing  his  motion  for  a  rehearing  or  new  trial 

Austin  H.  Clinton,  Leport  Campbell  and  William  A.  Jarrett  had  each 
initiated  a  contest  against  said  entry,  and  by  your  order  of  April  2, 
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1890,  the  four  cases  were  consolidated,  and  one  hearing  was  held,  em* 
bracing  all  the  cases.  '  Olinton  and  Jarrett  each  made  default  at  the 
hearing,  and  their  contests  were  dismissed  by  the  register  and  receiveri 
from  which  no  appeal  was  taken.  Campbell  appeared  by  attorney, 
and  filed  in  the  case  his  rejected  application;  his  attorneys  cross-ex- 
amined witnesses,  bnt  offered  no  evidence;  the  local  ofBcers  dismissed 
his  contest,  from  which  he  did  not  appeal. 

This  left  the  contest  between  Hnrt  and  Giffln  only,  on  the  latter's 
api)eal  from  the  decision  of  the  local  officers,  recommending  his  entry 
for  cancellation,  and  on  yonr  affirmance  of  their  action,  he  again 
appealed. 

The  testimony  is  quite  volnminous,  and  somewhat  confused  by  that 
portion  of  it  relating  to  Oampbell's  attempted  entry,  bnt  having  care- 
ftilly  reviewed  the  entire  record,  I  am  clearly  satisfied  that  Hnrt  was 
first  on  the  land.. 

He  says  he  rode  a  brown  horse  from  the  line  directly  to  the  land; 
that  he  put  up  a  stake  on  it  at  10  minutes  past  12  o'clock,  noon,  April 
22, 1880,  and  put  a  card  on  the  stake  inscribed  <'  This  claim  taken  by 
W.  S.  Hurt  10  minutes  past  12  o'clock,  April  22."  He  then  went  to  a 
sorvejring  party  near  by  and  assisted  in  a  survey  to  get  a  comer  of 
this  tract  determined.  The  surveyor,  Mr.  Miller,  ran  certain  lines  and 
came  to  the  south-west  comer  of  the  tract  in  controversy.  He  says  be 
saw  the  stake  that  Hurt  had  put  up — and  he  identifies  the  card  offered 
in  evidence,  as  the  one  that  was  on  the  stake — ^but  he  suggested  to 
Hart  that  he  put  up  another  stake  and  card  and  mark  the  tract  more 
plainly.  It  appears  that  Hurt  then  went  a  short  distance  on  to  the 
tract,  from  the  south-west  comer,  and  put  up  a  stake  about  four  feet 
high,  and  about  two  inches  in  diameter,  and  built  a  mound  up  around 
it,  on  which  he  put  another  and  larger  card,  on  which  he  wrote,  ^^This 
claim  taken,  or  surveyed,  by  W.  S.  Hurt,  Co.  K.,  106  Ills.  Vols.,  1 
o'clock  and  26  minutes."  He  thinks  he  wrote  "surveyed,"  but  says 
some  one  took  the  card,  and  the  word  may  have  been  <^  taken,"  instead 
of  "surveyed."  After  this  he  went  to  Kingfisher  to  file  a  soldier's 
homestead  declaratory  statement  for  the  tract,  but  the  office  was  not 
open.  He  says  he  returned  to  the  land  and  found  three  other  stakes 
upon  it,  one  by  Busher,  one  by  Jarrett  and  one  by  Northup,  but  saw 
none  by  Oiffln«  He  says  that  he  slept  on  the  land  that  night,  in  the 
timl)er. 

Counsel  for  Oiffln  say  that  on  cross-examination,Hurt  admitted  that  he 
did  not  sleep  there.  He  said  on  cross-examination  that  he  slept "  about 
forty  rods  from  the  west  line,  and  about  forty  from  the  north,  in  the 
timber,  on  the  creek."  This  would  place  him  on  the  land  about  fifty  six 
rods  south-east  of  the  north-west  corner.  He  was  in  the  line  at  the  land 
o3ice  between  3  and  4  o'clock  next  morning,  and  he  reached  the  receiver 
aboat  11  a.  m.,  with  his  papers  prepared  for  a  soldier's  homestead  de- 
claratory statement  filing.    He  was  informed  by  the  officers  that  an  en- 
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try  had  been  made  for  the  land;  they  took  his  papers,  however,  with- 
ont  formally  rejecting  his  application,  and  he  says  that  he  offered  to 
pay  the  fees  and  commission,  but  that  the  receiver  would  not  take  the 
money.  He  went  out  of  the  office,  and  back  to  the  land,  and  that  after- 
noon secured  a  team  and  plow,  and  tried  to  do  some  breaking,  but  tlie 
ground  was  so  hard  that  after  scratching  a  few  furrows,  he  quit.  He 
says  he  slept  on  the  land  again  on  the  night  of  the  23d  and  24th,  and  a 
good  many  nights  after  that,  before  he  got  his  house  built;  he  says  he 
was  on  the  land  nearly  every  day  in  May.  He  dug  a  place  "  like  a 
foundation  for  a  hoase",  and  put  up  four  stakes  here.  Early  in  May,  it 
having  rained  sfficiently  to  moisten  the  ground,  he  plowed  about  two 
acres  of  land.  He  says  lumber  was  so  scarce  and  so  high  that  he  Avas 
delayed  in  building  his  house,  but  he  had  it  completed  in  the  latter 
part  of  July.  It  is  a  good  frame  house,  with  shingle  roof,  good  siding, 
papered  inside  over  head  and  on  two  sides,  and  cost  about  $108.  His 
family  moved  into  it  about  August  2  or  3.  In  May  he  also  planted  corn, 
beans,  sugarcane,  etc.,  and  has  since  made  other  improvements, — fenc- 
ing, breaking,  etc.  His  residence  has  been  continuous  since  his  settle- 
ment, and  his  improvements  are  fietirly  good,  as  good,  he  says,  as  his 
eircumstances  would  permit. 

Hurt  says  he  never  saw  Oiffin  on  the  claim  until  about  the  6th  or  7th 
of  May.  Giffin  claims  that  he  reached  this  tract  at  12  minutes  afer  12 
o^clock,  noon,  on  April  22,  1889,  and  set  up  a  piece  of  shingle  four  or 
five  inches  wide  and  about  a  foot  long,  and  placed  two  clods  against  it, 
and  wrote  on  the  shingle  "  1  hereby  elaim  the  SW.J  of  section  14  as 
my  homestead  ";  he  then  rode  to  the  land  office,  and  found  a  notice  on 
the  door  saying  that  the  office  would  not  be  opened  until  the  next 
morning,  April  23d.  That  afternoon  he  and  D.  K.  Cunningham  went 
to  Uncle  John's  Creek  for  water,  (Uncle  John's  Creek  runs  across  the 
corner  of  the  land)  and  he  pointed  out  to  Cunningham  his  shingle. 

It  appears,  however,  that  during  the  afternoon  of  the  22d  he  went  to 
the  N  W.  ^  of  section  22  and  put  up  a  stake  with  a  card  on  it,  annouuc- 
ing  that  he  had  settled  on  this  tract,  and  claimed  it  as  his  homestead. 
He  staid  in  Kingfisher  that  night,  and  on  the  morning  of  the  23d  he 
was  in  line  at  the  land  office,  being  number  six,  with  papers  prepared 
to  enter  the  !N'W.  ^  of  section  22.  One,  Erwin  was  in  line  immediately 
in  front  of  him. 

It  appears  that  he  had  some  intimation  that  Erwin  had  selected  this 
tract,  for  he  offered  him  $500  if  he  would  exchange  places  and  give  him 
(Giffin)  the  first  chance.  Erwin  asked  to  see  his  papers,  and  on  their 
being  produced,  refused  the  $500,  and  told  Giffin  that  he  had  settled 
on  the  tract  and  intended  to  enter  it.  Giffin  then  said  that  he  would 
get  a  tract  near  town;  he  sent  for  a  pen  and  some  ink,  and  changed 
the  description  in  his  application,  while  in  line,  to  make  it  cover  the 
land  in  controversy,  and  being  in  front  of  Hurt,  secured  the  entry  which 
he  claims.    He  claims  that  he  did  not  abandon  his  settlement  on  sec- 
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tion  14  when  he  made  his  settlement  on  section  22,  but  says  he  had 
papers  partly  made  np  for  both,  so  that  if  he  could  not  get  the  SW.  ^ 
of  section  14,  he  would  take  the  NW.  ^  of  section  22,  but  it  is  quite 
evident  that  he  intended  to  take  the  WW.  ^  of  section  22. 

Harper  H.  Allen  testifies  that  he  was  in  the  line  on  the  morning  of 
the  23d,  heard  some  talk  between  Erwin  and  Oiffin,  saw  Giffin  take  ont 
his  entry  papers,  and  saw  the  description,  and  knows  it  was  in  section 
23;  he  was  interested  in  that  section,  and  says  he  is  not  mistaken,  as 
he  was  close  to  GifBn,  but  behind  him. 

Oiffin,  it  api>ears,  did  not  return  to  the  land  in  controversy  until 
some  time  early  in  May,  but  he  has  built  a  house  and  made  quite  exten- 
sive improvements,  and  has  his  family  there  and  resides  upon  the  tract. 
It  is  shown  that  his  improvements  are  more  valuable  than  those  of 
Hurt,  bnt  this  does  not  enter  into  the  determination  of  the  case,  as 
Hurt's  good  faith  is  not  seriously  qnestioned. 

Giffin,  when  on  the  stand,  said,  ^^I  am  claiming  the  land  now  in  dis- 
pute by  reason  of  prior  settlement,  and  by  reason  of  my  homestead 
entry."  He  does  not  know  of  any  one  who  saw  the  shingle,  except 
Cunningham. 

Cunningham  testifies  that  on  the  afbemoon  of  the  22d  of  April,  1889, 
he  and  Giffin  went  to  the  creek  to  get  a  pail  of  water,  '<  crossed  over 
the  land  in  dispute,  and  while  on  the  land,  Mr.  Giffin  showed  me  his 
stake  that  he  had  placed  there,  with  a  card  on  it,  on  which  card  there 
was  a  notice  written,  that  he  claimed  the  land  as  his  homestead." 

One,  B.  S.  Plunkett  testified  to  a  conversation  with  Giffin,  in  which 
he  told  witness  that  he  could  have  gotten  Fossett's  claim  if  he  had 
wanted  it,  but  that  he  rode  right  on  past  that,  and  went  about  three 
miles  east  of  town,  and  couldn't  see  anything  he  wanted,  and  he  came 
back  on  Uncle  John's  Greek  and  settled. 

Kingfisher  is  in  the  north  part  of  section  15;  Fossett's  entry  was  for 
the  NW.  ^  of  said  section;  See  Kingfisher  Townsite  v.  Fossett  (14  L. 
D.,  13)  the  tract  in  controversy  joins  on  the  east,  but  is  south  of  King- 
fisher. 

Hurt  is  corroborated  as  to  attempting  to  plow  on  the  23d;  the  plow 
ing  was  of  no  value,  but  it  marked  the  land  enough  to  show  that  it  was 
taken;  this,  however,  was  after  Giffiu's  entry.    He  is  also  corroborated 
as  to  riding  a  brown  horse. 

Counsel  tor  Giffin  assert  that  an  entry  is  entitled  to  the  presumption 
of  validity,  and  that  the  burden  of  showing  that  it  is  invalid  is  on  the 
attacking  party.  This  is  certainly  a  very  sound  principle,  and  a  safe 
rule  to  follow.  They  fhrther  claim  that  Hurt  must  show  a  valid  set- 
tlement on  the  land  prior  to  Giffin's  entry,  or  his  (Giffiu's)  entry  must 
remain  intact.  This  is  also  a  sound  proposition,  and  Hurt's  settlement 
must  be  such  as  would  initiate  a  homestead  right. 

Counsel  have  gone  at  length  into  what  constitutes  a  settlement,  and 
bare  cited  cases  showing  where  the  Department  has  held  that  "  setting 
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np  a  board"  with  notice  on  it,  that  the  claim  was  taken,  was  not  suffi- 
cient, and  that  digging  a  few  post  holes  in  a  '^  gully"  on  a  tract  of  land, 
and  laying  fifteen  stones  in  the  form  of  a  house  foundation  was  not 
sufficient  to  make  a  settlement  right. 

In  Thompson  v.  Jacobson  (2  L.  D.,  620),  cited,  "The  testimony  shows 
that  Thompson  was  a  visitor  at  his  brother's  house,  on  land  near  by, 
(the  tract  in  dispute)  in  December,  1879,  and  then  erected  a  board  upon 
the  tract  filed  upon,  (by  Jacobson)  stating  thereon  his  claim  to  it,  and, 
without  any  other  act  indicative  of  settlement,  returned  to  his  home  in 
Iowa."  In  his  absence  the  land  was  filed  upon ;  when  he  returned  to 
Dakota,  he  and  his  family  went  to  his  brother's  house,  then  they  moved 
into  a  house  his  brother  had  built,  where  he  remained  a  few  days  ''look- 
ing for  a  tract  to  file  upon".  His  brother  had  filed  for  him  on  the  tract 
upon  which  the  house  was  built;  this  he  sold  for  $45,  and  then  went  to 
the  tract  upon  which  he  had  set  up  the  board,  and  claimed  it,  but  it 
was  held  that  his  acts  were  not  sufficient  to  make  a  valid  settlement. 

In  the  other  case  cited,  Davis  v.  Davidson  (8  L.  D.,  417),  it  appears 
that  Davis  had  a  filing  on  a  tract  of  land,  had  lived  on  it  about  three 
years,  and  had  quite  expensive  improvements  thereon, — a  good  house, 
granary,  sheds,  fencing,  and  forty  acres  in  cultivation,  but  he  had  failed 
to  make  his  proof  within  thirty-three  months.  One,  Emerson,  with 
whom  Davidson  lived,  told  him  that  the  claim  could  be  ''jumped". 

These  men  went  at  dusk  one  evening,  and  in  a  ^' gully"  on  the  land, 
they  dug  eight  post  holes,  about  eight  inches  deep,  set  up  two  posts, 
laid  fifteen  rocks,  some  small  and  some  large,  in  a  rectangular  form, 
and  went  away.  The  Department  held  that  Davidson  acquired  no 
rights  thereby. 

The  settlement  of  Hurt  was  very  different  firom  the  cases  cited 
Counsel  for  Giffin  speak  of  settlements  made  in  Oklahoma,  and  appear 
to  realize  the  peculiar  conditions  of  the  opening  of  the  Territory,  and 
the  difficulties  that  surrounded  the  settlers,  but  they  claim  that  there 
was  no  new  law  or  new  regulations  made  for  it,  and  they  insist  that 
Hui't  bo  held  strictly  to  the  rulings  heretofore  made,  and  that  by  these* 
he  had  no  settlement  on  the  land  on  the  22d  of  April,  1889.  They  say 
substantially,  that  setting  up  two  stakes  with  cards  on  them,  with  a 
mound  around  one,  running  one  line  and  fixing  a  corner  of  the  land, 
and  sleeping  on  the  tract,  were  not  such  acts  as  would  initiate  a  home- 
stead right,  yet  their  client,  who  is  a  land  lawyer,  and  familiar  with  the 
conditions  that  confronted  the  settlers  in  Oklahoma,  and  what  was  con- 
sidered a  settlement  among  the  people  there,  claims  that  putting  up  a 
shingle,  with  his  daim  inscribed  thereon,  was  a  sufficient  act  of  settle- 
ment. 

It  is  a  notorious  fact,  that  in  the  great  race  for  homes  in  the  Terri- 
tory, he  who  first  reached  a  tract  and  staked  it,  was  regarded  as  the 
prior  settler,  and  as  eager  as  men  were  to  secure  homes,  this  kind  of 
settlement  was  generally  respected  by  the  honest  people  who  rushed 
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into  the  Territory,  for  as  a  matter  of  fact,  to  stake  a  claim,  or  dig  a 
hole,  or  pat  up  a  wagon  sheet  or  tent,  was  about  all  that  the  great 
m^ority  of  the  settlers  ooald  accomplish  in  the  afternoon  of  the  22d 
of  April,  1889,  cirenmntanced  as  they  were,  and  very  many  settlements 
have  been  held  valid  in  Oklahoma,  that  were  no  better  indicated, 
fixed  and  determined  than  was  the  settlement  of  Hurt,  This  settle- 
ment has  been  diligently  followed  up,  until  it  has  ripened  into  a  good 
home,  good  faith  being  manifest  at  all  times. 

Uad  it  not  been  for  Gifiin's  interference,  he  would  have  had  his  filing 
on  the  land,  and  every  act  would  have  related  back  to  the  moment  he 
went  upon  the  land  and  staked  it,  intending  to  make  it  bis  home. 

Taking  all  the  evidence  in  the  case  into  consideration,  I  am  led  to 
seriously  doubt  GifSn's  statement  about  the  shingle.  What  he  said  to 
Cunningham  was  incompetent,  but  it  went  in  to  aid  in  tilling  the  vol- 
ume, and  when  Ouuuingham  came  on  the  stand,  he  did  not  corroborate 
the '^shingle"  story,  but  says  that  he  saw  a  «taA:6  with  a  card  onity 
and  writing  on  the  card,  which  was  evidently  the  stake  set  up  by  Hurt, 
or  one  of  the  other  three  men  who  staked  the  claim  that  afternoon; 
besides,  if  Giffln  passed  Fosset's  claim,  and  rode  two  or  three  miles 
east  of  town,  it  would  be  long  after  one  o'clock  before  he  could  reach 
the  claim  in  dispute.  But  even  if  he  had  stuck  the  shingle  as  he  says, 
it  was  a  no  better  act  of  settlement  than  was  the  stake*  and  card  of 
Hurt,  and  leaving  it,  and  going  on  to  section  22  and  making  equally  as 
good  a  settlement  there,  was  an  abandonment  of  the  settlement  on 
section  14,  which  fact  is  supported  by  the  preparation  of  papers  for 
the  NW.  i  of  section  22,  and  his  conduct  at  the  land  ofilce. 

I  am  forced,  from  the  evidence  in  the  case,  to  find  that  Hurt  was  not 
only  .the  prior  settler,  but  taking  all  the  facts,  and  the  surrounding 
drcumstances,  together  with  his  subsequent  conduct  up  to  the  initia- 
tion of  the  contest,  I  find  also  that  Hurt  had  a  valid  settlement  on  tlie 
land  on  April  22, 1889,  and  that  he  was,  in  color  of  law,  in  possession 
of  the  claim  when  Giffin's  entry  was  made. 

This  disposes  of  the  case.  There  are  twenty  assignments  of  error, 
each  of  which  has  been  fully  considered,  but  I  deem  it  unnecessary  to 
discuss  them  in  detaiL  The  motion  for  rehearing  was  properly  over- 
ruled, as  it  was  clearly  shown  that  the  affidavits  in  support  of  it,  were 
secured  by  false  statements  and  trickery.  Hurt  did  right  in  filing 
affidavit  of  contest  instead  of  taking  an  appeal,  A^hich  could  avail  him 
nothing.  The  affidavit  was  filed  the  same  day  that  Hurt  was  notified 
of  the  rejection  of  his  application,  and  was  therefore  in  time.  The  alli- 
davit  against  Giffin's  entry  was  corroborated  by  two  witnesses.  The 
imperfect  application,  while  pending,  unacted  upon,  preserved  Hurt's 
rights.  See  Banks  r.  Smith  (2  L.  D.,  44) ;  also  State  of  California  v. 
Sevoy  (9  L.  D.,  139), 

Oiffin  made  entry  for  the  land,  knowing  of  Hurt's  settlement,  and  the 
equities  of  the  case  are  all  with  Hurt,  and  the  law  fairly  construed. 
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gives  him  the  land  as  prior  settler.  Tour  decision  is  therefore  afflrmed, 
the  entry  of  Giffin  will  be  canceled,  and  Hurt  will  be  allowed  to  make 
entry  for  the  land. 


SOLDrSBS*  ADDTTIONAL  ENTRT-OONFIBMATlOJf. 

QuiNOY  A.  Shaw. 

A  soldier's  additional  homestead  entry  based  on  an  invalid  certificate  of  right  is  con- 
firmed under  the  body  of  section  7,  act  of  March  S,  1891;  if  otherwise  within  the 
terms  of  said  section. 

The  act  of  March  3,  1893,  conferring  the  right  of  purchase  upon  transferees  holding 
under  invalid  certificates  of  the  additional  homestead  right,  does  not  restrict  the 
confirmatory  operation  of  section  7,  act  of  March  3, 1891,  but  provides  for  a  class 
of  cases  not  confirmed  by  that  act. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  lly  1893. 

On  the  25th  day  of  May,  1882,  James  McEeynolds  applied  at  the  land 
office  at  Fargo,  Dakota,  to  make  homestead  entry  for  the  SB.  J  of  the 
S  W.  i  of  Sec.  8,  and  the  NB.  J  of  the  NB.  i  of  Sec.  32,  T.  146  N.,  E.  5S 
W.,  as  additional  to  his  original  homestead,  which  he  entered  at  Spring- 
field, Missouri,  September  13, 1867. 

He  presented  a  certificate,  issued  by  your  office  on  the  24th  of  July, 
1880,  in  which  it  was  certified  that  he  was  entitled  to  make  a  new  ad- 
ditional homestead  entry  of  not  exceeding  eighty  acres,  as  prescribed 
in  section  2306,  Bevised  Statutes  of  the  United  States. 

The  local  officers  thereupon  allowed  his  application  and  issued  to  him 
final  certificate  and  receipt  number  1003,  in  which  it  wafl  stated  that 
"  on  presentation  of  this  certificate  to  the  Commissioner  of  the  General 
Land  Office,  the  said  James  McEeynolds  shaU  be  entitled  to  a  patent 
for  the  tract  of  land  above  described." 

On  the  20th  of  April,  1891,  you  held  this  entry  for  cancellation  for 
illegality,  because  ^^  McEeynolds  had  exhausted  all  his  rights  under 
the  homestead  law  before  this  entry  was  made." 

On  the  8th  of  June,  1891,  the  local  officers  transmitted  to  your  office 
a  motion  made  by  the  attorneys  for  Quincy  A.  Shaw,  who  was  shown 
to  be  the  present  owner  of  the  tract,  for  a  review  of  your  decision  of 
April  20,  and  the  patenting  of  the  entry  under  the  act  of  March  3, 1891, 
which  motion  was  denied  by  you  on  the  18th  of  July. 

An  appeal  from  your  decisions  of  April  20,  and  of  July  18, 1891, 
brings  the  case  to  this  Department. 

In  your  decisions  you  state  that  the  entry  made  by  McEeynolds  at 
Springfield,  Missouri,  on  the  13th  of  September,  1867,  for  eighty  acres 
was  patented  on  the  20th  of  August,  1873.  You  also  state  that  he 
made  an  entry  on  the  10th  of  July,  1875,  at  Duluth,  Minnesota,  for 
eighty  acres,  which  was  patented  on  the  23d  of  November,  1875,  and  one 
for  a  like  quantity  of  land  at  Detroit,  Michigan,  on  the  10th  of  June, 
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1878,  which  was  canceled  for  conflict  with  a  prior  entry,  on  the  24th  of 
July,  1880,  the  day  on  which  you  issued  to  him  a  certificate,  stating  that 
he  was  ^'entitled  to  make  a  new  additional  homestead  entry  of  not  ex- 
ceeding eightj"-  acres." 
I  am  clearly  of  the  opinion  that  the  local  officers  were  justified  in 

recognizing  and  in  giving  full  force  and  effect  to  your  certificate  of  Jnly 
2i  1880.  It  was  issued  under  the  broad  seal  of  the  <^  United  States 
General  Land  Office,"  and  bore  the  signature  of  the  Commissioner  of 
that  office.  Eleven  years  after  the  issuance  of  that  certificate,  and 
nearly  ten  years  after  a  final  entry  had  been  made  thereunder,  you 
state  that  in  issuing  it  a  record  in  your  office  was  <^  apparently  over- 
looked.'* 

Section  7  of  the  act  of  March  3, 1891  (26  Stat,  1095),  made  provisions 
for  the  protection  of  hana  fide  purchasers  or  incumbrancers  of  lands 
oovered  by  such  final  entries,  in  cases  where  the  purchase  or  incum- 
brance was  made  after  final  certificate  and  prior  to  March  1, 1888, 
"anless  upon  an  investigation  by  a  government  agent  fraud  on  the 
part  of  the  purchaser  has  been  found." 

The  land  in  question  passed  through  several  hands  after  final  certifi- 
cate aod  prior  to  the  first  of  March,  1888,  before  it  became  the  prop- 
erty of  Shaw,  at  one  time  being  incumbered  with  a  mortgage  for  sixty 
thousand  dollars.  According  to  the  abstract  which  forms  part  of  the 
record  of  the  case,  Shaw  derived  title  to  the  lands  through  a  sheriff's 
deed,  the  consideration  named  therein  being  eighty-seven  thousand 
seven  hundred  dollars.  ITeither  Shaw  nor  any  of  the  owners  of  the 
land  after  it  passed  out  of  the  x>osse8sion  of  McBeynolds,  is  charged 
with  fi^ud.  These  facts  show  prima  facie  that  the  case  has  all  the 
elements  required  to  bring  it  within  the  provisions  of  section  7,  of  the 
act  of  March  3, 1891.  That  section  made  no  provisions  for  punishing 
^^hona  fide  purchasers  or  incumbrancers"  for  frauds  perpetrated  by 
the  entaryman,  nor  for  mistakes  made  in  the  Land  Office.  In  fact  in 
the  case  of  Joseph  S.  Taylor  (12  L.  D.,  444),  it  was  distinctly  held  that 
fraud  on  the  part  of  the  entryman  would  not  defeat  the  confirmatory 
provisions  of  said  section,  where  no  fraud  on  the  part  of  the  purchaser 
was  foand.  The  same  rule  has  been  followed  by  the  Department  in  all 
cases  presenting  similar  questions. 

It  follows,  therefore,  that  the  entry  in  question  comes  clearly  within 
the  provisions  of  section  seven  of  the  act  of  1891,  and  is  confirmed 
thereby. 

On  the  3d  of  March,  1893,  Congress  made  provisions  for  entries  simi- 
lar in  character  to  the  one  in  the  case  at  bar,  but  which  might  not,  per- 
haps, come  within  the  provisions  of  the  statute  of  1891.  In  an  act 
'^making  appropriations  for  sundry  civil  expenses  of  the  Government, 
ibr  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety- 
fonr,  and  for  other  purposes"  (27  Stat.,  593),  it  was  provided: 

That  where  soldier's  additional  homestead  entries  have  been  made  or  initiated 
■pen  certificate  of  the  Commissioner  of  the  Qeneral  Land  Office  of  the  right  to  make 
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such  entry,  and  there  is  no  adverse  claimant,  and  snoh  certificate  is  found  erroneous 
or  invalid  for  any  cause,  the  purchaser  thereunder,  on  making  proof  of  such  pni- 
ohase,  may  perfect  his  title  by  payment  of  the  government  prioe  for  the  land;  bnt 
no  person  shall  be  permitted  to  acquire  more  than  one  hundred  and  sixty  acres  of 
public  land  through  the  location  of  any  such  certificate. 

While  that  provision  could  be  applied  to  entries  like  the  one  under 
consideration,  I  am  of  the  opinion  that  it  was  not  intended,  by  its 
passage,  to  resti-ict  in  any  manner  the  force  and  effect  of  section  seven 
of  the  act  of  March  3, 1891,  but  rather  to  provide  for  a  class  of  cases 
not  confirmed  by  that  act.  It  therefore  allows  the  purchaser  of  land, 
entered  ui)on  erroneous  or  invalid  certificates,  to  perfect  title  to  the 
same,  by  proving  the  purchase,  and  paying  the  government  price  there- 
for, without  requiring  that  the  purchase  should  have  been  made  prior 
to  March  1,  1888. 

The  decisions  appealed  from  are  reversed,  and  upon  proof  required 
by  circular  of  instructions  of  May  8^  1891,  (12  L.  D.,  450),  being  for- 
nished  to  your  ofBce  within  ninety  days  after  service  of  notice  of  this 
decision  upon  said  transferee,  patent  will  issue  for  the  land,  as  provided 
in  said  act  of  March  3, 1891. 


soiidtbrs'  abdinonal  home8txab-confibmatiok. 

Oabsoll  Salsbessy. 

A  soldiers'  additional  homestead  entry,  allowed  on  a  certificate  of  right  issued  ob 
account  of  servioe  in  the  Missouri  Home  Guards,  is  confirmed  by  the  proviso  to 
section  7,  act  of  March  8, 1891,  if  otherwise  within  the  terms  of  said  section. 

First  Assistcmt  Secretary  Sims  to  the  Oommissioner  of  (he  General  Land 

Office,  August  11^  1893. 

On  February  20, 1872,  OarroU  Salsberry  made  homestead  entry  for 
the  S.  W.  i  of  the  8.  B.  J  of  Sec.  6  and  the  N.  W.  J  of  the  1^.  W.  i  of 
Sec.  8  T,  39  N.  R.  18  W.,  containing  eighty  acres  at  the  local  land  office 
at  Boonville,  Mo.,  upon  which  he  received  a  patent  in  1884. 

On  June  2, 1879,  he  made  a  soldiers'  additional  homestead  entry  for 
the  S.  i  of  the  N.  W.  i  of  Sec.  20,  T.,  16  N.  R.  41  B.,  Walla  Walla, 
Washington.  His  right  to  make  this  entry  was  based  on  service  in  the 
Missouri  Home  Guards  and  from  a  report  made  by  the  Assistant  Ad- 
jutant General,  it  is  seen  that  accordiDg  to  the  report  of  the  Hawkins 
Taylor  commission,  Salsberry  was  enrolled  August  15, 1861,  at  Cam- 
den Co.,  in  Go.  "A  "  Osage  Go.  Mo.,  Home  Guards  and  discharged  De- 
cember 20, 1861. 

On  August  15,  1878,  he  applied  to  you  for  a  certification  of  his  right 
to  make  an  additional  entry,  and  with  all  the  facts  before  you  and  after 
considering  the  application,  on  November  11, 1878,  in  accordance  with 
official  circular  of  May  17, 1877  (4  0.  L.  O.,  37),  you  certified  that  he 
was  << entitled  to  an  additional  homestead  entry  of  not  exceeding 
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eighty  acres  as  provided  in  Section  2306  Bevised  Statutes  of  the  ITnited 
States.'' 

On  March  9, 1891,  yon  held  the  entry  for  cancellation  as  illegal  being 
based  upon  service  in  the  Missouri  Home  Guards  the  members  of  which 
organization  yon  held  are  not  entitled  to  additional  entries,  citing 
Smith  Hatfield  et  al,  (6  L.  D.,  557)  and  Ghauncey  Carpenter  (7  L.  D., 
236). 

I  am  of  the  opinion  that  the  case  is  within  the  purview  of  the  seventh 
section  of  the  act  of  March  3, 1891  (26  Stat.,  1095).  The  proviso  to  said 
section  provides  that: 

Aiter  the  laxwe  of  two  years  from  the  date  of  the  isBnaiioe  of  the  receiyer's  receipt 
npon  the  final  entry  of  any  traot  of  land  under  the  homestead;  timber-caltnre  des- 
ert landy  or  pre-emption  laws  or  nnder  this  act,  and  when  there  shall  be  no  pending 
conteBt  or  protest  against  the  validity  of  sach  entry,  the  entryman  shaU  be  entitled 
to  a  patent  oonveying  the  land  by  him  entered,  and  the  same  shall  be  issued  to  him; 
Iml  this  proTiao  shall  not  be  construed  to  require  the  delay  of  two  years  from  the 
date  of  said  entry  before  the  iMoing  of  a  patent  therefor. 

The  entry  in  question  was  made  on  June  2, 1879,  at  that  time  the 
roles  of  your  ofOlce  endorsed  by  the  Department  permitted  such  entries 
to  be  made;  in  fact  on  November  11, 1878,  about  six  months  before  the 
entry  was  made,  you  solemnly  certified  that  he  had  a  right  to  make  the 
entry;  it  was  made  and  has  been  allowed  to  stand  all  these  years  and 
nntil  March  9, 1891,  when  you  held  it  for  cancellation. 

More  than  two  years  have  elapsed  since  the  issuance  of  the  receiv- 
er's receipt  on  the  entry  in  question  and  there  was  not,  on  March  3, 
1891,  when  the  act  was  approved  any  pending  contest  or  protest 
against  flie  validity  of  said  entry,  said  entry  is  therefore  confirmed 
onder  the  proviso  to  said  section,  and  for  this  reason  your  judgment  is 
reversed.    Toa  will  issue  a  patent  for  the  land  included  in  said  entry. 


CAKCEr.i:.ATION-SETTLEMENT— FINAL  PROOF  PROCEEDINGS. 

LOXJOH  V.  OODEN  ET  AL. 

1  Judgment  of  oanoellation  takes  effect  as  of  the  date  rendered,  and  the  land  released 

thereby  firom  appropriation,  becomes  subject  to  entry  as  of  such  date,  without 

regard  to  the  time  when  snoh  judgment  is  noted  of  record  in  the  local  office. 

Ho  rights  are  secured  as  against  the  government  by  settlement  on  laud  withdrawn 

from  entry,  bat,  as  between  two  claimants  for  such  land,  priority  of  settlement 

may  be  considered. 

A  transferee  takes  no  greater  interest  in  the  land  than  is  possessed  by  the  original 

entryman. 
Final  pre-emption  certificate  should  not  issue  during  the  publication  of  notice,  by 
an  adverse  claimant,  of  intention  to  submit  proof  under  the  pre-emption  law. 

First  Asriitant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Officej  August  11^  1893. 

The  land  involved  in  this  controversy  is  the  S,  J  of  the  N  W.  i  and 
tb©  N.  J  of  the  SW.  J  of  Sec.  15,  T.  :25  :N'.,  R.  2  B.,  Seattle  land  district, 
Washington. 
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On  the  13th  of  December,  1889,  Sainael  H.  Lough  filed  his  pre-emp- 
tion  declaratory  statement  for  the  land,  alleging  settlement  ou  the  22d 
of  November,  of  that  year. 

On  the  16th  of  December,  1889,  James  F.  Ogden  filed  his  pre-emp- 
tion declaratory  statement  for  the  same  land,  alleging  settlement  on 
the  24th  of  November,  1889.  He  submitted  final  proof,  and  received 
final  certificate,  on  the  13th  of  September,  1890.  No  special  notice  of 
Ogden's  intention  to  submit  final  proof  was  given  to  Lough,  and  he  was 
not  aware  that  such  proof  was  to  be  made  until  after  it  had  been  sub- 
mitted. 

Lough  gave  notice  on  the  5th  of  June,  1890,  of  his  intention  to  sub- 
mit  final  proof  on  the  25th  of  September,  of  that  year,  and  publication 
was  duly  miide,  specially  citing  Ogden. 

Upon  learning  that  Ogden  had  already  submitted  final  proof,  Lough 
applied  for  a  hearing,  to  determine  the  respective  rights  of  the  ]>nrties, 
alleging  that  his  settlement  was  prior  to  that  of  Ogden,  that  his  resi- 
dence had  been  continuous,  that  his  improvements  were  valuable,  anil 
that  he  never  received  notice  of  Ogden's  intention  to  make  final  proof. 

Hearing  was  appointed,  and  was  attended  by  Lough  and  his  wit- 
nesses, and  by  Frank  P.  Eay,  transferee  of  Ogden,  with  his  witnesses. 

The  local  officers,  on  the  15th  of  July,  1891,  rendered  a  decision  in 
favor  of  Ogden,  which  was  reversed  by  you  on  the  21st  of  May,  1892. 
An  appeal  from  your  judgment  brings  the  case  to  the  Department. 

The  laud  in  question  had  been  settled  upon  by  Miss  Lucretia  H.  His- 
cock,  ou  the  4th  of  February,  1884.  She  filed  her  pre-emption  declara- 
tory statement  therefor  on  the  6th  of  that  month,  and  made  final  proof, 
and  received  final  certificate,  on  the  Oili  of  April,  1885.  Her  entry  was 
attacked  by  the  government,  on  the  12t]i  of  July,  1886,  for  nou  coiupli- 
ance  with  law  in  the  matter  of  residence,  etc.,  and  was  canceled  by 
your  decision  of  December  6,  1889.  The  fact  of  such  cancellation  was 
entered  upon  the  records  in  the  local  office  on  the  13th  of  December, 
1889,  and  at  a  later  hour  in  that  day,  the  pre-emption  declaratory  state- 
ment of  Lough  for  the  land  was  accepted  and  placed  on  file. 

Wliile  the  government's  proceedings  against  the  entry  of  Miss  His- 
cock  were  pending,  Ogden  offered  his  pre  emption  declaratory  state- 
ment for  the  land,  which  was  refused.  He  appealed  from  the  action  of 
the  local  officers,  and  you  affirmed  their  decision.  Your  judgment 
became  final,  oti  account  of  no  appeal  being  taken  therefrom. 

In  Ogden^s  final  proof,  which  was  introduced  in  evidence  at  the  hear- 
ing, by  Lough,  he  swore  t^Jit  he  first  made  settlement  on  the  land  on 
the  24th  of  ^November,  1889,  and  first  established  his  actual  residence 
thereon  on  the  13th  of  December,  1889.  He  further  made  oath  tliat 
his  first  act  of  settlement  was  to  build  a  cabin;  that  there  was  already 
a  shake  cabin  on  the  claim,  some  ditching  and  some  road  work,  and 
that  he  did  not  purchase  these  improvements.  He  pliu'cd  the  value  of 
his  improvements  at  $350. 
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He  was  not  present-at  the  hearing,  but  there  was  offered  in  evideDce 
a  paper  executed  by  Miss  Hiscock  and  himself,  bearing  date  the  7th  of 
December,  1889,  in  which  Miss  Hiscock  granted  to  him  permission  to 
occupy  her  pre-emption  claim  and  the  improvements  thereon,  and  gave 
him  power  of  attorney  to  protect  the  claim  until  her  entry  should  be 
finally  canceled,  and  waived  all  her  rights  to  make  homestead  entry 
for  the  laud.  In  consideration  of  this  agreement  on  her  part,  Ogden 
agreed  to  give  her  his  note  for  $259.35,  payable  in  six  months. 

It  was  admitted,  as  part  of  the  evidence  in  the  case,  that  on  the  19th 
of  December,  1890,  James  F.  Ogden  transferred  his  interest  in  the  land 
in  contest  to  Frank  P.  Bay,  by  a  warrantee  deed  (except  as  against  a 
mortgage  for  $500),  expressing  a  consideration  of  $4500. 

It  will  be  observed  that  the  agreement  between  Miss  Hiscock  and 
Ogden  was  made  two  days  after  her  entry  had  been  canceled  by  you, 
and  that  his  conveyance  to  Bay  was  while  the  contest  against  his  claim 
to  the  land  was  pending. 

On  the  part  of  Lough  the  testimony  showed  that  he  went  on  the  land 
on  the  22d  of  November,  1889 ;  that  he  had  the  lines  of  the  tract  run  by  a 
surveyor  that  day,  and  with  the  aid  of  H.  F.  Bichards,  he  cleared  off 
thirty  feet  square,  chopped  down  some  trees,  cut  some  logs  and  notched 
them,  and  put  down  the  foundation  for  a  house.  He  then  went  away 
for  supplies,  returning  on  the  30th  of  November.  He  slept  on  his  claim 
that  night,  and  the  next  day  resumed  the  work  of  building  his  house, 
upon  which  he  was  engaged  until  the  10th  of  that  month,  when  he 
went  to  Seattle  to  file  his  declaratory  statement  for  the  land. 

Without  going  into  any  details  as  to  the  residence  and  improvements 
of  the  parties  upon  the  land,  after  their  first  acts  of  settlement,  I  find 
that  both  Lough  and  Ogden  complied  with  the  requirements  of  the  pre- 
emption laws  in  those  respects,  up  to  the  time  that  each  submitted  final 
proof.  That  of  Ogden  was  submitted  on  the  13th  of  September,  1890, 
as  already  stated,  and  that  of  Lough  on  the  25th  of  the  same  month, 
which  was  suspended  pending  the  final  disposition  of  this  contest. 

After  Ogden  received  his  final  certificate  he  gave  to  <<  The  American 
Mortgage  Company  of  Scotland,  limited,"  a  mortgage  for  $525  upon  the 
laud,  as  security  for  a  loan  to  him  of  that  amount,  and  said  company 
appeals  to  the  Department  firom  your  judgment  in  the  case.  The  com- 
pany insists  that  it  should  be  held  that  Ogden's  settlement  should  date 
from  August,  1889,  when  he  presented  his  first  pre-empti(m  declaratory 
statement  for  the  land,  which  would  give  him  a  prior  and  better  right 
thereto  than  could  be  claimed  for  Lough,  who  made  no  settlement  thereon 
untU  November  22, 1889. 

This  position  certainly  cannot  be  maintained,  in  view  of  the  fact  that 
Ogden  allowed  your  decision  to  become  final,  which  held  that  his  applica- 
tion of  August,  1889,  to  file  for  the  land,  was  properly  rejected,  and  in 
view  of  the  further  fact  that  in  the  final  proof  submitted  by  him  on  the 
13th  of  September,  1890,  he  made  oath  that  his  first  settlement  upon  the 
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land  was  made  on  the  24tli  of  November,  1889,  and  that  he  first  estab- 
lished his  residence  thereon,  on  the  13th  of  December,  of  that  year. 

The  counsel  for  Bay  insist  that  it  should  be  held  that  any  settlement 
made  ux>on  the  land,  by  either  Longh  or  Ogden,  prior  to  the  cancella- 
tion of  the  entry  of  Miss  Hiscock,  was  illegal ;  that  they  were  in  fact, 
mere  trespassers,  and  could  gain  no  rights  by  their  acts  of  trespass. 
It  is  then  claimed  that  the  entry  of  Hiscock  was  not  canceled  on  the 
records  of  the  local  office  until  the  13th  of  December,  1890,  and  that  the 
proof  shows  that  upon  that  day  Ogden  was  at  work  upon  the  land  in 
question,  while  Lough  was  in  the  city  of  Seattle,  filing  his  pre-emption 
declaratory  statement  therefor. 

The  trouble  with  this  position  is,  that  the  Department  has  repeatedly 
held  that  a  judgment  of  cancellation  takes  effect  as  of  the  date  ren- 
dered, and  the  land  released  thereby  from  appropriation,  becomes  sub- 
ject to  entry  as  of  such  date;  without  regard  to  the  time  when  such 
judgment  is  noted  of  record  in  the  local  office.  Perrott  v.  Gonnick  (13 
L.  D.,  598).    In  that  case  it  was  said: 

The  minuting  of  the  fsMt  that  Buoh  Judgment  had  been  rendered,  upon  the  record 
book  in  the  local  office,  was  the  mere  ministerial  act  of  the  officer  charged  with  the 
duty,  and  formed  no  part  of  the  judgment^  and  neither  eetablished  nor  limited  any 
rights. 

In  the  case  at  bar,  the  entry  of  Miss  Hiscock  was  canceled  by  your 
judgment  of  December  5, 1889,  and  the  proof  shows  that  on  that  day 
Lough  was  at  work  building  his  house  upon  the  land  in  question.  The 
position  taken  by  the  counsel  for  Bay,  therefore,  does  not  help  their 
client,  as  the  judgment  of  cancellation  took  effect  on  the  5thy  instead 
of  the  13th,  of  December,  1889.  It  was  held  in  Pool  v.  Moloughney  (11 
L.  D.,  197),  that  a  settlement  claim  on  land  covered  by  the  entry  of 
another,  attaches  instantly  on  the  cancellation  of  such  entry. 

The  case  last  cited  also  held  that  no  rights  are  secured  as  against  the 
government  by  settiement  on  land  withdrawn  firom  entry,  bat,  as  be- 
tween two  claimants  for  such  land,  priority  of  settlement  may  be  con- 
sidered.  The  same  doctrine  was  repeated  in  Hall  v.  Levy,  on  page  284^ 
of  the  same  volume.  The  settlement  of  Lough  upon  the  land  in  ques- 
tion, was  two  days  prior  to  that  of  Ogden,  according  to  all  the  evidence 
in  the  case.  His  rights  in  the  land  are,  therefore,  superior  to  those  of 
Ogden. 

A  transferee  takes  no  greater  interest  in  the  land  than  is  possessed 
by  the  original  entryman.  A.  A.  Joline  (5  L.  D.,  589);  OharlesW. 
IVf  cKallor  (9  L.  D.,  680) ;  James  Boss  (11  L.  D.,  623).  In  the  recent  case 
of  Johnson,  et  dl.  v.  McKeurley  (16  L.  D.,  152),  this  question  was  dis* 
cussed,  and  on  page  156  it  was  said: 

Afber  final  certifloatey  MoEenrley  had  a  right  to  sell  the  land,  but  of  eourse  the 
purchaser  took  no  greater  interest  therein  than  the  entryman  possessed*  The  aet  of 
March  8, 1891,  (26  Stat.,  1096)  afforded  protection  to  aU purchasers  or  inoomhranoen 
after  final  certificate,  in  all  cases  where  the  purchase  or  incumbrance  was  made  prior 
to  the  Ittt  of  March,  1888.    That  act,  however,  affords  no  reUef  to  Denny,  and  under 
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tbe  rulings  of  tho  Department,  he  must  defend  the  entry  of  McEenrley  until  patent 
ia  aecured. 

Bay,  and  the  American  Mortgage  Gonipany,  limited,  in  tbe  case  at 
bar,  occupy  no  better  position  than  did  Denny,  in  the  case  quoted  from* 
The  deed  of  the  one,  and  the  mortgage  of  the  other,  were  taken  after 
final  certificate,  and  also  after  the  1st  of  March,  1888.  Both  were  also 
taken  after  a  hearing  had  been  directed  in  this  contest. 

The  local  officers  were  in  fault  in  issuing  final  certificate  to  Ogden, 
while  the  notice  of  Lough  of  his  intention  to  submit  final  proof  was 
being  published.  Still  the  transferee  and  the  mortgagee  were  in  fault, 
in  not  exercising  more  caution  and  care  before  parting  with  their  moneyi 
and  they  must  seek  relief  in  their  remedy  at  law,  as  the  Department 
cannot  afford  it  to  them  in  this  action.  The  decision  appealed  from  is 
affirmed. 


oei^ahoma  lands-sbttlement  rigitrs. 
Hawkins  v.  Covby. 

The  ttatntory  dieqaaUfioation  imposed  upon  persona  entering  the  territory  of  Okla- 
homa prior  to  the  time  iixed  therefor  extends  to  one  who  thus  enters  said  terri- 
tory for  the  porpose  of  seonring  information  that  wo  aid  give  him  an  advantage 
over  other  applicants,  though  he  sabsequently  returns  to  the  ''line''  and  there 
awaits  the  signal  for  entrance,  and  ultimately  does  not  settle  on  the  tract  first 
seleetNi. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  llj  1893. 

This  record  presents  the  appeal  of  Robert  Oovey  from  your  decision 
dated  March  23, 1892,  in  the  case  of  Elijah  0.  Hawkins  v,  said  Covey, 
involving  the  NW.  J,  Sec.  30,  T.  18  N.  E.  1  W.,  Guthrie,  Oklahoma. 

Ton  affirm  the  judgment  of  the  local  officers  sustaining  Hawkins' 
contest  initiated  October  1, 1889,  against  said  Govey's  homestead  entry 
made  April  24, 1889,  for  the  said  tract.  The  contest  is  based  upon  the 
allegatiou  that  ^^  Oovey  is  not  qualified  to  lawfully  claim  and  hold 
said  tract  for  that  said  Oovey  actually  entered  ux>on  and  occupied  the 
lands  referred  to  in  the  President's  proclamation  of  March  23, 1889, 
prior  to  12  o'clock  noon,  April  22, 1889,  in  violation  thereof  and  in  viola- 
tion  of  law.'' 

The  facts  are  sufficiently  stated  in  your  decision.  Covey's  purpose 
in  going  into  the  Territory  on  the  day  before  it  was  opened  to  settle- 
ment was  undoubtedly  to  obtain  information  that  would  give  him  an 
advantage  over  others  who  likewise  contemplated  entry.  liTotwith- 
standing,  therefore,  the  fact  that  he  returned  to  ^^  the  line"  and  remained 
there  until  the  signal  opening  the  lands  to  settlement,  and  the  further 
fact  that  he  did  not  settle  upon  the  tract  which  he  first  selected,  he  was, 
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as  yoa  have  well  held,  disqualified  from  making  entry  of  the  land  in 
question  in  that  he  came  within  the  inhibition  contained  in  Sec.  13  of 
the  act  of  March  2, 1889,  (25  Stat.,  1005),  that 

until  said  lands  are  opened  for  settlement  by  proclamation  of  the  President,  no  per- 
son shall  be  permitted  to  enter  npon  and  occupy  the  same,  and  no  person  violating 
this  provision  shall  ever  be  permitted  to  enfcer  any  of  said  lands  or  acquire  any  right 
thereto. 

Your  judgment  holding  Govey's  entry  for  cancellation  is  acoordingly 
hereby  affirmed.    Smith  v.  Townsend  (148  XT.  S.,  490). 


HOME8TEAB  CONTEST-RESIDEKCE-SeTTLBMENT. 

HABT  V.  MCHUGH. 

A  declaration  of  residoice  at  a  specified  place,  for  the  pnrpose  of  voting  there,  pre- 
cludes a  subsequent  claim  of  residence,  at  the  same  time,  at  another  place  in 
order  to  secure  title  to  a  tract  under  the  homestead  law. 

Acts  of  settlement  induced  by  knowledge  of  an  impending  contest  can  not  be  ac- 
cepted as  in  bona  fide  compliance  with  the  requirements  of  the  homestead  law. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  16y  1893. 

On  the  Ist  day  of  October,  1889,  Barney  McHugh  made  homestead 
entry  in  the  laud  office  of  Spokane  Falls,  Washington,  upon  the  SW.  J 
of  Sec.  24,  T.  27  N.,  K.  32  B.,  W.  M. 

The  plaintiff,  Adelbert  Hart,  initiated  contest  against  the  entry  of 
defendant  on  the  4th  of  April,  1891,  alleging  abandonment,  and  upon 
this  issue  the  case  was  tried,  and  judgment  in  favor  of  the  plaintifi 
was  rendered  by  the  local  officers  on  the  24th  of  July,  1891. 

From  this  decision  an  appeal  was  taken  to  the  Commissioner  of  the 
General  Land  Office,  who,  on  the  11th  of  May,  1892,  rendered  a  deci- 
sion reversing  the  judgment  of  the  local  officers,  and  the  case  is  now 
before  this  Department  on  appeal. 

It  appears  from  the  record  that  there  had  been  a  prior  contest  initi- 
ated against  the  defendant's  homestead  entry  by  one  August  Von  Beh- 
ren,  on  the  10th  of  April,  1890,  and  that  up  to  that  date,  more  than  six 
months  having  elapsed  since  the  entry  of  McHugh,  he  had  made  no 
settlement  or  improvements  upon  the  tract  involved.  Soon  after  de- 
fendant received  notice  of  this  contest  he  went  upon  the  land  and  built 
a  house,  and  had  about  ten  acres  plowed,  and  finally  compromised  with 
Von  Behren,  paying  him  twenty-flve  dollars  to  withdraw  his  contest. 

During  the  year  1890,  defendant  visited  said  land  three  or  four  times, 
spending  in  all  some  fifteen  or  twenty  days  there.  From  about  the  2d 
of  December  he  was  again  absent  until  the  8th  day  of  April,  1891,  just 
one  day  before  he  received  notice  of  the  contest  now  under  considera- 
tion, when  he  went  again  upon  the  land  and  began  a  settlement,  carry- 
ing posts  and  wire  to  construct  a  fence. 
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It  is  a  ooincideuce  worthy  of  note  that  contest  was  twice  initiated 
against  defendant's  homestead  entry,  and  that  he  twice  began  improve- 
ments npon  his  land,  each  time  jnst  after  the  filing  of  contest. 

The  record  discloses  the  farther  fact  that  on  the  10th  of  February, 
I891y  HfcHagh  registered  as  a  voter  at  Spokane,  at  which  time  he  de- 
dared  his  residence  to  be  at  406  E.  Riverside  Avenue,  in  that  city, 
some  distance  away  from  the  homestead  tract. 

There  is  no  provision  in  the  homestead  laws  whereby  a  man  may 
solemnly  declare  his  residence  at  one  place  for  the  purpose  of  voting, 
and  at  another  place  for  the  purpose  of  acquiring  title  to  land.  McHugh 
is  bound  by  his  solemn  declaration,  fixing  his  residence  at  Spokane, 
and  is  estopped  from  setting  up  a  residence  elsewhere  at  that  time. 

It  is  true,  however,  that  notwithstanding  the  fact  that  Spokane  was 
the  legal  residence  of  McHugh  on  the  10th  of  February,  1891,  even  up 
to  the  8th  of  April  thereafter,  still  if,  on  the  last  mentioned  day,  he 
established  his  residence  on  the  land  in  dispute,  without  any  knowledge 
or  intimation  of  the  contest  which  had  been  filed  on  the  4th  of  April, 
be  was  in  time  to  care  his  laches,  but,  in  view  of  all  the  facts  disclosed 
by  the  record,  I  can  not  resist  the  conclusion  that  it  was  the  contest 
vhicli  caused  his  appearance  upon  the  land  on  the  8th  of  April,  1891, 
and  not  a  bona  flde  intention  of  establishing  a  x>6rmanent  residence 

thereon. 

I  do  not  think  that  the  defendant  has  complied  with  the  require- 
ments of  the  homestead  laws. 

Said  decisioii  is  therefore  reversed. 


pbacxrce-affidavit  of  contest. 
Keye  v.  Labine. 

An  affidavit  of  corniest  should  set  forth  a  defluite  charge  which,  if  proven,  will  war- 
rant canoellation  of  the  entry  in  question. 

Ivrti  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Offioey  August  16, 1893. 

I  have  considered  the  appeal  of  Frederick  Keye  from  your  decision 
of  Apnl  18, 1892,  dismissing  his  contest  against  the  timber  culture 
entry  of  Eugene  Labine  for  the  E.  ^  NW.  \  and  lots  1  and  2,  of  Sec. 
30,  T.  157  K,  R.  47  W.,  Crookston,  Minnesota. 

On  the  day  of  trial  before  the  local  officers,  counsel  for  claimant  moved 
to  dismiss  the  contest  for  the  following  reasons. 

Fint,  that  the  affldayit  of  contest  filed  in  this  ease  does  not  state  a  cause  of  action 
against  the  entry  of  claimant. 

Second,  for  the  reason  that  said  affidavit  does  not  aUege  that  claimant  is  in  default. 

Third,  for  the  reaaon  that  said  affidavit  alleges  conclusions  of  law,  and  not 
lasnable  facts. 

1600— VOL  17 ^12 


178  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Fonrtli,  for  the  reason  that  the  claimant  may  have  fully  complied  with  all  the 
requirements  of  the  timber  culture  law,  so  far  as  any  non-compliance  therewith  is 
contained  in  the  said  affidavit. 

The  local  officers  denied  the  motion,  without  assigning  any  reason 
for  their  a-ction.  The  charge  in  the  affidavit  of  contest  filed  is  as  fol- 
lows: <^  Eugene  Labine  failed  to  plant,  and  did  not  plant,  or  cause  to 
be  planted,  any  trees  on  said  lands,  according  to  law,'' 

And  it  was  made  very  soon  after  the  expiration  of  the  third  year 
flrom  date  of  entry. 

The  timber  culture  law  requires  that  trees,  tree  seeds,  or  timber  cut- 
tings be  planted  during  the  third  year  from  date  of  entry.  It  follows 
that  an  eutryman  may  fail  to  plant  trees  during  the  third  year  from 
date  of  entry,  yet  by  reason  of  planting  tree  seeds  or  timber  cuttings 
during  the  same  time  he  may  comply  with  the  requirements  of  the 
law.  An  entryman,  therefore,  should  not  be  forced  to  the  expense  of 
a  trial  on  a  charge  so  indefinite  as  the  one  made  in  this  case,  as,  admit- 
ting that  the  charge  is  true,  it  would  not  justify  the  cancellation  of 
the  entry. 

The  motion  to  dismiss  should  have  been  granted. 

The  evidence  submitted  at  the  trial  related  to  the  planting  of  tree 
seeds  during  the  third  year  of  the  entry,  and  the  case  was  disposed  of 
upon  its  merits,  as  shown  by  the  evidence  submitted. 

The  local  officers  found  that  the  entryman  had  complied  with  the 
law,  and  recommended  that  the  contest  be  dismissed,  and  you  approved 
their  action. 

In  my  opinion,  your  decision  is  justified  by  the  evidence  and  the 
same  is  affirmed. 


TIMBER  CITL.TIJRE  CONTEST— BREAKING. 

Joy  v.  BiERLY. 

A  timber  cnlture  entryman  may  properly  claim  credit  for  breaking  daring  the  first 
year  of  his  entry,  though  done  by  an  adverse  claimant  without  the  knowledge 
or  consent  of  the  entryman. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office^  August  16,  1893. 

On  the  10th  of  July,  1889,  Greene  W.  Bierly  made  timber  culture 
entry  for  the  8W.  J  of  Sec.  14,  T,  12  8.,  B.  17  W.,  Wa-Keeney  land  dis- 
trict, Kansas,  and  on  the  12th  of  July,  1890,  Gideon  0.  Joy  filed  an 
affidavit  of  contest  against  the  same,  alleging  that  Bierly  had  failed  to 
plow  or  break  five  acres  on  said  claim,  or  cause  thie  same  to  be  done, 
during  the  first  year  after  making  his  entry,  and  that  such  failure  still 
exists. 

Prior  to  the  entry  of  Bierly,  John  W.  Giieb  had  made  a  similar  entry 
for  the  land,  whi^h  he  relinquished  on  the  10th  of  July,  1889.    Although 
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his  relinqaisliment  was  that  day  filed  in  the  local  office,  the  fact  was 
not  noted  on  the  tract  book  until  December  9, 1889.  His  entry  remain- 
ing  on  the  record,  it  was  contested  by  William  H.  Schechler  on  the  7th 
of  October,  1889,  and  a  hearing  appointed  for  December  9, 1889. 

The  case  was  dismissed  on  the  day  api)ointed  for  the  hearing,  for  the 
reason  that  a  relinquishment  of  the  entry  had  been  filed  prior  to  the 
initiation  of  said  contest.  From  this  action  by  the  local  officers  Schech- 
ler appealed,  and  you  dismissed  his  appeal  on  the  15th  of  February, 
1890.    He  appealed  fipom  your  decision  to  the  Department. 

Hearing  in  the  case  of  Joy  against  Bierly  was  appointed  for  the  8th 
of  September,  1800.  On  that  day  the  counsel  for  the  claimant  moved 
to  dismiss  the  case,  on  the  ground  that  an  appeal  was  then  pending  in 
S<.'bechler  against  Grieb,  in  relation  to  the  same  land. 

The  same  attorney  appeared  for  both  Schechler  and  Joy,  and  he 
thereupon  dismissed  the  former's  appeal,  and  the  case  of  Joy  against 
Bierly  went  to  trial.  On  the  22d  of  October,  1890,  the  local  officers 
rendered  their  decision  in  the  case,  dismissing  the  contest  of  Joy.  You 
aflBrmed  their  decision  on  the  Ist  of  March,  1892,  and  an  appeal  from 
your  action  brings  the  case  to  the  Department. 

The  evidence  shows  that  theentryman  did  no  plowing  or  breaking  on 
the  land  during  the  first  year  after  his  entiy.  He  employed  a  man  to 
break  ten  acres,  but  the  work  had  not  been  performed  at  the  time  con- 
test was  initiated,  which  was  two  days  after  the  expiration  of  the  first 
year  after  entry.  It  was  shown,  however,  that  in  the  month  of  Febru- 
ary, 1890,  William  H.  Schechler,  who  was  at  that  time  an  adverse 
claimant  for  the  land,  entered  thereon  and  plowed  something  over  five 
acres  of  ground,  without  the  knowledge  or  consent  of  Bierly. 

In  Us  appeal  to  the  Department,  the  contestant  earnestly  urges  that 
you  erred  in  giving  the  entryman  credit  for  this  breaking.  I  find  no 
error  in  such  action.  The  timber  culture  law  does  not  require  the 
breaking  to  be  done  by  the  claimant  in  person,  and  he  may  therefore 
adopt  as  his  own,  the  breaking  done  by  another  and  abandoned.  Flem- 
ington  V.  Eddy  (3  L.  D,,  482).  The  object  of  the  timber  culture  law  is 
to  encourage  the  growth  of  timber,  and  this  is  accomplished  if  the 
proper  work  is  performed,  whether  it  be  done  by  the  entryman,  his 
agent,  or  some  other  person.  If  the  work  specified  for  each  year  is  per- 
formed, and  at  the  time  for  making  final  proof,  there  is  growing  upon 
the  land  the  required  number  of  thrifty  trees,  the  government  will  issue 
final  certificate,  and  in  due  time,  patent  for  the  land,  without  consid- 
ering the  question  whether  the  entryman  is,  or  is  not,  indebted  to  the 
person  who  performed  the  labor  necessary  to  produce  the  trees. 

In  the  case  at  bar,  the  testimony  fails  to  show  that  the  required  num- 
ber of  acres  were  not  broken  during  the  first  year.  On  the  contrary, 
it  shows  that  over  five  acres  of  the  ground  were  broken  witliin  that 
time,  and  in  a  condition  to  be  utilized  for  timber-growing  purposes. 
3ach  being  the  case,  it  matters  not  when,  or  by  whom,  such  breaking 
was  done.    Davis  v.  Monger  (13  L.  D.,  304),  and  cases  therein  cited. 
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TJDder  these  circumstances,  I  think  the  contest  was  properly  dis- 
missed, and  the  decision  appealed  from  is  accordingly  aflirmed. 


COLLUSIVE  CONTEST- RELINQUISHMENT, 

EaxcH  V.  Gripfin  et  al. 

A  preference  right  of  entry  can  not  be  acquired  through  a  fraudulent  and  collnsiye 

contest. 
The  purchaser  of  a  relinquishment  does  not  secure  a  preferred  right  to  enter  the  land 

covered  thereby. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  August  17, 1893. 

On  the  13th  of  February,  1889,  Millard  H.  Griffin  made  timber  cul- 
ture  entry  for  the  SW.  J  of  Sec.  3,  T.  14  IS.^  E.  22  W.,  North  Platte 
land  district,  Nebraska. 

On  the  10th  of  May,  1800,  an  affidavit  of  contest  was  filed  against 
said  entry  by  Eli  Kitch,  who  alleged  that  Griffin  made  his  entry  for 
speculation,  and  not  for  his  own  use  and  benefit,  and  that  he  had  exe- 
cuted a  relinquishment  of  said  entry,  which  was  then  held  by  Britten 
and  Moore,  at  Callaway,  Ouster  county,  Nebraska,  and  he  then  neither 
had,  nor  claimed  any  interest  in  said  land. 

A  hearing  was  appointed  for  July  8, 1890,  notice  thereof  being  per- 
sonally served  on  Griffin.  He  made  default  on  that  day,  and  the  con- 
testant  submitted  his  evidence,  and  the  hearing  was  closed.  On  the 
following  day  Charles  E.  Jones,  by  his  attorney,  appeared  before  the 
local  officers,  and  presented  proof,  showing  that  he  had  purchased  the 
improvements  and  possessory  rights  of  Griffin  in  said  land,  and  had 
procured  his  relinquishment  of  his  entry  therefor,  and  asked  that  the 
case  be  opened,  and  he  be  allowed  an  opportunity  to  be  heard.  His 
request  was  granted,  and  the  contestant  was  notified  that  the  testi- 
mony would  be  taken  before  a  notary  public,  at  Callaway,  Custer 
county,  Nebraska,  on  the  20th  of  November,  1890.  Both  parties  ap- 
peared at  that  time  and  submitted  their  proofs,  which  were  duly  for- 
warded to  the  local  office, where  final  hearing  was  had  on  the  5th  of  De- 
cember, 1890. 

After  considering  such  proofs,  the  local  officers  rendered  a  decision  in 
£ftvor  of  Kitch,  which  was  affirmed  by  you  on  the  12th  of  March,  1892. 
An  appeal  by  Jones,  from  your  decision,  brings  the  case  to  the  Depart- 
ment 

The  facts  established  by  the  evidence  in  this  case,  are  that  Rometime 
in  April,  1890,  Griffin  sold  his  improvements  and  possessory  rights  to 
the  land  in  question,  for  eight  hundred  dollars,  to  be  paid  in  goods  from 
the  store  of  Britton  and  Moore,  at  Callaway,  Nebraska.  A  considera- 
ble portion  of  the  goods  had  been  delivered  prior  to  April  30, 1890,  on 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  181 

which  day  he  executed  a  relinquishment  of  his  entry,  which  was  placed 
in  tbe  hands  of  Yates  aud  Moore,  attorneys,  to  be  delivered  to  Charles 
£.  Jones,  when  the  balance  of  the  goods  should  be  delivered  to  Griffin. 
It  was  expressly  agreed  that  the  relinquishment  should  not  be  tiled  un- 
til Griffin  had  received  all  his  goods.  He  got  the  last  about  the  15th 
of  May,  1890,  aud  on  the  16th  of  that  month,  Jones  executed  an  appli- 
cation, and  the  usual  affidavit  to  make  timber  culture  entry  for  the 
land.  He  sent  the  relinquishment,  application  and  affidavit  to  his  at- 
torney, for  filing  in  the  land  office  at  North  Phitte  Nebraska.  The  local 
officers  declined  to  make  the  entry,  on  account  of  the  contest  of  Kitch, 
and  the  attorney  declined  to  file  the  relinquishment  without  being  al- 
lowed to  make  the  entry. 

The  record  also  shows  that  on  the  15th  of  May,  1890,  Griffin  made  an 
affidavit,  in  which  he  stated  that  he  had  relinquished  all  his  right  and 
title  to  the  land  in  question,  aud  agreed  not  to  appear  or  defend  any 
contest  that  might  be  brought  against  said  land  subsequent  to  the 
date  of  snch  relinquishment,  as  he  had  sold  and  disposed  of  all  his  right 
and  title  to  said  land. 

The  notary  before  whom  this  affidavit  was  sworn  to  testified  at  the 
trial  that  Kitch  gave  Griffin  twenty-five  dollars  for  making  this  affi- 
davit, and  agreeing  to  make  default  at  the  hearing.  The  same  witness 
testified  that  after  Griffin  left  the  room  where  the  affidavit  and  pay- 
ment were  made,  Kitch  said  '<  That  was  the  first  time  he  ever  saw  a 
man  sell  himself  for  $25,  and  that  he  had  no  idea  he  could  get  him  so 
cheap. " 

It  was  also  shown  that  at  the  time  this  affidavit  was  made,  Kitch 
had  just  returned  from  North  Platte,  where  he  had  gone  to  place  a 
flhng  on  the  land^  but  that  he  found  that  he  could  not  file  on  it,  but 
would  have  to  contest  it.  He  admits  paying  the  money  to  Griffin,  and 
the  persons  who  were  present  at  the  time,  testify  that  they  were 
charged  to  say  nothing  about  the  transaction,  which  would  be  likely  to 
give  the  Callaway  parties  notice  thereof.  The  answer  of  the  notary  to 
this  request  was,  ^'  I  don't  blab  about  business  done  before  me. " 

Kitch  testified  that  at  the  time  he  filed  his  contest  affidavit,  he  was 
aware  that  Griffin  had  sold  his  claim  to  the  land,  and  executed  a  re- 
linquishment, as  charged  by  him,  and  that  he  was  induced  to  believe 
that  it  would  be  cheaper  for  him  to  pay  Griffin  t25  for  his  affidavit  and 
agreement  to  make  default  at  the  hearing,  than  it  would  to  have  him 
appear  against  him  at  the  trial. 

Instead  of  the  original  of  the  relinquishment  of  Griffin  and  of  the  ap« 
pUcation  and  affidavit  of  Jones,  certified  copies  thereof  were  made  part 
of  the  record.  At  the  final  hearing  before  the  local  officers,  counsel 
for  Kitch  moved  to  strike  out  all  the  testimony  on  the  part  of  Jones, 
for  the  reason  that  he  had  failed  to  show  that  he  had  any  interest  in 
said  tract,  and  had  ottered  no  relinquishment  in  evidence,  bnt  had  pre- 
sented only  ^hat  purported  to  be  copies  of  certain  agreements,  marked 
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as  exhibits  and  attached  to  the  record.    In  their  decision  the  local 
ofScers  said: 

We  ore  of  the  opinion  that  said  Jones  haa  failed  to  show  an  interest  in  the  contest, 
and  sustain  the  motion  to  strike  his  testimony  ont  offered  after  the  defanlt.  We 
also  find  that  Griffin  was  in  defanlt  at  the  first  hearing,  and  has  failed  to  in  any  way 
appear  in  this  contest,  althongh  notified  personally. 

The  evidence  shows  that  Griffin  has  abandoned  and  relinquished  the  claim.  But 
Jones  has  never  presented  his  relinquisbinent,  or  attempted  to  enter  the  land  There- 
fore we  are  of  the  opinion  that  contestant  has  acted  in  good  faith,  and  should  be 
allowed  to  enter  the  land,  and  that  said  T.  C.  No.  12,664  should  be  canceled. 

In  your  decision,  you  say:  "I  concur  with  you  in  your  ruling  in 
excluding  all  the  testimony  of  appellant,  Jones,  on  the  ground  men- 
tioned in  your  said  decision.  The  same  is  affirmed,  the  entry  of  Griffin 
is  held  for  cancellation,  and  preference  right  awarded  to  the  contest- 
ant." 

From  all  the  facts  and  circumstances  of  this  case,  I  do  not  think  the 
contestant  is  entitled  to  a  preference  right  to  enter  the  land  in  contro- 
versy. The  evidence  certainly  tends  to  show  that  he  entered  into  a 
corrupt  combination  with  Griffin  for  the  purpose  of  cheating  aud 
defrauding  Jones  out  of  the  goods  which  he  delivered  to  Griffin  for  his 
rights  in  the  land,  and  his  relinquishment  of  his  entry.  By  the  pay- 
ment of  money,  he  then  induced  Griffin  to  make  default  at  the  hearing 
on  his  contest,  and  endeavored  to  keep  the  knowledge  of  such  contest 
from  Jones. 

I  think  this  renders  his  contest  fraudulent  and  colhisive.  It  was 
held  in  Parris  v.  Hunt  (9  L.  D.,  225),  that  no  rights  could  be  acquired 
through  such  a  contest,  nor  would  the  rights  of  others  be  defeated 
thereby.  In  my  judgment,  Kitch  is  seeking  to  acquire  title  to  land  to 
which  he  has  no  right,  and  in  Johnson  v.  Johnson  (^L.  D.,  158),  it  was 
said  that  under  no  circumstances  would  the  Department  permit  itself 
knowingly  to  be  made  an  instrument  to  further  the  fraudulent  designs 
of  such  an  individual. 

In  Hoyt  V,  Sullivan  (2  L.  D.,  283),  it  was  held  that  if  a  contest  is  not 
properly  brought,  no  cancellation  can  result  therefrom,  and  conse- 
quently no  preference  rights  are  acquired  thereby.  A  fraudulent  and 
collusive  contest  cannot  be  properly  brought,  and  Kitch  therefore 
secured  no  rights  by  his  contest  in  this  case. 

I  think  the  evi<lence  in  the  case  abundantly  showed  that  Jones  had 
an  interest  in  the  tract  in  controversy.  At  tlic  hearing  before  the  com- 
missioner ap])ointed  to  take  the  testimony,  he  offered  the  relinquish- 
ment of  Griffin,  together  with  his  own  affidavit  and  application  to 
enter  the  land,  in  evidence,  and  certified  copies  thereof  were  trans- 
mitted by  said  commissioner  as  part  of  the  record  in  the  case.  Because 
the  originals  of  those  papers  were  not  present  at  the  final  hearing 
before  the  local  officers,  the  counsel  for  Kitch  moved  to  strike  all  the 
evidence  submitted  by  Jones  out  of  the  case,  and  the  local  officers 
granted  the  motion.    This  was  error  on  their  part. 
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The  statement  of  the  local  officers  that  Jones  had  <<  never  presented 
his  relinquishment,  or  attempted  to  enter  the  land,"  may  be  true  as  to 
a  formal  presentation  and  application,  but  the  statement  the  attor- 
ney of  Joned,  who  transacted  the  business  for  him,  is  that  when  he 
'*  first  tendered  the  relinqnishment  of  Griffin  to  the  register  and  receiver 
at  North  Platte,  he  learned  for  the  first  time  that  Eatch  had  placed  a 
contest  upon  the  land,  against  the  defendant  Griffin."  The  attorney 
adda  that  the  local  officers  refused  to  permit  Jones  to  file  upon  said 
timber  daim,  and  the  relinquishment  was  therefore  not  filed. 

It  cannot  be  claimed  that  the  relinquishment  was  in  any  manner  tho 
result  of  the  contest  of  Eitch,  as  it  was  executed  some  time  before  his 
contest  was  initiated,  and  no  evidence  was  introduced  by  Eatch  to  sus- 
tain his  allegation  that «' Griffin  entered  said  land  for  8i>eculation  only." 
While  Griffin  appears  to  have  been  willing  to  make  oath  to  anything 
for  which  he  was  paid,  he  did  not  include  that  statement  in  the  twenty- 
five  dollar  affidavit  which  he  made  for  Kitch.  In  that  he  only  swore 
that  he  had  relinquished  the  land,  and  had  do  farther  claim  or  interest 
in  it,  and  would  not  appear  to  defend  any  contest  which  might  be 
brought  against  it 

It  can  hardly  be  claimed,  therefore,  that  Eatch  established  a  cause  of 
action  against  Griffin,  which  would  entitle  him  to  a  cancellation  of  the 
entry,  and  a  preference  right  to  enter  the  land,  were  no  other  questions 
involved  in  the  case.  In  view  of  the  facts  of  the  case,  I  cannot  concur 
in  the  findings  of  the  local  officers,  that  ^'the  contestant  has  acted  in 
good  fidth."  Before  he  initiated  his  contest,  he  knew  that  Griffin  had 
rehnqoished  his  entry;  before  the  day  appointed  for  the  hearing,  he 
knew  that  Griffin  had  received  eight  hundred  dollars  for  his  rights  in 
the  land,  and  for  his  relinquishment;  he  then  paid  him  twenty-five  dol- 
lars to  make  default  at  the  hearing,  and  to  aid  in  keeping  the  knowl- 
edge of  the  contest  firom  Jones. 

I  think  these  acts  show  very  bad  faith  on  the  part  of  Kitch,  and  that 
his  contest  was  brought  in  collusion  with  the  contestee,  for  the  purpose 
of  defeating  justice.  The  decision  appealed  from  is  therefore  reversed, 
in  so  tar  as  it  awarded  to  Eitch  a  preference  right  to  enter  the  land. 

Neither  is  Jones  entitled  to  any  preference  right  to  enter  the  land,  by 
virtue  of  his  purchase  of  the  relinquishment  of  Griffin.  Talbot  v.  Orton 
(15  L.  D.,  441).  His  rights  in  the  tract  grow  out  of  his  purchase  of  the 
improvements  and  possessory  rights  of  Griffin,  and  are  not  evidenced  by 
the  latter's  relinquishment,  as  the  purchase  of  a  relinquishment  confers 
upon  the  purchaser  no  titie  to  the  land  covered  thereby.  Gilmore  v* 
Shriner  (9  L.  D.,  269) ;  Armstrong  v.  Miranda  (14  L.  D.,  13:^).  Had  the 
reUnquishment  been  filed  when  it  was  taken  to  the  local  office  for  that 
purpose  by  his  attorney,  the  entry  of  Griffin  would  then  have  been  can- 
eeled«  This  would  have  rendered  the  land  subject  to  the  first  legal 
application  to  enter,  and  that  of  Jones  should  have  been  received,  not- 
withstanding the  contest  of  Elitch,  but  subject  thereto.    Had  the  local 
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officers  refused  to  Mow  his  eutry,  an  appeal  wonld  have  preserved  his 
rights. 

While  Eitch  offered  no  evidence  at  the  hearing  to  establish  his  charge 
that  Griffin  entered  said  land  for  speculation  only,  I  think  the  facts 
and  circumstances  of  the  case,  as  herein  recited,  show  conclusively  that 
it  was  not  made  and  held  by  him  in  good  faith,  and,  therefore,  its  can- 
cellation is  hereby  directed. 


CONTEST— RELINQUISH  ME  NT— CONTESTANT. 

LYDIO  V.  PROGaE. 

A  TolinqaiBliment  filed  after  the  initiation  of  a  contest  does  not  inure  to  the  benefit 
of  the  contestant  where  it  is  found  that  it  was  not  filed  as  tlie  result  of  the  con- 
test. 

JPirat  As8i8ta7it  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  August  17y  1893. 

On  the  14th  of  April,  1890,  Mitchell  B.  Progge  filed  an  affidavit  of 
contest  against  the  timber  culture  entry  of  Erastus  W.  Lamb,  made 
on  the  23d  of  March,  1886,  for  the  NE.  i  of  Sec.  34,  T.  11  S.,  R.  23  W., 
Wa-Keeney  land  distri(;t,  Kansas.  He  alleged  that  Lamb  had  sold  his 
interest  in  the  land  for  $50,  and  had  executed  a  relinquishment  and 
delivered  the  same  to  a  thiid  party. 

On  the  9th  of  May,  1890,  M.  B.  lloUister,  who  had  acted  as  attorney 
for  Lamb  in  making  his  entry,  and  who  was  acting  as  attorney  for 
Frogge  in  contesting  it,  also  filed  an  affidavit  of  contest  against  said 
entry,  the  allegations  being  the  same  as  in  Frogge's  affidavit. 

On  the  12th  of  May,  1890,  James  R.  Lydic  filed  affidavit  of  contest, 
alleging  failure  on  the  part  of  Lamb  to  comply  with  the  timber  culture 
law,  specifying  the  particulars  in  which  he  was  in  default,  and  also 
alleging  that  Frogge's  contest  was  illegal,  for  the  reason  that  he  was 
the  purchaser  of  Lamb's  relinquishment.  On  the  19th  of  the  same 
month  he  filed  his  application  to  make  timber  culture  entry  for  the 
land,  and  affidavits  in  support  of  a  motion  made  by  him  that  Frogge 
and  Hollister  be  required  to  show  cause  why  their  respective  contests 
should  not  be  dismissed  for  illegality,  collusion  and  fraud. 

His  motion  was  granted,  and  notice  was  accordingly  issued,  citing 
Frogge  and  Hollister  to  appear  July  17, 1890,  and  submit  testimony 
concerning  the  charges  made  by  Lydic  in  his  original  and  supplemental 
affidavits. 

On  the  21st  of  May,  1890,  Frogge  and  Hollister  both  appeared  at 
the  local  office.  The  former  filed  Lamb's  relinquishment  of  his  timber 
culture  entry,  and  his  own  application  to  make  a  similar  entry  for  the 
land.  Lamb's  entry  was  thereupon  canceled,  and  the  contests  of 
Frogge  and  Hollister  dismissed  with  their  consent.    The  contest  of 
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Lydic  was  also  dismissed,  without  notice  to  him,  and  tbe  application  • 
of  Frogge,  to  make  timber  calture  entry  for  the  land  placed  of  record. 
Lydic  was  notified  of  these  proceedings,  and  allowed  thirty  days 
within  which  to  assert  any  rights  be  might  claim  under  the  contest  filed 
by  him.  He  did  not  appeal  irom  the  action  of  the  local  ofiicers,  but  on 
the  20th  of  June,  1890,  filed  a  motion  that  he  be  allowed  to  support  and 
prove  his  allegations  against  the  entry  of  Lamb,  comply  with  the  pro- 
visions of  section  two,  of  the  act  of  May  14, 1890,  (21  Stat.,  140),  and 
sei'ure  the  benefits  thereof;  that  the  filing  of  Lamb's  relinquishment  be 
atljudged  to  have  been  the  result  of  his  contest,  and  that  he  be  allowed 
to  make  timber  culture  entry  for  the  tract. 

His  motion  was  granted,  so  far  as  the  appointment  of  a  hearing  was 
concerned.  It  took  place  on  the  15th  of  October,  1890.  At  tlie  trial 
Lydic  offered  no  evidence  in  support  of  his  charges  against  the  entry  of 
Lamb,  but  submitted  the  record  evidence  relating  to  the  several  con- 
testa  to  the  filing  of  Lamb's  relinquishment,  and  to  his  own  application 
to  make  entry  for  the  land.  This  record  evidence  was  corroborated  by 
the  sworn  statement  of  his  attorney,  and  his  case  was  rested  upon  such 
testimony,  and  upon  the  presumption  that  the  cancellation  of  Lamb's 
entr>'  was  the  result  of  his  contest  against  the  defendants  therein  named. 
Frogge  demurred  to  the  evidence,  on  several  grounds,  and  moved 
that  the  case  be  dismissed.  This  motion  was  not  decided  by  the  local 
officers  until  the  26th  of  November,  1890,  when  they  overruled  the 
demurrer  and  motion,  and  allowed  Frogge  thirty  days  within  which  to 
apply  for  a  further  hearing,  with  opportunity  to  produce  evidence  in 
his  defense. 

Such  further  hearing  took  place  on  the  29th  of  January,  1891,  at 
which  Frogge  testified  that  he  first  came  into  possession  of  Lamb's 
relinquishment  on  or  about  the  20th  of  May,  1800.  That  he  purchased 
it  from  his  brother  Eobert.  paying  $500  therefor.  That  he  had  no 
knowledge  that  HoUister  had  initiated  a  contest  againt  Lamb's  entry, 
until  he  went  to  file  said  relinquishment,  and  that  lie  had  no  knowledge 
of  having  sworn  to  the  matters  contained  in  his  contest  affidavit,  in 
relation  to  the  relinquishment  having  been  executed  for  $50,  and  being 
in  the  hands  of  a  third  party. 

E,  D.  Wheeler  testified  that  lie  procured  Lambs  relinquishment, 
which  was  executed  in  January,  1890.  There  was  a  written  contract 
in  connection  with  the  transartirm,  which  was  not  then  in  his  posses- 
sion, or  under  his  control.  He  sold  the  relinquishment  to  BobertB. 
Frogge,  but  could  not  tell  who  he  delivered  it  to,  or  whether  he  sent  it 
to  an  attorney,  or  to  the  defendant. 

After  the  defendant  rested,  Lydic  asked  the  attorney  for  Frogge  to 
produce  the  written  agreement  testified  to  by  Wheeler.  This  he  re- 
fused to  do,  or  to  be  sworn  as  a  witness  in  behalf  of  Lydic.  The  case 
Wiw  thereupon  closed,  and  on  the  20th  of  February,  1891,  the  local  offi- 
cers  rendered  their  decision,  in  whioh  they  held  that  the  contest  of 
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Lydic  should  be  dismissed^  and  the  entry  of  Frogge  allowed  to  remain 
intact.  This  decision  was  affirmed  by  you  on  the  18th  of  March,  1892, 
and  a  farther  appeal  brings  the  case  to  the  Department. 

The  local  officers  erred  in  the  course  pursued  by  them  on  the  21st  of 
May,  1890,  when  they  dismissed  the  contest  of  Lydic  against  the  entry 
of  Lamb,  without  notice.  It  was  proper  for  them  to  cancel  Lamb's 
entry  upon  the  filing  of  his  relinquishment,  and  to  dismiss  the  contests 
of  Frogge  and  Hollister,  upon  their  requests,  but  they  should  not  then 
have  dismissed  the  contest  of  Lydic,  nor  allowed  Frogge  to  make  entry 
for  the  land,  in  view  of  the  prior  and  pending  application  of  Lydic.  The 
proper  course  for  the  local  officers  would  have  been  to  order  a  hearing 
to  determine  the  rights  of  the  respective  parties.  When  they  failed  to 
do  so,  the  proper  course  for  Lydic  would  have  been  to  have  appealed 
from  their  action. 

A  relinquishment  filed,  pending  contest,  does  not  defeat  the  right  of 
the  contestant  to  be  heard  on  the  charge  as  laid  by  him;  and  while 
his  preference  right  is  dependent  upon  his  ability  to  establish  said 
charge,  the  relinquishment  is  presumptively  the  result  of  the  contest, 
though  such  presumption  may  be  overcome.  McClellan  v,  Biggerstaft 
(7  L.  D.,  442)  5  Webb  v.  Loughrey,  et  aU  (9  L.  D.,  440). 

At  the  time  Frogge  presented  his  application  to  enter  the  land,  ac- 
companied by  the  relinquishment  of  Lamb,  the  contest  of  Lydic  was 
properly  pending.  Li  such  a  case  an  application  can  only  be  received, 
subject  to  the  right  of  the  contestant.  Gilmore  v.  Shriner  (9  L.  D., 
269). 

By  failing  to  appeal  from  the  action  of  the  local  officers,  in  dismissing 
his  contest  without  notice  to  him,  and  in  failing  to  establish  his  charges 
against  the  entry  of  Lamb,  when  an  opportunity  was  afforded  at  his 
request,  Lydic  failed  to  show  himself  entitled  to  a  preference  right  to 
enter  the  land. 

A  relinquishment  filed  after  the  initiation  of  a  contest,  does  not 
inure  to  the  benefit  of  the  contestant,  where  it  is  found  that  it  was  not 
filed  as  the  result  of  the  contest. 

Lydic  made  no  effort  to  show  that  the  relinquishmient  in  this  case 
was  filed  as  the  result  of  his  contest,  but  asked  that  that  fact  be  pre- 
sumed, and  that  Frogge  be  required  to  overcome  the  presumption.  In 
support  of  his  position  he  cited  the  case  of  Brakken  t».  Dunn,  et  ai.  (9 
L.  D.,  461).  The  holding  in  that  case  was  that  a  relinquishment  made 
and  ^te<?,  pending  a  contest,  is  presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  have  been  the  result  of  the  contest,  and  therefore 
inuring  to  the  benefit  of  the  contestant.  That  case  also  held  that  the 
rights  of  the  contestant  are  determined  by  the  status  of  the  land  when 
contest  is  instituted,  and  his  right  to  proceed  against  the  entry  cannot 
be  defeated  by  a  subsequent  relinquishment.  In  the  case  at  bar,  the 
relinquishment  was  made  more  than  four  months  prior  to  the  contest, 
audits  execution  therefore  could  not  have  resulted  therefrom. 
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From  the  circumstances  of  the  case,  I  think  the  contest  of  Lydic  had 
aomethiDg  to  do  with  the  filing  of  Lamb's  relinquishment,  although  the 
testimony  of  Frogge  was  intended  to  create  a  different  inix>re&sion.  His 
testimony  was  in  all  respects  exceedingly  unsatiBfactory,  but  in  view  of 
the  fact  that  Lydic  made  no  attempt  to  establish  his  contest  charges  of 
non-compliance  with  law  on  the  part  of  Lamb,  I  am  unable  to  grant 
him  the  relief  asked  for  in  his  appeal  to  the  Department.  The  con- 
elusion  reached  in  the  decision  appealed  from,  is  therefore  approved. 


CONnLilCTINQ  SETTLEMENT  CLAIMS-AGREEMENT. 

Walters  v.  Mintek. 

Priority  of  right  may  be  properly  accorded  a  settler,  who,  under  an  a<;reemeut  with 
ao  atlv^erse  claimant,  goes  apon  a  tract  with  the  knowledge  and  cuusent  of  such 
elaimant. 

First  Assistant  H^ecretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  17 ^  1893. 

Yonr  letter  of  November  29, 1892,  transmits  the  appeal  of  Alfred  O. 
Minter  from  yonr  decision  of  April  30, 189*i,  modifying  the  decision  of 
the  local  officers,  in  the  case  of  William  H.  Walters  against  said  Min- 
to. 

The  defendant,  Minter,  filed  pre-emption  declaratory  statement  on 
the  26th  of  Febmary,  1890,  in  the  land  office  of  Spokane,  Washington, 
upon  the  S.  ^  of  the  KE.  ^  of  Sec.  31,  and  the  S.  ^  of  the  KW.  ^  of  Sec. 
32,  T.  37  N.,  E.  38  B.,  W.  M.,  alleging  settlement  October  4, 1889. 

On  the  14th  of  March,  1890,  William  H.  Walters  filed  homestead 
entry  for  the  S.  i  of  the  NE.  J  of  Sec.  31,  and  the  SW.  J  of  the  NW.  J 
and  lot  2  of  Sec.  32,  same  township,  alleging  settlement  in  August, 
1880. 

On  May  17, 1890,  plaintifi',  Walters,  filed  protest  against  the  final 
proof  of  defendant,  Minter. 

Minter  claims  four  forty-acre  tracts  arranged  in  a  line  running  east 
and  west,  and  is  now  living  upon  that  one  farthest  east,  while  Walters 
is  now  residing  upon  that  one  farthest  west,  the  forties  in  dispute  being 
that  one  on  which  Walters  lives,  and  the  two  forties  lying  between 
them. 

The  issue  submitted  is  prior  settlement. 

The  record  in  the  case  is  confased  and  unsatisfactory  with  reference 
to  some  of  the  feu^ts  that  might  throw  light  upon  the  case. 

The  land  in  controversy,  it  appears,  had  been  some  time  previous  to. 
the  origin  of  this  litigation  withdrawn  from  entry,  in  order  that  certain 
aUeged  frauds  and  defects  in  the  survey  might  be  corrected.  Whether 
snch  corrections  were  made  does  not  afiirmatively  appear,  but  the  lands 
were  again  restored  to  entry  in  February,  1890. 
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On  and  before  the  month  of  October,  1889,  neither  of  the  parties 
resided  upon  the  land  in  controversy.  Plaintiff  Walters  was  living  in 
the  town  of  Marcus,  and  defendant  Minter  was  living  in  a  house  which 
he  had  built  upon  a  tract  of  land  situated  to  the  north  and  east,  upon 
what  was  known  to  the  parties  as  the  "  First  Devil." 

Walters  had  commenced  the  building  of  the  house  in  which  Minter 
now  lives,  just  across  the  eastern  limit  of  the  tract  in  dispute,  upon 
that  forty  embodied  in  the  filing  of  defendant,  but  not  Included  in  the 
homestead  entry  of  plaintiff. 

In  his  testimony  defendant  says,  that  in  1889,  while  plaintiff  was 
living  at  Marcus,  he  (plaintiff)  claimed  the  laud  upon  which  defendant 
was  living  on  the  "First  Devil,"  and  three  times  ordered  defendant 
away.  This  the  plaintiff*  denies.  They  both  agree,  however,  that  in 
October,  1889,  they  went  with  a  surveyor  for  the  purpose  of  locating 
some  of  the  boundary  lines  of  the  laud  upon  which  plaintiff  intended 
to  make  entry.  For  the  guidance  of  the  surveyor,  he  was  furnished 
with  a  map  of  the  lands  of  one  Oppenheimer,  adjoining  that  to  be  sur- 
veyed, intending  to  begin  the  survey  at  the  southeast  corner  of  the 
Oppenheimer  tract,  but,  by  ^.n  unfortun  ate  mistake,  they  started  from 
the  northeast  comer  of  another  lot,  in  consequence  of  which  the  work 
done  by  the  surveyor  furnishes  very  little  assistance  in  arriving  at  the 
truth. 

Up  to  this  date  it  will  be  observed,  from  an  inspection  of  the  record, 
that  neither  of  the  parties  had  made  any  settlement  upon  the  land  to 
which  they  are  now  seeking  title.  Plaintiff'  and  defendant  differ  in 
their  testimony  as  to  the  date  of  the  survey — plaintiff*  fixing  it  on  the 
7th  and  defendant  on  the  4th  of  October,  1889. 

On  that  day,  however,  Minter  asserts,  and  plaintiff  denies,  that 
while  they  were  present  upon  the  land,  and  in  view  of  the  tract  now 
claimed  by  both,  as  well  as  the  tract  located  by  the  survey  to  the  north, 
they  entered  into  an  agreement.  By  the  terms  of  said  agreement, 
Walters  was  to  take  the  land  to  the  north  of  the  surveyor's  line,  and 
sold  to  Minter  the  house  in  which  Minter  now  lives,  and  relinquished 
all  claim  to  the  tract  in  controversy.  Minter  was  to  file  upon  the  land 
upon  which  the  house  is  located,  also  upon  the  land  m  question. 

The  record  shows  further  that  Minter  completed  the  house  at  once, 
and  moved  into  it  during  that  month,  abandoning  his  claim  upon  the 
"First  Devil,"  and  has  lived  in  said  house  ever  since.  Walters  soon 
afterwards  moved  his  house  from  Marcus  to  a  place  which  he  supposed 
to  be  upon  his  land,  but  was,  in  fact,  upon  the  land  of  Oppenheimer. 
In  November  afterwards  Walters  discovered,  for  the  first  time,  that  the 
survey  which  he  had  made  was  erroneous,  and  then  moved  his  house 
upon  the  land  in  controversy,  where  he  has  been  living  ever  since. 

They  went  to  trial  before  the  local  otticers  upon  an  issue  of  fact  thus 
made  up,  and  the  defendant  won. 
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If  snch  an  agreement  was  made  and  entered  into  between  the  par- 
ties, and  detendanty  in  compliance  therewith,  went  upon  the  land,  with 
the  knowledge  and  consent  of  plaintiff,  his  preference  right  obtains, 
notwithstanding  the  fact  that  plaintiff  was  misled  by  the  erroneous 
survey  disclosed  by  the  record.  Plaintiff  thought,  and  so  did  defend- 
ant, on  the  day  of  their  survey,  that  they  were  locating  a  line  or  lines 
that  would  correspond  with  the  government  survey  of  the  southern  half 
of  the  northeast  quarter  of  section  31,  and  the  southern  half  of  the 
northwest  quarter  of  section  32.  In  this  they  were  both  mistaken,  but 
the  local  ofiicers  have  decided  that  each  of  them,  then  and  there,  se- 
lected the  tract  upon  which  each  would  file  or  enter. 

The  evidence  disclosed  by  the  record  seems  to  me  to  justify  the  de- 
cision of  the  local  officers,  especially  in  view  of  the  fact  that  they  were 
in  a  position  to  notice  any  bias  or  ])rejudice  Apparent  in  the  manner 
and  conduct  of  parties  and  witnesses. 

Your  decision  is  therefore  reversed. 


ENTRY- OUl>ER  OF  CANCELLATION. 

William  A.  Fowler. 

Ad  entTji  though  improperly  nllowed^  should  not  be  cauceled  without  notice  to  the 
entryman,  and  due  opportunity  given  to  show  cause  why  such  action  should 
not  be  t<aken. ' 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  17,  1893. 

I  have  before  me  the  appeal  of  William  A.  Fowler  from  your  de- 
cision of  July  21,  1892,  holding  for  cancellation  his  homestead  entry 
for  the  SB.  i  of  the  SW.  J,  Sec.  24,  the  N.  J  of  the  N W.  i,  Sec.  25,  and 
the  NE.  J  of  the  NB.  i,  Sec.  26,  T.  11  K,  R.  11  E.,  Mt.  D.  M.,  Sacra- 
mento, California,  land  district. 

It  ap])ears  from  the  record  that,  on  April  9, 1892,  one  Dennis  Dailey 
made  homestead  entry  tor  the  land  in  controversy,  and,  on  May  5, 
1892,  Fowler  made  like  entry  for  it.  You  held  the  latter  for  caiicella- 
tiou  on  the  petition  of  Dailey,  without  a  hearing,  because  it  was 
invalid.  On  October  3,  1892,  you  wrote  to  Fowler  that  his  proper 
coarse,  if  his  statements  as  to  settlement  on  the  land  were  true,  was 
to  contest  the  entry  of  Dailey. 

While  it  is  true  that  the  entry  of  Fowler  was  improperly  allowed  by 
the  local  officers,  yet,  it  having  been  ma^le  a  matter  of  record,  it  should 
not  have  been  held  for  cancellation,  without  notice  to  him,  and  an 
opportunity  given  to  show  why  the  same  should  not  be  canceled. 
This  course  would  have  brought  out  the  facts,  and  established  the 
rights  of  the  respective  pailies  to  the  laud. 


190  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Snch  action  not  having  been  taken,  a  hearing  mast  be  had  upon  the 
affidavit  of  Fowler,  which  was  tiled  October  15,  1892.  Notice  will  be 
given  the  parties,  and  each  will  be  allowed  to  submit  proof  in  sapport 
of  his  claim  to  the  land  in  question.  Fowler's  entry  will,  in  the  mean- 
time, remain  of  record. 

Your  decision  is  set  aside,  and  ypn  will  order  a  hearing,  as  indicated, 
and  upon  a  report  of  the  register  and  receiver,  you  will  readjndicate 
the  case. 


MINING  C'LAIM— KXPEXniTURE. 

KiRK  BT  AL.  V,  Clark  et  al. 

Work  done  outside  of  the  boundaries  of  a  claim,  for  the  purpose  of  facilitating  the 
extraction  of  iniiioral  therefrom,  is  as  available  for  holding  the  claim  as  though 
done  witliin  the  boundaries  of  the  claim  Itself. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  Avgitst  19,  1893. 

I  have  considered  the  case  of  John  T.  Kirk,  et  al,  v.  Anthony  Clark, 
et  at,  on  appeal  by  the  former  from  your  decision  of  August  16, 1892, 
dismissing  their  protest  against  the  issuance  of  patent  to  tlie  latter 
for  the  Justice  Placer  mine  embracing  the  N".  J  of  the  NE.^  and  lots  1 
and  2  of  the  ITE.J  and  the  NE.J  of  the  NW.J  of  Sec.  20,  T.  14  N.,  R.  10 
E.,  M.  D.  M.,  Sacramento  land  district,  California.  . 

The  record  in  this  cnse  is  considerably  entangled  and  confused  by 
divers  affidavits  and  various  claims,  but  on  January  29, 1890,  the  reg- 
ister of  the  Sacramento  land  office  issued  an  order,  which  was  substan- 
tially, that  in  obedience  to  the  instructions  of  the  Honorable  Commis- 
sioner of  the  General  Land  Office,  by  letter  *'  N,"  of  January  20, 1890, 
a  hearing  would  be  held  at  tlie  Sacramento  land  office  on  March  24, 
1890,  at  10  o'clock,  a.  m.,  upon  the  corroborated  affidavit  of  John  T. 
Kirk  against  the  application  of  Felix  Chappellet  and  Anthony  Clark 
for  patent  for  the  land  described,  and  sai(i  Kirk  would  then  be  allowed 
to  introduce  evidence  to  show  wheth  er  or  not  said  Chappellet  and 
Clark,  or  their  grantors,  had  placed  8500.00  worth  of  labor  and  im- 
l)rovements  on  the  said  claim,  for  the  purpose  of  developing  it,  and  ex- 
tracting minerals  therefrom,  and  Chappellet  and  Clark  would  be  allowed 
to  offer  rebutting  evidence  to  sustain  their  claim.  With  this  the  case 
proper  beg«an. 

At  this  hearing  a  large  volume  of  testimony  was  offered,  and  various 
plat«  of  surveys  were  introduced,  and  upon  what  appears  to  have  been 
a  careful  consideration  of  the  case  by  the  register  and  receiver,  they 
rendered,  on  October  12, 1891,  a  joint  opinion,  which  1  And  contains  a 
carefully  prepared  synopsis  of  the  evidence  in  the  case,  and  they  con- 
clude that  the  protest  should  be  dismissed,  and  so  recommend. 
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From  this  action  Kirk  api>ealed.  You  affirmed  the  action  of  the  loca] 
ofticers,  and  disuiissed  the  protest,  from  which  his  legal  representatives 
(he  having  died)  appealed,  but  the  appeal  was  in  the  interest  of  Doug- 
las, et  al. 

There  seems  to  have  been  some  confusion  in  the  matter  of  the  appeal, 
by  reason  of  the  attorney,  who,  while  he  attempted  to  appeal  this  case, 
really  took  an  appeal  in  another  case,  involving  the  ^<  High  Kim"  placer, 
but  the  papers  in  the  case  at  bar  had  become  mixed  with  the  papers  in 
the  "  High  Rim"  ease,  which  was  between  the  same  parties,  and  you 
found  that  the  appeal  filed  under  contest  971,  was  not  intended  as  an 
appeal  in  that  ease,  but  was  intended  as  an  appeal  in  the  case  of  the 
"Justice"  i)lacer,  and  you  considered  the  case  as  properly  before  you. 

Counsel  for  Clark  and  Chapellet  have  argued  at  some  length  that 
you  erred  in  this,  and  that  the  appeal  was  so  imperfect  that  you  should 
have  dismissed  it,  instead  of  taking  jurisdiction  of  the  case.  There  is 
some  merit  in  the  point  insisted  upon,  but  as  you  decided  the  case  in 
favor  of  Clark  and  Chappellet  they  were  not  in  a  position  to  object  to 
your  decision.  The  appeal  to  the  Department  is  regularly  taken,  and 
I  have  considered  the  case  on  its  merits,  rather  than  going  back  to 
review  your  action  in  sustaining  the  appeal. 

On  September  26, 1885,  Felix  Chappellet  and  Anthony  Clark  filed 
their  application  No.  1488,  for  patent  for  the  Justice  placer  mine,  em- 
bracing the  land  described  above.  They  continued  in  possession  of  the 
mine  until  October  3, 1888,  and  then,  upon  due  notice,  made  proof,  paid 
for  the  land  and  received  final  certificate  therefor. 

On  May  8,1889,  John  T.  Kirk  filed  a  verified  and  corroborated  petition, 
in  which  he  charged  gross  fraud  in  the  making  of  the  proof,  lie  alleged 
that  when  the  proof  was  made,  no  mining  of  any  kind  whatever  had 
been  done  uix)n  the  land  described  ^  he  asked  that  all  proceedings  in 
the  case  be  stayed  in  your  office,  the  case  be  remanded  to  the  local  of- 
fice, and  that  he  be  permitted  to  offer  proof  in  support  of  the  allega- 
tions of  his  petition,  etc. 

On  January  4, 1890,  one,  H.  C.  Douglas  filed  in  the  local  office  an  af- 
fidavit, averring  that  he  and  E.  C.  Smith  and  F.  Hawkins  had  located 
the  mining  ground  embraced  in  the  ^^  Justice"  mine,  on  or  about  the  14th 
day  of  April,  1889,  and  after  describing  the  land  in  detail,  he  avers 
that  they  have  performed  $100.00  worth  of  work  and  labor  thereon, 
and  have  complied  with  the  mining  laws  in  all  particulars.  He  farther 
avers  that  the  "  Mayflower  Mining  Company",  a  corporation  claiming 
to  have  succeeded  to  the  rights  of  Chappellet  and  Clark,  "  are  now 
mining  on  said  ^  Justice '  mine,  and  are  taking  out  of  the  said  nunc  large 
amounts  of  gold."  He  asks  that  the  case  be  resubmitted  at  an  early 
day,  etc. 

Kirk  appears  to  have  been  acting  for  Douglas,  Smith  and  Hawkins, 
bat  he  does  not  say  so,  but  he  filed  several  affidavits  at  various  times, 
in  corroboration  of  and  emphasizing  the  allegations  of  his  petition. 
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Douglas,  et  al,  claim  to  have  relocated  the  <<  Justice"  mine,  upon  the 
theory  that  it  was  abandoned. 

An  abstract  of  title  placed  in  evidence,  shows  that  Ohappellet  had 
secured  certain  mining  claims,  notably  the  <<  Golden  Eagle,"  and  that 
Clark  had  the  <^  Justice"  and  some  other  claims,  that  they  had  consoli- 
dated their  claims  for  mutual  benefit,  and  by  tn^erjparte«  deeds  each 
became  the  owner  of  the  undivided  half  of  the  whole  of  these  miues, 
and  as  tenants  in  common  they  performed  labor  and  expended  money 
in  the  development  of  the  consolidated  property. 

Having  driven  some  tunnels  and  extended  some  old  ones,  and  sunk 
some  shafts,  not  deep  nor  effective  as  working  shafts  they,  in  Septem- 
ber, 1885,  entered  into  an  agreement,  in  writing,  (a  copy  of  which  is  of 
record)  with  the  "  Mayflower  Gravel  Mining  Company,"  a  corporation 
which  owned  a  mine  lying  north  of  the  "  Justice"  and  "  Golden  Eagle  " 
mines,  whereby  the  "Mayflower"  Company  paid  Clark  and  Chappellet 
$0000  for  an  option  on  their  consolidated  mines  for  one  year,  and  it  was 
to  develop  the  mines  by  driving  a  tunnel  beginning  "  in  second  brushy 
canon  at  a  point  not  higher  up  the  canoii  than  the  place  selected  by  the 
survey  made  by  William  Uren."    Uren  was  a  deputy  U.  S.  mineral  sur- 
veyor.   The  company  was,  by  this  agieement,  to  have  the  privilege  of 
taking  these  mines  at  $120,000  at  any  time  within  one  year,  the  $6000 
to  be  considered  as  a  payment  if  the  contract  was  consummated,  if 
not,  it  was  to  be  forfeited,  and  in  addition  thereto,  the  claimants  were  to 
have  the  benefit  of  the  work  done;  they  were  to  have  the  right  to  the 
use  of  the  tunnel  to  explore,  work  and  drain  their  mines,  and  they  were 
to  have  a  mill  site  near  the  mouth  of  the  tunnel  on  the  south  side  of 
brushy  canon  and  a  sluice  way,  and  the  right  to  work  their  mine  ^^  before 
the  mouth  of  said  tunnel."    This  clause  of  the  contract  apx)ear8  to 
have  been  inserted  because  the  mouth  of  the  tunnel  was  not  on  the 
lands  of  the  claimants  and  while  the  "  Mayflower"  Company  might  not 
wish  to  pay  the  $114000  to  be  paid,  and  could  at  any  time  abandon 
their  work  and  forfeit  the  $6000,  the  precaution  was  taken  that  all  that 
it  did  do  should  be  so  controlled  by  the  claimants  that  it  would  inure 
to  the  benefit  of  the  ^'  Justice"  consolidated. 

There  was  also  a  clause  in  the  contract  to  the  effect  that  if,  at  the  end 
of  the  first  year,  the  '*  Mayflower"  did  not  wish  to  conclude  the  contract, 
nor  to  abandon  the  tunnel,  it  should  be  allowed  another  year  by  paying 
5  per  cent  on  the  $114000,  and  paying  to  claimants  one-half  of  the  gross 
amount  of  all  gold  or  silver  that  might  be  taken  from  their  lands,  but 
if  within  the  second  year  the  "Mayflower"  concluded  to  close  the  con- 
tract, such  gold  or  silver  should  be  credited,  as  should  also  the  5  per 
cent,  upon  the  $114000  due.  The  company  did  not  reach  "  pay  gravel " 
the  flrst  year,  but  renewed  the  contract,  paying  the  5  per  cent,  etc. 

Owing  to  a  mining  claim,  now  owned  by  the  "  Mayflower,"  having 
been  patented  on  a  survey  made  before  the  government  survey  of  the 
land,  the  southern  part  of  section  23  was  rendered  fnictioual,  and  was 
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cut  into  lots,  and  these  bein^i:  within  the  grant  to  the  Central  Pacific 
Railroad  Company,  and  claimed  by  it,  they  were  patented  to  it  April 
30, 1885,  and  by  it  deeded,  August  28, 1885,  to  James  Newlands,  and 
by  hira,  on  January  27, 1888,  deeded  to  Clark  and  Chappellet,  and  by 
them  made  a  part  of  the  ''Justice  Consolidated^  mine. 

The  work  put  on  the  claim  by  Chappellet  and  Clark,  and  their 
grantors,  is  estimated  by  Engineer  Ureu,  and  Browne,  U,  8.  Deputy 
Mineral  Engineer^  to  have  cost  about  $2000,  and  by  other  expert  miners, 
at  a  similar  amount,  but  it  does  not  api)ear  to  have  been  of  very  great 
value,  and  other  witnesses  say  that  it  was  not  of  the  value  of  $500,  as 
the  shafts  were  not  deep  enough,  nor  the  tunnels  long  enough  to  reach 
the  *^  ancient  river  bed,^  which  contained  the  gold  bearing  strata  of 
sand  and  gravel.  The  claimants  made  the  contract  referred  to,  to  secure 
a  tunnel  to  this  bed, 

Mr.  Browne  made  a  plat  of  his  survey  of  the  "Justice^,  which  is  in 
evidence,  and  is  shown  to  be  substantially  correct.  It  shows  tunnel 
No.  1  as  starting  on  the  land  in  section  23,  and  running  into  the  '<  Jus- 
tice**.  Tunnel  No.  4,  run  by  the  "Mayflower'^  Company,  starts  in  sec- 
tion 23  and  bears  south  of  east  into  the  ^<  Justice";  the  head  of  this 
tunnel  is  near  the  north  line  of  section  26,  and  from  this  x>oiut  drifting, 
is  carried  several  hundred  feet  into  the  ^'Justice",  and  here  is  where 
the  gold  is  being  taken  out,  that  Douglas  complains  of. 

There  are  three  shafts  sunk  on  the  ^^  Justice"  within  section  20. 
Engineer  Browne,  who  is  an  old  experienced  miner,  as  well  as  mine  en- 
gineer, aaid: 

Before  making  a  final  Belection  of  a  point  at  which  to  begin  permanent  work  for 
the  working  and  deyelopment  of  the  ''ancient  channel",  it  is  not  only  customary, 
but  proper,  to  sink  shallow  shaftd.  and  drive  short  tunnels  at  or  near  the  points  on 
the  claim,  or  contiguous  claims,  where  the  bed  rock  may  be  expu8e<l  on  the  surface. 
By  this  means,  the  pitch  or  incline  of  the  bed  rock  into  the  channel  can,  with  rea- 
sonable certainty,  be  ascertained,  and  data  furnished  upon  which  to  base  an  intelli- 
gent astnnato  of  the  proper  depth  at  which  to  begin,  and  the  point  from  where,  and 
the  couTBO  for  a  permanent  working  tunnel  into  the  ground  intended  to  be  worked. 

From  all  the  evidence,  fairly  considered,  it  appears  that  these  claim- 
ants had  expended  over  $500  in  doing  what  expert  miners  say  was  the 
proper  and  reasonable  things  to  do,  and  they  so  fully  prospected  the 
claim,  that  the  "Mayflower"  Company,  a  wealthy  corporation,  were 
willing  to  take  hold  of  the  work  and  push  it  to  completion. 

Tunnel  No.  4,  which  is  the  main  tunnel,  was  constructed  under  the 
supervision  of  Chappellet,  who  was  in  the  employ  of  the  May^ower 
Company,  and  the  expense  was  paid  by  it.  The  tunnel  is  5585  feet 
long,  and  cost  about  $140000.  It  broke  through  into  ^^  pay  gravel "  at 
about  5500  feet,  on  December  11, 1888;  the  company  then,  after  run- 
ning into  the  gravel  some  distance,  began  drifting  north  and  south; 
the  gravel  is  very  rich  in  gold. 

Douglas,  et  al.  based  their  relocation  upon  abandonment  by  the  en- 
trymen,  but  by  their  statement,  the  "  Justice '^  is  being  worked  so 
1600— VOL  17 ^13 
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indastriously  that  they  asked  to  have  the  case  hastened  in  its  hearing. 
The  "Mayflower"  was  the  assignee  of  the  entrymen. 

Section  2324,  Bevised  Statutes,  provides  for  relocation  where  the 
first  locator  fails  to  comply  with  the  law,  or  abandons  the  claim,  bnt  it 
says  "  provided  that  the  original  locators,  their  heirs,  assigns,  or  legal 
representatives,  have  not  resumed  work  upon  the  claim  after  failure, 
and  before  such  location." 

Douglas  seems  to  have  relied  upon  the  fact  that  the  mouth  of  the 
tunnel  was  not  on  the  "Justice",  although  it  is  cledrly  shown  by  the 
terms  of  the  contract  that  it  was  for  the  purpose  of  working  this  claim, 
as  well  as  others. 

In  the  case  of  Mount  Diablo  Mill  and  Mining  Company  v.  Callison, 
et  al..  Circuit  Court  District  of  ^Nevada,  (6th  Sawyer,  439-457.)  It  was 
held  that:  "  Work  done  outside  of  the  claim,  or  outside  of  any  claim, 
if  done  for  the  purpose,  and  as  a  means  of  prospecting  or  developing 
the  claim,  as  in  the  case  of  tunnels,  drifts,  etc.,  is  as  available  for  hold- 
ing the  claim  as  if  done  within  the  boundaries  of  the  claim  Itself." 

In  the  case  at  bar,  various  tunnels  and  shafts  were  dug,  but  tunnel 
No.  4,  was  run  for  the  purpose  of  working  the  "  Justice  "  mine,  and  it 
is  successfully  working  it,  and  was  at  the  time  those  proceedings 
against  the  issuance  of  patent  were  commenced.  On  this  matter  of 
work  done  off  of  the  claim,  outside  of  its  boundaries,  where  it  is  made 
to  appear  that  such  improvements  were  made,  or  work  done  to  facili- 
tate the  extraction  of  the  ore  the  case  of  "  Emily"  Lode  (6  L.  D.,  220) 
is  in  point;  in  this  case  a  number  of  cases  are  cited  all  in  line  with  the 
above  quotation. 

I  deem  it  unnecessary  to  further  discuss  the  case.  I  do  not  find  that 
the  work  done,  and  money  expended,  even  in  the  shallow  shafts  and 
short  tunnels,  was  done  simply  to  make  a  pretensCt  and  that  they  were 
in  fraud  of  the  rights  of  the  government,  and  I  find  that  much  more 
than  $500  were  expended  before  application  for  patent  was  made.  I 
concur  with  you  and  the  local  officers  that  the  protest  should  be  dis- 
missed, and  as  Douglas,  et  a2.,  made  their  location  on  land  already 
entered  which  was  being  worked  to  its  utmost  capacity,  I  find  they 
have  no  standing  in  the  case.   The  judgment  appealed  from  is  affirmed. 


PBACnCB-ItULB  114  AMEin>BD. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  August 

19  J 1893. 

Motions  for  re-review,  or  a  second  reconsideration,  of  decisions  have 
become  unduly  burdensome  to  the  business  of  this  department,  and,  in 
the  interest  of  repose  and  the  final  determination  of  litigated  matters, 
should  be  stopped* 
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To  this  end,  I  direct  that  Bule  114  of  Practice  be  amended  by  adding 
thereto  as  foUows — 

Motions  for  a  re-review,  or  a  second  reconsideration  of  a  decision, 
shall  not  be  received  or  filed.  Bnt  the  defeated  party,  if  able,  may 
invite  the  attention  of  the  Secretary,  -by  a  dnly  verified  petition,  to 
important  matters  of  fact  or  law  not  theretofore  discussed  or  involved 
in  the  ease;  who,  upon  consideration  thereof,  will  either  recall  the  case, 
or  send  the  petition  to  the  files  without  farther  action. 


PIlE-EMPTION><RESI  DBNCE— TR  ANSMUTATIOK. 

Smith  v.  Gbaham. 

A  pie-emptor  who  has  established  his  residence  in  good  faith  does  not  forfeit  his 
rights  thereunder  by  a  temporary  absence  in  the  discharge  of  official  duties ;  nor 
is  the  right  of  transmatation  daring  such  absence  affected  thereby. 

The  role  that  recognizes  official  daty  as  an  excuse  for  .temporary  absence  is  equally 
applicable  whether  the  duty  is  imposed  by  the  appointing  power  or  by  election. 

lirgt  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office,  August  21, 1893. 

The  land  involved  in  this  appeal  is  the  NE.  l.  Sec.  14,  T.  22  IS.,  E.  1 
W.,  Seattle,  Washington,  land  district. 

The  record  shows  that  Allen  J.  Graham  made  homestead  entry  for 
said  tract  May  6, 1889.  The  application  alleges  settlement  April  24, 
1888,  and  that  it  ^^  is  made  for  the  purpose  of  changing  my  declaratory 
statement  on  same  described  land,  Ko.  11986  to  a  homestead."  On 
li^ovember  7, 1889,  W.  H.  H.  Smith  filed  an  af^davit  of  contest,  against 
the  entry,  alleging : 

That  said  tract  has  not  been  settled  upon  and  cultivated  by  said  party  as  required 
by  bw;  that  said  Graham  held  said  tract  from  May  1, 1888,  to  May  6, 1889,  as  a 
pre-emption  without  residing  thereon  permanently  or  conti  nuously  and  therefore 
had  no  right  and  was  not  entitled  |to  transmute  his  preemption  to  a  homestead  on 
May  6, 1889. 

Hearing  was  had  before  the  local  of&cers.  From  the  evidence  they 
held  that  claimant  had  <^  not  complied  with  the  law  regarding  resi- 
dence and  improvements,"  and  recommended  that  his  homestead  entry 
he  canceled.  He  appealed  and  you  by  letter  of  March  22, 1892,  reversed 
their  decision  and  held  said  entry  intact  subject  to  future  compliance 
with  law.  Whereujwn  Smith  prosecutes  this  appeal,  assigning  numer- 
ous errors,  the  material  ones,  however,  aside  from  the  objections  to 
your  findings  of  fact,  are : — 

VI.  Error  in  deciding  that  Allen  J.  Graham  had  not  abandoned  his  pre-emption 
prior  to  transmuting  the  same  to  a  homestead  on  May  6, 1889 ;  and, 

VIIL  Error  in  deciding  that  the  homestead  claimant  should  be  excused  from  resid- 
ing on  the  land  because  of  official  duties  as  deputy  postmaster  at  Tacoma. 
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Tke  evidence  shows  that  Graham  settled  on  said  land  April  26, 1888; 
and  on  May  1,  following,  filed  his  pre-emption  deelaratory  statement; 
that  he  lived  there  alone  until  August  of  that  year  when  he  was  joined 
by  bis  &mily  who  resided  there  continuously  till  February  24, 1889, 
when'  he  left  taking  his  family  with  him  to  Tacoma.  ^' About  March 
1,"  he  was  appointed  assistant  postmast^  at  Tacoma,  which  position 
he  has  since  hdd.  He  lived,  with  his  family,  in  the  latter  place  con- 
tinuonsly,  visiting  the  land  twice  before  the  contest  was  initiated.  In 
fact  there  is  no  controversy  as  to  his* residence.  It  is  admitted  by  the 
contestant  that  he  resided  there  as  stated,  and  the  claimant  does  not 
deny  his  absence  from  February  24.  The  only  issue  made  by  the 
affidavit  of  contest  against  the  pre-emption  claim  is  as  to  the  residence 
of  the  claimant,  and  under  the  showing  made,  I  think  it  must  be  held 
that  contestant  has  failed  to  sustain  this  charge. 

Whea  the  claimant  went  away  from  the  premises  he  left  locked  up 
in  his  house,  all  his  household  effects  and  tools.  It  is  not  shown  defi- 
nitely why  he  left  the  land  but  inasmuch  as  he  accepted  the  api)oint- 
meut  of  assistant  postmaster  a  few  days  thereafter,  it  is  quite  prob- 
able that  he  went  away  for  that  purpose.  He  says  that  it  was  not  his 
intention  to  abandon  the  land,  that  he  is  going  to  return  to  it  in  a  few 
weeks.  There  is  some  testimony  tending  to  show  that  he  made  a  con- 
tract for  some  additional  improvements  and  paid  for  them,  but  the  work 
was  not  performed.  He  also  addressed  a  letter  to  the  I'cceiver  dated 
July  24,  1889,  in  which  he  fairly  states  his  case  and  asks  for  his  de- 
cision as  to  whether  his  absence  under  the  circumstances  will  work  a 
forfeiture  of  his  land.  So  that  upon  the  whole,  I  can  not  find  that  he 
left  the  land  with  the  intention  of  abandoning  it. 

The  question  therefore  is  whether,  under  these  circumstances,  a  pre- 
emption filing  can  be  transmuted  to  a  homestead  entry.  It  will  be 
borne  in  mind  that  the  entryman  had  been  absent  from  the  land  in  the 
performance  of  his  official  duties,  a  little  over  two  months,  when  he 
changed  his  filing  to  a  homestead.  It  is  urged  by  counsel  that  inas- 
much as  he  did  not  actually  reside  upon  the  land  at  the  time  of  the 
change,  or  at  any  time  as  a  homestead  claimant,  that  he  does  not  come 
within  the  rule  that  permits  a  settler  to  leave  his  land  when  called 
away  by  official  duty,  because  he  did  not  establish  a  residence  under 
his  homestead  entry. 

The  statute  (20  Stat,  113),  provides  that  a  person  who  has  made  set- 
tlement and  filed  his  pre-emption  declaration,  may  change  his  filing 
into  a  homestead,  if  he  continues  in  good  faith  to  comply  with  the  pre- 
emption laws  until  the  change  is  eftected.  The  Department  has  fre- 
quently held  that  where  a  bona  fide  settler  has  established  a  residence 
and  is  afterwards  called  away  by  official  duty,  such  absence  will  not 
work  a  forfeiture  of  his  rights.  This  rule  applies  to  pre-emx)tion  rights 
as  well  as  others.  (Cassius  C.  Hammond,  7  L.  D.  SS),  It  therefore  fol- 
lows that  at  the  time  he  made  t^e  transmutation  he  was,  constructively, 
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a  refttdent  upon  the  land  and  complying  in  good  faith  with  the  pre- 
eniptiou  laws.  If  I  am  riglit  in  this  proposition,  then  there  can  be  no 
objection  to  the  change  and  whatever  rights  he  had  gained  by  his  pre- 
eiiiptiuu  would  at  tach  to  his  homestead. 

It  is  also  contetuled  by  counsel  that  the  mle  excusing  the  presence 
of  theeiitryman  should  not  be  applied  to  a  deputy  or  assistant.  Hut 
1  can  see  no  reason  why  this  distinction  should  be  made.  It  is  the 
official  duty  that  excuses  the  entryman,  and  it  matters  not  whether 
that  duty  is  imposed  by  the  appointing  power  or  by  election.  (A.  E. 
Flint,  6  L.  D.,  mS'y  U.  T.  Heming,  id.,  307), 

Your  judgment  is  therefore  afiKrmed. 


8ettlbme:nt  claim-posted  noticb. 
Sweet  v.  Doylb  bt  al. 

Notices,  defining  the  extent  of  a  settlement  claim,  conspicuously  posted  on  sub-divl- 
sions  thereof  outside  of  the  technical  quarter  section  on  which  the  improvements 
are  filacecl,  are  as  effectual  in  notifying  subsequent  settlers  of  the  extent  of  said 
elaim  as  improvements  placed  on  the  different  subdivisions. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office,  August  21,  1893. 
»  • 

On  December  20, 1890,  John  Doyle  made  homestead  entry  No.  5016 
for  the  NB.  :^  of  the  SB.  :|  of  Sec.  1,  and  lots  3  and  5  and  the  S  W.  :i  of 
the  N  W.  4  of  Sec.  8,  T.  39  N.,  R.  7  B.,  Wausau,  Wisconsin,  and  on  Decem- 
ber 22,  following  P.  J.  O'Malley  made  homestead  entry  No.  5994  for  the 
8.  j  of  the  NB.  J,  the  N  VV.  J  of  the  SB.  J  and  the  NB.  i  of  the  SW.  i 
of  See.  7,  same  township  and  range. 

Some  time  thereafter  Alvin  B.  Sweet  applied  to  make  a  homestead 
entry  for  the  S.  J  of  the  NB.  J,  Sec.  7,  and  the  SW.  J  of  the  :N  W.  i  and 
lot  5,  Sec.  8,  township  and  range  as  aforesaid,  claiming  piiority  by 
reason  of  his  settlement  on  the  tract  before  either  of  the  above  entries 
were  made.  Ills  claim  conflicted  with  O'Malley's  entry  as  to  the  S.  ^ 
of  the  NB.  \  of  Sec.  7,  and  with  Doyle's  entry  as  to  lot  5  and  the  SW. 
J  of  the  N  W.  i  of  Sec.  8. 

A  trial  was  had  on  May  13, 1891,  attended  by  all  tbe  interested  par- 
ties, and  after  considering  the  evidence  submitted,  the  register  and 
reeeiver  foand  in  ^vor  of  Sweet,  and  recommended  the  cancellation 
of  the  homestead  entries  in  so  fiur  as  they  embraced  the  land  elaimed 
by  him. 

Appeals  were  taken  to  yon,  and  on  April  23, 1892,  after  oonsidertng 
said  ease,  you  modittctl  the  finding  of  the  register  and  receiver  and 
held  that  although  Sweet's  settlement  was  made  before  the  land  was 
entered,  no  improvements  we  e  placed  by  him  on  any  of  the  land,  ex- 
cept the  8W.  4  of  the  N  W.  \  of  Sec  8,  where  his  house  was  built,  an4 
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hence  lie  acquired  no  right  as  against  the  homestead  claimants  to  land 
outside  of  the  technical  quarter  section  upon  which  his  improvements 
were  placed,  citing  the  case  of  Pooler  v.  Johnson  (13  L.  D.,  134).  You 
ftccordingly  awarded  the  SW.  J  of  the  KW.  J  of  Sec.  8  to  Sweet. 

He  has  appealed  from  your  iudgment  to  the  Department,  as  have 
also  Doyle  and  O'Malley ;  the  former  complaining  that  you  erred  in  not 
awarding  him  all  the  laud  claimed  by  him,  and  the  others  because  you 
did  award  to  him  the  SW.  J  of  the  NW.  i  of  Sec.  8. 

The  attorneys  for  Sweet  have  filed  a  motion  to  consolidate  this  case 
with  that  of  Theodore  D.  Fay  t?.  Daniel  Fitzpatiick  and  P.  J.  O'Malley, 
Vol.  17,  767,  on  account  of  the  partial  identity  of  parties  and  causes  of 
action.  Attorneys  for  the  other  parties  contend  that  it  is  useless  to 
eonsolidate  the  cases.  They  have  been  considered  at  the  same  time, 
but  1  cannot  determine  that  any  advantage  will  be  gained  by  consolida- 
tion, and  will  therefore  enter  judgment  in  tliis  case  separately. 

It  is  a  well  established  rule  of  the  Department  that  the  notice  given 
by  settlement  and  improvement  extends  only  to  the  quarter  section  as 
defined  by  the  public  surveys.  That  is,  to  the  technical  quarter  sec- 
tion upon  which  the  settlement  and  improvements  are  made.  L.  B. 
Hall  (6  L.  D.,  141)5  Cooper  v.  Sanford  (11  L.  D.,  404);  Pooler  v.  John- 
son (13  L.  D.,  134);  Shearer  v.  Rhone  (13  L.  D.,  480);  Staples  v.  Rich- 
ardson (16  L.  D.,  248).  But  it  is  held  in  the  first  case  cited  above  that 
notice  of  the  claim  of  a  settler  may  be  given  by  settlement,  by  improve- 
ments, <^  or  in  any  competent  manner;"  and  in  the  case  of  Cooper  t?. 
Sanford  above  cited,  it  was  held  that — ^^  it  was  not  a  proper  interpreta- 
tion of  this  ruling  to  hold  that  only  actual  improvements  give  notice  of 
settlement;  •  •  •  .  .  Notice  given  in  any  competent  manner  is 
sufficient."  It  is  held  that  a  settlement  made  on  a  quarter  section, 
even  though  all  the  improvements  made  thereon  are  placed  on  one 
quarter  thereof  will  defeat  a  subsequent  homestead  entry,  because  such 
settlement  is  constructive  notice  to  all  of  the  settler's  claim ;  but  if  the 
settler  claims  land  in  more  than  one  quarter  section,  he  must  make 
improvements  on  each  subdivision  of  the  land  outside  of  the  quarter 
section  on  which  he  has  settled,  or  he  must  give  sufficient  notice  that 
his  claim  extends  outside  of  the  quarter  section  on  which  he  has  set- 
tled. 

So  in  the  case  of  Oooper  v.  Sanford  (supra)^  actual  notice  of  the  ex- 
tent of  a  settlement  claim  was  held  sufficient. 

We  come  now  to  a  consideration  of  what  kind  of  a  notice  aside  from 
settlement  or  improvements  will  be  sufficient  to  defeat  a  subsequent 
homestead  entry.  Of  course,  no  sort  of  a  notice  would  be  sufficient 
in  the  absence  of  a  settlement  on  a  portion  of  the  tract  claimed,  but 
the  question  to  be  determined  is,  what  kind  of  a  notice  of  a  settlemeut 
claim  is  required  to  defeat  a  subsequent  lomestead  entry. 

In  the  case  at  bar  it  is  admitted  that  Sweet  made  his  settlement 
prior  to  the  homestead  entL-ies.    His  improvements  were  placed  on  the 
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8W.  J  of  the  NW.  i  of  Sec.  8,  but  he  claimed  from  the  first  in  addition 
thereto,  lot  5  of  said  section,  and  the  8.  ^  of  the  KE.  i  of  Sec.  7,  all  in 
township  39  N.,  range  7  E. 

It  is  contended  that  he  settled  before  the  land  was  open  to  settle* 
ment.  An  examination  of  the  facts  and  the  law  of  the  case,  however, 
has  convinced  me  that  his  settlement  was  made  after  the  tracts  were 
ox>en  to  settlement.  It  is  showD  by  the  evidence  that  Sweet  went  upon 
the  land  between  twelve  and  one  o'clock  on  the  morning  of  December 
20, 1890,  for  the  purpos^e  of  taking  the  land  under  the  homestead  law. 
He  took  with  him  lumber,  tools,  furniture,  and  provisions,  and  by  the 
help  of  others  built  his  house  on  the  land  by  eight  o'clock  the  next 
morning,  so  that  it  would  shelter  him.  The  house  was  completed  and 
he  moved  in  on  January  5, 1891.    He  says — 

I  pnt  np  one  notice  on  a  tree  right  by  the  side  of  the  honse  (which  is  in  Bection 
8),  and  I  put  another  np  on  the  S.  i  of  the  NE.  i  of  seven,  as  near  as  I  conld  to 
about  the  middle  of  the  two  forties.  The  house  is  located  on  the  sonth  west  north 
west  of  Sec.  9,  [8]  39,  7.  Q.  What  did  your  notices  that  yon  pnt  np  contain  f  Ans. 
Tbey  simply  stated,  give  the  description  of  the  land  and  my  intention  of  claiming 
that  as  a  homestead ,  and  my  name  signed  to  it,  and  the  date;  this  notice  described 
the  description  of  the  whole  tract. 

I  am  of  the  opinion  that  the  notices  put  up,  and  which,  it  is  shown, 
were  seen  by  homestead  claimants  when  they  first  saw  the  land  after 
entry,  were  sufficient  to  take  the  place  of.  improvements.  ^Notices  de- 
scribing the  claimed  land,  posted  in  conspicuous  places  on  the  tract, 
would  seem  to  be  quite  as  effectual  in  notifying  others  of  the  extent  of 
tbe  claim  as  improvements  placed  on  the  different  subdivisions,  such  as 
would  or  could  be  placed  there  during  the  first  period  of  a  settlement 
cliiim. 

Therefore,  your  judgment  holding  that  Sweet's  claim  must  be  re- 
jected because  made  for  land  in  different  quarter  sections,  with  improve^ 
ments  and  settlement  all  on  one  quarter,  must  be  reversed,  as  to  such 
ruling;  and  since  it  is  admitted  that  he  is  a  prior  settler  on  the  land, 
and  that  he  is  now  claiming  the  same  land  claimed  by  him  from  the 
first,  the  homestead  entries  of  Doyle  and  O'Malley  should  be  canceled 
in  so  far  as  they  conflict  with  his  claims,  and  he  be  allowed  to  make 
entry  for  the  S.  4  of  the  NE.  J  of  Sec  7  and  the  SW.  i  of  theHW.  i  and 
lot  6  of  Sec.  8,  T.  39  N.,  B.  7  B. 

Your  judgment  is  modified  accordingly. 
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PRE-EMPTION— OFFBRISD  L AND-FILTNG-SETTLEM  ENT. 

HOLHAN  V,  HiCKEBSON. 

Land  once  "offered"  and  snbseqnently  enhanced  in  price  and  not  afterwardis  re-of- 
feredi  is  taken  oat  of  the  category  of  landB  sabject  to  '^  private  entry,"  and  a 
pre-emption  claimant  therefor  is  entitled  to  thirty  three  months  from  date  of 
settlement  in  which  to  make  final  proof. 

A  pre-emption  declaratory  statement  filed  without  prior  settlement  is  made  good  by 
subsequent  settlement  in  the  absence  of  any  intervening  adverse  right. 

In  determining  whether  the  residence  and  improvements  shown  by  a  pre-emptor  indi- 
cate good  faith,  the  degree  and  condition  in  life  of  the  entryman  may  be  prop- 
erly taken  into  consideration. 

F%r%t  Assistant  Secretary  8im^  to  the  Commissioner  of  the  General  Land 

Offlce^  August  21^  1893. 

On  November  7, 1888,  Dicy  0.  Hickerson  filed  at  Visalia  land  dis- 
trict, California,  pre-emption  declaratory  statement  (No.  9945)  for  the 
SE.  i  of  Sec.  30,  T.  19  S.,  E.  17  E.,  M.  D.  M.  alleging  settlement  No- 
yember  3, 1888. 

On  November  11,  1889,  Joseph  L.  Holman  made  homestead  entry 
(No.  7338)  for  the  same  tract 

On  January  25, 1890,  Miss  Hickerson  published  notice  of  her  inten- 
tion to  make  final  proof  before  the  local  officers,  on  July  12, 1890,  when 
said  final  proof  was  made. 

Said  Holman  filed  a  protest,  duly  corroborated,  on  said  July  12, 1890, 
against  the  allowance  of  said  final  proof,  alleging  that  said  pre-emp- 
tion claimant  had  not  cultivated  any  portion  of  said  land,  and  that 
she  '^  did  not  publish  notice  of  her  intention  to  make  final  prooi^  nor 
make  final  proof  upon  said  land  within  twelve  months  from  the  date  of 
filing  her  declaratory  statement,"  and  asking  that  be  be  allowed  to 
erossexamine  her  witnesses  and  that  her  declaratory  statement  be  can- 
celed. 

The  case  was  adjourned  for  a  hearing  until  July  14, 1890,  when  the 
parties  a])peai*ed  and  submitted  testimony. 

On  December  12, 1890,  the  local  officers  rendered  their  joint  opinion, 
in  which  they  find  that  ^^  Hickerson,  failing  to  make  final  proof,  or  pub- 
lication of  notice  of  her  intention  to  do  so,  within  the  statutory  period, 
has  forfeited  her  right  to  makQ  entry  of  the  land  in  presence  of  the 
intervening  adverse  claim  of  Holman."  They  therefore  refused  "  to 
pass  said  proof  to  entry,"  and  recommended  that  her  filing  be  canceled, 
and  that  Holman's  entry  be  allowed  to  remain  intact. 

On  appeal,  by  letter  of  April  23, 1892,  you  affirmed  the  decision  of 
the  local  officers,  rejected  said  final  proof,  held  said  declaratory  state- 
ment for  cancellation,  and  allowed  Holman's  entry  to  stand. 

An  appeal  now  brings  the  case  to  this  Department. 

The  specifications  of  error  are  as  follows : 

1.  In  holding  that  the  land  involved  herein  was,  at  the  date  the  defendant  filed 
her  pre-emption  declaratory  statement  offered  land  and  that  she  having  failed  to  ten- 
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der  her  proof  and  payment  within  twelve  months  firom  date  of  settlement,  her  claim 
was  forfeited  by  the  interTention  of  an  adverse  claim. 

2.  In  holding  that  the  defendant  was  nnder  the  circnmstances  of  this  ease,  gnilty 
of  laches  in  making  proof  and  payment  as  required  by  law. 

8.  In  recognizing  as  valid  the  alleged  adverse  claim  of  contestant  Holman. 

4.  In  finding  that  the  defendant's  declaratory  statement  was  illegal  for  the  reason 
that  it  was  filed  before  she  made  any  settlement  on  the  land. 

5.  In  finding  that  the  defendant  never  established  a  bona  fide  residence  on  the 
land  as  required  by  Sec.  2259  of  the  Revised  Statutes. 

6.  In  finding  that  the  defendant  had  no  Improvements  on  the  land  at  the  date  the 
alleged  adverse  claim  was  initiated. 

7.  In  holding  that  the  defendant  had  not  complied  with  the  requirements  of  the 
law  as  to  residence  and  improvements. 

8.  In  rejecting  the  defendant's  proof  and  in  holding  her  declaratory  statement  for 
canceUation  without  sufficient  cause. 

The  act  of  March  3, 1853  (10  Stat.,  244),  section  6,  provides,  in  part, 
as  follows: 

That  all  the  publio  lands  in  the  State  of  California,  whether  surveyed  or  unsur- 

veyed,  with  the  exception  of  sections  sixteen  and  thirty-six,  etc., shall 

be  subject  to  the  pre-emption  laws  of  fourth  September,  eighteen  hundred  and  ibrty- 
oBe,  with  all  the  exceptions,  conditions,  and  limitations  therein,  except  as  is  herein 
otherwise  provided  and  shall,  after  the  plats  thereof  are  returned  to  the  office  of  the 
register,  be  offered  for  sale,  after  six  months'  publio  notice  in  the  state  of  the  time 
and  place  of  sale,  under  the  laws,  rules  and  regulations  now  governing  such  sales, 
or  such  as  may  be  hereafter  prescribed  ....  and  all  of  said  lands  that  shaU 
remain  unsold  after  having  been  proclaimed  and  offered,  shall  be  subject  to  entry  at 
private  sale  as  other  private  lands,  at  the  same  minimum  price  per  acre. 

Under  the  authority  above  conferred  the  land  in  dispute  was  <<  offered 
for  sale"  on  May  12,  1858,  and  having  then  been  unsold,  was  there- 
after "subject  to  entry  at  private  sale'^  under  the  laws,  rules  and  reg- 
ulations then  governing:  such  sales,  or  such  as  might  thereafter  be  pre- 
scribed. 

This  tract  also  lies  within  the  twenty  mile,  primary,  limits  of  the 
grant  made  to  the  Southern  Pacific  Railroad  Company  by  the  act  of 
July  27, 1866  (14  Stat,  292),  and  opposite  to  the  constructed  part  ot 
said  road. 

By  letter  of  March  22, 1867,  addressed  to  the  register  and  receiver 
at  Yisalia,  Oommissioner  Wilson,  under  instrnctions  ot  the  Secretary 
of  the  Interior,  directed  said  local  ofdcers — 

to  withdraw  from  sale  or  location,  pre-emption  or  homestead  entry,  all  (he  odd  sec- 
tions within  said  limits,  and  no  entries  will  be  allowed  therein  after  the  receipt  of 
this  erder,  except  where  bona  fide  pre-emption  claiuis  have  attached  prior  to  that 
time.  The  even  sections  within  the  20  milp  limits  will,  by  virtue  of  the  act  of 
March  3. 186^,  be  increased  to  $2.50  per  acre,  and  subject  to  the  provisions  of  the 
pre-emption  and  homestead  laws  at  that  price,  except  whore  pre-emption  rights 
may  have  attached  prior  to  this  withdrawal,  in  such  cases  these  parties  may  prove 
«p  and  pay  for  their  claimH  at  the  price  they  were  held  on  the  date  of  settlement. 
The  even  sections  within  the  20  miles  mill  mat  be  subject  to  private  entry  until  duly 
offered  at  the  increased  price,  •  •  •  This  order  wiU  take  effect  f^om  the  date  of 
its  reception. 
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The  order  was  received  and  took  effect  May  21,  1867.  By.  virtue  of 
this  order  the  tract  in  question  was  taken  out  of  the  category  of  lands 
'^subject  to  private  entry,"  and  placed  in  the  lands  ^'not  subject  to 
private  entry  until  duly  offered  at  the  increased  price."  Eldred  v.  Sex- 
ton (19  Wall,  189, 195.) 

It  has  continued  in  the  latter  category  until  May  21,  1867  to  the 
present  time,  for  the  reason  that  the  land  has  never  been  ^'offered  at 
the  increased  price." 

When,  therefore,  said  Hickerson  filed  upon  this  land  on  November  7, 
1888,  it  was  not  ^*  subject  to  private  entry,"  as  those  terras  are  used  in 
section  2264,  of  the  Revised  Statutes,  which  requires  the  pre-eniptor  of 
lands  of  that  character  to  make  proof  and  payment  within  twelve 
months  after  the  date  of  settlement. 

On  the  contrary,  as  this  land  has  not  bt^en  proclaimed  for  sale  at  the 
increased  price,  since  its  status  had  been  changed  to  double  minimum 
land,  it  comes  under  section  2265,  which  provides,  in  part,  as  follows: 

Every  claimant  under  the  pre  emption  law  for  land  not  yet  proclaimed  for  sale  is 
required  to  make  known  his  claim,  in  writing,  to  the  register  of  the  proper  land 
office  within  three  months  from  the  time  of  settlement,  giving  the  designation  of  the 
tract  and  the  time  of  settlement. 

The  time  within  which  claimants  of  such  pre-emption  rights  shall 
<^  make  the  proper  proof  and  payment  for  the  land  claimed  ^  is  pre- 
scribed by  section  2267,  as  "  within  thirty  months  after  the  date  pre- 
scribed therein,  respectively,  for  filing  their  declaratory  notices  has 
expired.''  Stalnaker  v.  Morrison  (6  Neb.,  363);  United  States  t^.Budd 
(43  Fed  Kep.,  630). 

The  final  proof  of  Miss  Hickerson  was  made  therefore  within  the 
time  prescribed  by  law,  and  it  was  erroneously  rejected  by  the  local 
officers,  as  not  having  been  made  within  the  proper  statutory  i)eriod. 

In  your  decision  you  further  held  that  said  filing  was  illegal  because 
personal  settlement  was  not  made  on  the  land  till  December,  1888. 
But  inasmuch  as  the  adverse  claim  of  said  Holman  was  not  initiated 
until  November  11, 1889,  this  defect  was  cured.  Gray  v.  Nye  (6  L.  D., 
232);  Dallas  v.  Lyttle  (11  L.  D.,  208);  Shearer  v.  Rhone  (13  L.  D.,  480). 

The  remaining  questions  in  the  case  relate  to  the  character  of  her 
residence  and  improvements  on  the  land,  and  whetheror  not  they  show 
good  faith  on  her  part. 

In  determining  these  questions,  the  degree  and  condition  in  life  of 
the  entryman  may  properly  be  taken  into  consideration.  Helen  S. 
Dement  (8  L.  D.,  639). 

The  evidence  shows  that  Miss  Hickerson  personally  settled  on  the 
land  about  December  1, 1888,  having  previously  bought  a  house  eight 
by  twelve  feet,  and  hauled  it  upon  the  land.  It  contained  one  window, 
one  door,  a  good  pine  floor,  \vith  a  shed  attached,  six  by  seven  feet. 
The  house  was  lined  and  ceiled,  and  worth  f  25.  It  was  carpeted  and 
papered  with  newspapers.    She  was  poor  and  resided  on  the  laud. 
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except  when  at  work.  She  swears  she  was  never  absent  longer  than 
two  weeks  at  a  time,  and  that  she  had  no  home  bnt  on  this  claim.  She 
testified  that  in  December,  1888,  she  pat  one  acre  in  potatoes  and  tnr- 
nips  and  other  vegetables,  and  that  in  December,  1889,  she  plowed  and 
raised  five  acres  of  wheat.  She  paid  for  the  work  by  work  of  her  own, 
as  she  had  no  means  except  what  she  earned. 

After  an  examination  of  the  evidence,  I  am  of  the  opinion  that  she 

had  an  houest  intention  to  comply  with  the  law,  and  that  her  improve- 

*  ments  were  commensurate  with  her  means.    James  Edwards  (8  L.  D., 

S63);  Kndley  t>.  Ford  (11  L.  D.,  172).    Her  final  proof  should  therefore 

be  accepted,  and  the  entry  of  Holman  should  be  canceled. 

Your  judgment  is  reversed* 


VINAIi  PBOOF->AD VERSE  PBOCBBDINGS.    ' 

Gant  v.  Looee. 

Tke  pendenoy  of  adyeraeprooeediugs  snapencU  the  Tanning  of  time  allowed  a  pre* 
emptor,  by  statate,  for  the  submission  of  final  proof.  The  amendment  of  Rule 
63  of  practice  permits  the  ohftimant,  if  he  so  desires,  to  submit  proof  daring  such 
proceedings,  bat  no  statutory  right  is  lost  by  failure  to  take  advantage  of  said 
amendment. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office^  August  21^  1893. 

I  have  considered  the  case  of  Spicy  Gant  v.  David  M.  Locke,  on  appeal 
by  the  latter,  from  your  decision  of  April  18,  1890,  in  which  you  re- 
jected his  final  proof  of  his  pre-emption  filing  for  the  81).^  of  ISec.  5,  T. 
18  8.,  B.  42  W.,  Wakeeney  land  district,  Kansas. 

The  record  shows  that  Mrs.  8picy  Gant  filed  her  pre-emption  declara- 
tory statement  No.  14929,  for  this  tract  on  December  17, 1888,  alleging 
settlement  on  the  15th  of  the  same  month.  On  February  2S,  1869,  David 
M.  Liocke  filed  his  pre-emption  declaratory  statement  tor  the  same  tract, 
alleging  settlement  February  11, 1889. 

On  April  12, 1890,  Locke  gave  notice  of  his  intention  to  submit  final 
proof  on  June  2d  following,  before  the  clerk  of  the  district  court  of 
Greely  county,  Kansas.  Mrs.  Gant  appeared  and  protested  said  proof, 
alleging  that  she  had  a  prior  right  to  said  land  by  settlement  and  filing. 

It  appears  that  she  had  made,  through  an  attorney,  an  application 
to  file  upon  a  certain  other  tract,  and  that  when  her  attorney  went  to 
the  land  office,  he  found  that  particular  tract  taken )  thereupon  he, 
without  consulting  her,  changed  her  application,  and  filed  upon  a  triict 
she  had  never  seen,  and  did  not  want.  8he  paid  no  attention  to  this 
filing,  but  went  upon  the  land  in  controversy  and  made  settlement,  had  a 
house  built  and  established  her  residence  thereon.  Afterward  she  ap- 
plied to  your  predecessor,  and  by  oflice  letter  "G",  of  June  2, 1890,  the 
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filing  SO  made  by  her  attorney  was  canceled,  without  pr^udioe  to  het 
rigbts  as  a  pre-emptor. 

Whenthehearing  washad,itwaB  sought  to  have  her  protest  dismissed^ 
because  she  was  not  a  qualified  pre-emptor,  but  this  was  not  done, 
however,  and  the  local  officers,  upon  the  evidence,  rejected  Locke's  proof, 
from  which  he  appealed;  you  affirmed  this  action,  and  he  again  ap- 
pealed. 

There  is  a  motion  filed  in  the  Department  to  dismiss  the  protest,  for 
the  following  reasons:  First,  that  Mrs.  Oaut  had  not  offered  final  proof^ 
and  is  now  barred  by  lapse  of  time  from  doing  so;  and  secondly,  that 
the  decision  of  the  local  officers,  and  affirmed  by  you,  simply  held 
Locke's  filing  junior  to  Mrs.  Gant's,  and  subject  to  her  rights,  and  that 
she  has  forfeited  her  rights,  therefore  the  protest  should  be  dismissed. 
Thirdly,  an  affidavit  is  filed,  in  which  it  is  sought  to  be  shown  that  she 
has  abandoned  the  land,  therefore  the  protest  falls.* 

Under  Rule  53,  as  amended  March  15, 1892,  Mrs.  6ant  might  have 
offered  final  proof,  pending  the  appeal  on  the  case  involving  the  land, 
but  she  was  not  bound  to  do  so.  The  rule  was  amended  for  the  aocom* 
modation  of  entrymen,  and  it  says,  ^'  The  entryman  may,  if  he$od& 
siresj^  offer  final  proof  when  trial  has  taken  place,  and  before  final  judg- 
ment on  the  case,  but  such  proof  is  to  be  retained- in  the  local  office 
until  the  final  decision  on  the  case.  This  rule  was  to  enable  parties  to 
take  proof  where  they  were  likely  to  lose  witnesses  by  removal,  etc, 
but  the  principle  that  a  contest  or  protest  having  been  heard  by  the 
local  officers,  and  an  appeal  taken  thereon, removes  the  particular  tract 
from  the  jurisdiction  of  the  local  officers,  "until  instruction  by  the 
Commissioner",  remains  in  force,  with  the  single  exception  named.  If 
final  proof  bad  been  offered,  it  could  only  have  been  retained  by  the 
local  officers.  The  filing  of  Mrs.  Gant  stands  as  much  su8x>ended  as 
that  of  Locke,  time  does  not  run  against  her,  pending  the  appeal.  For 
this  reason  the  first  two  grounds  of  the  motion  fail. 

As  to  the  third  ground  of  the  motion,  it  may  be  said  that  it  amounts 
to  asking  the  Department  to  cancel  a  filing  on  anex-parte,  corroborate 
affidavit,  without  notice  to  the  party,  and  without  a  hearing.  Such  a 
motion  can  not  be  entertained.    The  motion  is  overruled. 

The  evidence  very  clearly  shows  that  Mrs.  Gant  was  prior  in  time,  in 
settlement  and  filing.  Locke  went  n]H)ii  the  land  while  her  house  was 
being  built,  and  when  it  was  nearly  finished.  He  simi)ly  attempted  to 
take  the  land  and  her  improvements.  This  he  should  not  be  permitted 
to  do,  his  filing  should  be  canceled,  according  to  law,  but  as  you  have 
approved  the  action  of  the  local  officers,  allowing  it  to  remain  of  record, 
subject  to  the  rights  of  Mrs.  Gant,  1  will  allow  it  so  to  remain.  The 
decision  appealed  from  is  affirmed. 
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HOMESTEAB  ENTRY— APPROXIMATION. 

Julius  Gramm. 

The  mle  of  appToximation  will  be  applied  to  a  homestead  entry  that  emhraoes  frac- 
tional snb-divisions  in  two  sections. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office^  August  21^  1893. 

On  the  lOtli  of  Augnst,  1890,  Julius  Gramm  commuted  his  home- 
stead entry  co  cash  entry  for  lots  11  and  12,  Sec,  31,  T.  25  S.,  E.  17  B., 
and  the  W.  J  of  the  NB.  i  and  lot  G  of  Sec.  6,  T.  20  S.,  E.  17  B.,  M.  D. 
M.,  Yisalia  land  district,  Galifornia. 

According  to  the  certificate  of  the  local  officers,  the  tract  embraced 
18.41  acres  in  excess  of  one  hundred  and  sixty.  They  issued  receipt 
No.  G359  for  the  payment  for  one  hundred  and  sixty  acres^  and  excess 
receipt  No.  5426  for  the  18.41  acres. 

In  a  letter  addressed  to  them  on  the  11th  of  March,  1892,  you  informed 
them  that  the  excess  was  17.94  acres,  according  to  the  official  plats  on 
file  in  your  office,  and  directed  them  to  notify  the  party  that  he  would 
be  allowed  thirty  days  after  notice,  within  which  to  elect  which  sub- 
division he  would  relinquish,  so  as  to  make  his  entry  approximate  one 
hundred  and  sixty  acres.  You  also  stated  that  in  the  event  of  his  fail- 
ure to  signify  his  intentions  in  the  premises  within  the  time  specified, 
or  to  show  cause  why  he  should  not  be  required  to  do  so,  his  entry 
would  be  held  for  cancellation. 

On  the  11th  of  May,  1892,  the  local  officers  informed  you  that  they 
had  duly  notified  the  entryman  of  the  matters  contained  in  your  letter 
of  March  11, 1892,  and  that  no  response  had  been  received. 

On  the  16th  of  July^  1892,  you  held  said  entry  for  cancellation,  and 
directed  the  local  officers  to  notify  the  entryman  of  that  fact,  and  in- 
form him  of  his  right  of  appeal.  Notice  to  that  effect  was  sent  to  the 
entryman  by  registered  letter,  on  the  22d  of  July,  1892,  directed  to  him 
at  his  post-office  address,  where  it  was  receipted  for  in  his  name,  <^  per 
Gmeuhagen  Bros.,"  on  the  11th  of  August,  1892. 

On  the  30th  of  September,  1892,  an  appeal  was  filed  in  the  local  office, 
in  which  you  were  notified  that  "the  above  named  claimant,  through 
his  transferees,  hereby  appeals  from  your  action  in  holding  said  entry 
for  cancellation.'' 

The  grounds  of  appeal  are  then  stated,  and  it  is  asked  that  your 
decision  be  reversed,  and  that  said  entry  be  confirmed  as  made,  and 
that  patent  issue  for  the  land  as  described  in  the  receiver's  receipt.  In 
support  of  this  request,  the  cases  of  James  Ilanua  (12  L.  D.,  356)  and 
Abram  A.  Still  (13  L.  D.,  610)  are  cited. 

The  notice  of  appeal  is  sigtied  by  a  lawyer,  who  adds  after  his  name 
th«  words  "  attorney  for  Gruenhagen  Bros.,  claiming  under  purchase 
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from  claimant,  Julias  Cramm."  Withont  raising  any  question  as  to  the 
right  of  said  parties  to  appeal,  without  disclosing  the  fact  that  thej 
are  the  transferees  of  Cramm,  and  parties  in  interest  in  the  proceed- 
ings against  his  entry,  it  is  sufficient  to  say  that  the  cases  cited  do  not 
sustain  the  position  taken  in  their  behalf,  in  the  appeal  before  me. 

The  entry  now  contains  177.94  acres,  which  is  17.94  in  excess  of  one 
hundred  and  sixty.  From  the  papers  before  me,  it  appears  that  lot  12 
in  section  31,  contains  27.94  acres.  Should  that  lot  be  reliuquished,  the 
entry  would  still  embrace  one  hundred  and  fifty  acres.  No  diagram  is 
furnished,  but  it  does  not  appear  that  the  relinquishment  of  that  lot 
would  impair  the  contiguity  of  the  land  comprising  the  entry.  With 
lot  12  excluded,  the  deficiency  in  the  entry  from  one  hundred  and  sixty 
acres  would  be  less  than  the  present  excess.  The  rule  governing  such 
cases,  as  laid  down  by  your  office,  and  approved  by  the  Department, 
in  the  case  of  Henry  P.  Sayles  (2  L.  D.,  88)  is,  that  where  the  excess 
above  one  hundred  and  sixty  acres  is  greater  than  the  deficiency  would 
be,  should  a  subdivision  be  excluded  from  the  entry,  the  excess  will  be 
excluded,  but  where  the  excess  would  not  be  greater  than  the  deficiency, 
the  entry  would  be  allowed  to  stand. 

This  rule  has  been  adhered  to  by  the  Department,  except  in  cases 
where  a  lot  or  subdivision  could  not  be  relinquished  without  abandon- 
ing improvements,  or  destroying  the  cx)ntiguity  of  the  tracts  entered. 
In  the  cases  cited  by  the  appellant,  the  entries  embracing  an  excess 
over  one  hundred  and  sixty  acres  were  allowed  to  stand  because  a  re- 
linquishment of  a  subdivision  would  cause  the  abandonment  of  improve- 
ments, or  destroy  the  contiguity  of  the  tracts  embraced  therein.  It  is 
not  made  to  appear  that  any  such  result  would  follow  the  relinquish- 
ment of  lot  12,  in  the  case  at  bar. 

Unless  a  relinquishment  is  made  which  will  make  the  entry  more 
nearly  approximate  one  hundred  and  sixty  acres,  or  cause  be  shown  to 
your  satisfaction,  why  such  reduction  should  not  be  made,  within  sixty 
days  after  notice  of  this  decision,  said  entry  will  be  cancelled.  Should 
such  relinquishment,  or  such  showing  be  made,  you  will  take  such  action 
in  the  premises  as  is  proper.  The  decision  appealed  from  is  modified 
accordingly. 
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PSB-EMPTIOX    FILTNG— RESIDENCE— TRANSMUTATIOir. 

BOMaARDNEB  V.  KiTTLEMAN. 

The  infanoj  of  a  pre-emptor  at  dale  of  filing  declaratory  statement  will  not  defeat 
the  pre-emptive  right,  if  the  pre-emptor  attains  -the  requisite  age  prior  to  the 
intervention  of  any  adverse  claim,  and  good  faith  is  otherwise  shown. 

Ahsences  from  the  land  are  excusahle  when  necessary  to  obtain  means  for  subsist- 
ence, and  for  the  proper  improvement  of  the  land. 

An  application  by  a  single  woman  to  transmute  a  pre-emption  claim  to  a  homestead 
entry  is  not  defeated  by  her  subsequent  marriage  where  it  appears  that  she  waa 
duly  qualified  at  the  date  of  her  application. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  August  JSJ2, 1893. 

With  your  letter  ("G'^)  of  October  5, 1892,  you  transmit  the  appeal 
of  Lizzie  M.  Bomgardner  from  your  decision  of  April  19, 1892,  holding 
for  cancellation  her  declaratory  statement  made  June  18, 1888,  for  the 
NB,  J,  Sec.  26,  T,  27  IST.,  R.  47  W.,  Alliance,  Nebraska,  alleging  settle- 
ment thereon  two  days  earlier. 

On  July  7, 1890,  she  made  application  to  transmute  her  filing  to  a 
homestead  entry.  Her  application  was  rejected,  because  of  a  home- 
stead entry  made  for  the  land  by  one  Eobert  Ejttleman,  on  December 
10, 1889. 

Thereupon  she  asked  for  a  hearing  to  show  her  superior  right  to  the 
land.  Hearing  was  accordingly  had  on  August  14, 1890,  at  which  both 
parties  were  present. 

The  register  and  receiver,  on  August  20, 1890,  decided  that  the  tes- 
timony showed  no  abandonment  on  the  part  of  Miss  Bomgardner,  and 
that  her  application  to  transmute  her  filing  should  be  allowed,  and 
Kittleman's  entry  canceled. 

Your  said  decision,  as  above  shown,  reverses  that  action,  and  Miss 
Bomgardner  has  appealed  therefrom  to  this  Department. 

When  Miss  Bomgardner  made  her  filing  she  was  not  twenty-one 
years  old,  not  attaining  that  age  until  March,  1889 — she  was  therefore 
not  a  qualified  pre-emptor.  Your  holding,  however,  that  her  infancy 
at  date  of  filing  would  not  defeat  her  claim,  if  she  attained  the  required 
age  before  any  adverse  claim  attached,  good  faith  being  otherwise 
shown,  is  correct,  and  the  only  question  to  be  determined  on  the  ap- 
peal is,  whether  her  residence,  improvements,  etc.,  as  shown  by  tlie 
testimony,  were  such  as  gave  her  the  superior  right  to  the  land  as 
against  the  entry  of  Kittleman,  made  nearly  eighteen  months  subse- 
quent to  her  filing. 

The  evidence  shows  that  she  was  in  indigent  circumstances  and  com- 
])elled  to  work  away  from  home,  as  a  domestic,  doing  kitchen  and 
dining-room  work,  for  her  supiK)rt  and  to  obtain  means  to  improve  the 
place.    The  improvements  made  on  the  land  were  placed  there  by  her- 
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self  and  others,  and  consisted  of  a  bouse  eighteen  by  twenty  feet,  with 
two  windows  and  one  door,  comfortable  at  all  seasons  of  the  year,  and 
valued  at  $100;  a  cave  ton  by  twelve  feet;  chicken  house  twelve  by 
fourteen  feet;  a  well  twenty-seven  feet  deep,  affording  good  water;  and 
six  or  eight  acres  broken  and  in  cultivation;  twenty-five  peach  trees, 
and  one  hundred  ash  and  box  elders;  total  value  of  improvements 
$250.  She  finished  her  house  about  July,  1888,  and  broke  two  or  three 
acres  of  land  that  season,  and  established  her  residence.  She  swears 
that  she  had  no  other  place  of  residence,  and  settled  on  the  land  for 
a  permanent  home;  she  had  the  usual  articles  of  household  and  kitchen 
furniture  in  the  house,  consisting  of  table,  stove,  chairs,  trunk,  etc., 
and  when  away  from  the  place  she  always  left  these  goods  in  the  house. 
She  worked  sixteen  weeks  for  her  sister,  doing  kitchen  work.  She  was 
at  the  Union  Hotel,  in  the  capacity  of  a  dining-room  girl,  from  Novem- 
ber 17, 1888,  until  February  20,  1889,  and  at  the  Clifton  House,  in  the 
same  capacity,  from  March  1,  until  December  2, 1889.  During  these 
periods,  and  once  or  twice  in  each  month,  she  returned  to  her  home, 
generally  staying  a  day  or  two  each  time,  and  looking  after  the  affairs 
on  her  place,  and  losing  her  time  at  the  hotel.  Her  mother  and  father 
lived  on  the  place,  from  November,  1888,  to  July,  1889,  a  part  of  which 
time  she  was  employed  elsewhere.  She  appears  to  have  been  on  the 
place  and  at  work,  setting  out  trees,  digging  potatoes,  etc.,  when  not 
hired  out. 

Witness  De  Hart  testified  that  claimant  had  resided  on  the  land  since 
about  the  time  she  filed.  Saw  her  there  frequently,  and  saw  chickens 
about  the  house  and  smoke  issuing  from  the  chimney. 

Witness  Buggies  testified  that  her  residence  had  been  on  the  place 
since  filing,  having  frequently  seen  her  there,  but  that  by  reason  of  her 
employment  she  was  not  continuously  at  home. 

Witness  Grozier  testified  that  claimant  had  resided  on  the  place  a 
part  of  the  time,  and  always  considered  it  her  home  and  residence, 
<^  and  during  her  absence  she  left  in  the  house  all  necessary  household 
furniture  for  use  on  her  return.'^  Saw  her  there  more  or  less  every 
mouth  from  July  to  December,  1889,  and  in  1890  all  the  land  broken, 
six  or  eight  acres,  was  cropped  to  barley  and  oats.  This  witness  knew 
claimant  worked  out  for  a  living. 

The  evidence  on  part  of  defendant's  witnesses  is  of  a  negative  char- 
acter, and  consisted  mainly  in  the  statements  of  witnesses  who  were  at 
or  near  the  place  on  different  occasions,  and  saw  no  one  living  there,  or 
any  signs  of  habitation. 

The  absences  from  the  place,  their  duration,  etc.,  are  found  largely 
from  claimant's  own  testimony.  She  kept  these  dates,  and  also  the 
time  she  was  at  home,  to  enable  her  to  make  satisfactory  settlements 
with  her  employers  for  the  time  she  was  at  home,  which  corresponded 
with  the  time  lost  in  her  employment,  as  above  set  out.  It  is  true,  that 
she  spent  more  time  in  working  for  others  than  she  did  at  home.    But 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  209 

it  nowhere  appears  that  she  had  aay  other  home,  and  the  evidence 
shows  that  she  was  dependent  upon  her  own  labor  for  support,  and 
that  it  was  necessary  to  work  away  from  home  for  her  own  subsistence 
and  to  gain  means  to  improve  her  place.  This  she  did,  and  the  im- 
provements she  made  on  the  place  were  of  themselves  ample,  under  all 
the  circumstances,  to  show  her  good  faith.  Kittleman  made  his  entry 
with  full  knowledge  of  all  these  improvements. 

Again,  the  fact  that  Miss  Bomgardner  applied  to  transmute  her  filing 
to  a  homestead  entry,  thus  proposing  to  live  full  five  years  on  the  land 
before  she  could  obtain  patent,  negatives  the  idea  that  she  took  the 
land  for  speculative  purposes. 

I  think  it  is  sufficientlv  shown  that  she  established  a  bona  fide  resi- 
dence  on  the  land ;  that  her  absences  therefrom  for  the  reasons  given 
are  excusable,  and  that  her  residence  has  been  continuous.  (Nellie  O. 
Prescott,  6  L.  D.,  245.) 

Among  the  files  in  this  case  is  a  paper  purporting  to  be  an  answer 
to  the  appeal  herein.  Certain  statements  of  fact  are  made  therein,  duly 
sworn  to;  but,  inasmuch  as  this  so-called  answer  does  not  appear  to 
have  been  served  on  the  opposite  party,  and  no  notice  thereof  given, 
as  required  by  the  Eules  of  Practice,  the  same  will  not  be  considered. 

I  find,  however,  that  the  return  registry  receipt,  which  accompanied 
the  notice  sent  by  the  register  and  receiver,  on  April  22, 1892,  inlorm- 
ing  claimant  of  your  said  decision  holding  her  filing  for  cancellation,  is 
signed  '^  Lizzie  M.  Bomgardner,  now  Mrs.  Ghilson,"  which  indicates 
that  she  has  been  married  since  the  hearing  before  the  local  officers. 
Aa  a  married  woman,  she  is  now  disqualified  from  making  homestead 
entry.  Her  application  to  transmute  her  filing  was  made,  however, 
before  she  became  disqualifled  by  her  marriage  and  after  she  had 
attained  the  required  legal  age,  and,  as  above  seen,  the  hearing  showed 
that  her  residence,  cultivation,  etc.,  were  ample  to  show  her  good  faith 
and  her  right  to  transmute.  Her  application  to  enter,  being  a  legal 
one  at  the  time,  was  while  pending  equivalent  to  an  actual  entry,  so 
far  as  her  rights  are  concerned,  (Pfafi*  v.  Williams,  4  L.  D.,  455;  Arthur 
P.  Toombs,  10  L.  D.,  192;  Griffin  v.  Pettigrew,  idem.,  510),  and  an 
Bntry  made  by  a  single  woman  is  not  affected  by  marriage  before  final 
proof  (Alice  M.  Gardner,  7  L.  D.,  470). 

The  law  regards  that  as  done  which  should  have  been  done,  and  I 
concur  in  the  opinion  of  the  register  and  receiver  that  her  application 
should  have  been  allowed  on  the  termination  of  the  hearing,  which  she 
invoked  to  show  her  superior  right. 

Miss  Bomgardner  wiU  therefore  be  allowed  to  transmute  her  filing  to 
a  homestead  entry  as  of  the  date  of  the  decision  of  the  register  and 
receiver  (August  29,  1890),  awarding  her  that  right,  and  Kittleman's 
entry  will  be  canceled. 

The  decision  appealed  from  is  accordingly  reversed* 
1600— VOL  17 14 


210  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

HOMESTEAD  ENTRY— EQUITABLE  ACTION. 

Cooke  v.  Villa. 

Equitable  action  on  a  homestead  entry,  under  whioh  final  proof  is  not  Bubmltted 
within  the  statutory  period,  ia  defeated  by  an  intervening  contest  on  behalf  of 
on  adverse  applicant  for  the  tract  involved. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office^  August  22^  1893. 

The  land  in  controversy  is  the  SE.  ^  SE.  \  and  lots  2,  3,  4,  5  and  6, 
Sec.  26,  T,  1  IS.y  B.  14  W.,  8.  B.  M.,  Los  Angeles,  California,  land  dis- 
trict. 

The  record  shows  that  Bamon  Yilla  made  homestead  entry  of  said 
tract  December  6, 1882.  On  January  9,  1891,  Bartholomew  Cooke 
made  homestead  application  for  said  land,  which  was  rejected  by  the 
register  "  on  the  ground  that  the  tract  applied  for  is  covered  by  home- 
stead entry  No.  1158  of  Bamon  Yilla,  filed  December  6, 1882.''  On  the 
same  day  Cooke  appealed  from  this  decision,  setting  np  various 
grounds  of  error,  which  are  substantially  that  the  claimant  has  not 
complied  with  the  law  as  to  residence  and  cultivation,  and  that  he  had 
not  offered  final  proof  within  seven  years  from  dat^  of  his  entry  and 
asked  that  a  hearing  be  ordered  ^<  as  per  rule  one  of  practice."  The 
said  appeal  wa«  accompanied  by  the  affidavit  of  Cooke  and  another. 

On  January  9, 1891,  the  register  notified  Yilla  that  the  homestead 
law  required  <<  that  final  proof  of  settlement  and  cultivation  be  made 
within  two  years  after  the  expiration  of  five  years  from  date  of  entry," 
that  "  the  time  fixed  by  the  statute  has  expired,"  and  directed  him  to 
show  cause  within  thirty  days  why  his  claim  should  not  be  canceled. 
Thereupon  on  January  19, 1891,  he  applied  to  make  final  proof,  and 
after  due  notice  offered  the  same  before  the  register  and  receiver  on 
April  1,  following.  In  the  meantime  on  March  16, 1891,  you  ordered  a 
**  hearing  on  said  appeal  and  affidavit." 

On  April  1,  Cooke  appeared  and  filed*  his  protest  against  the  final 
proof  alleging: 

(1)  Over  seven  years  have  elapsed  sinoe  said  entry  was  made  and  it  now  is  void 
and  expired  by  limitation. 

(2)  Said  Villa  has  not  made  bona  fide  continuous  residence  on  said  tract  since  mak- 
ing entry  thereof. 

(3)  His  cultivation,  improvements  and  ose  made  of  said  tract  do  not  entitle  him 
to  a  final  homestead  receipt  therefor. 

(4)  Said  final  proof  should  be  rejected  for  want  of  good  faith  of  the  said  Villa; 
protestant  alleges  that  the  tract  in  question  has  suffered  in  value  from  the  occu- 
pancy of  Villa — more  value  in  wood  having  been  removed  therefrom  by  said  Villa 
than  he  added  thereto  by  his  improvements. 

(5)  Said  final  proof  should  be  rejected  on  the  further  ground  that  the  protestant 
has  made  a  homestead  application  for  the  tract  in  question,  the  same  being  now  a 
matter  of  record^  and  a  hearing  ordered  thereon  by  Commissioner's  letter  ''H" 
March  16, 1891,  said  allegations  protestant  is  ready  to  prove  at  such  time  as  yon  may 
grant  a  hearing  therein. 
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The  attorneys  of  the  respective  parties  stipulated  in  writing  "  that 
the  entire  evidence  in  the  matter  be  now  taken  and  notice  waived  on 
the  part  of  said  Villa,  and  this  be  considered  as  a  contest  hearing  as  well 
^protest  against  acceptance  of  final  homestead  proof  of  said  Yilla." 

A  hearing  was  had  before  the  local  officers  and  as  a  result  they  held 
that  the  final  proof  of  Yilla  should  be  rejected  because  presented  more 
than  a  year  after  expiration  of  the  period  within  which  a  homestead 
claimant  is  required  by  law  to  present  the  same.  While  they  recite 
briefly  the  evidence  pro  and  con  on  the  question  of  residence  and  culti- 
vation yet  they  did  not  pass  upon  it,  but  based  their  decision  wholly 
on  the  other  question.  Villa  appealed  and  yoxi  by  letter  of  May  6, 
1892,  reversed  their  judgment.  You  found  that  Cooke  had  not  sus- 
tained his  charges  of  failure  to  comply  with  the  law  as  to  residence 
and  cultivation,  and  therefore  the  question  was  as  to  whether  <<  the 
&ilure  to  submit  final  proof  within  the  statutory  period  calls  for  the 
cancellation  of  his  entry.''  This  question  you  decided  in  the  negative, 
holding  that  Villa's  entry  should  be  submitted  to  the  board  of  equi- 
table a^'udication  for  its  action. 

Oooke  appeals. 

He  assigns  the  following  errors: 

(1).  The  findings  of  good  faith  as  to  residence  and  improvements  of  ViUa  are  not 
sastamed  by  the  evidence. 

(2).  It  is  shown  by  the  evidence  that  Villa,  willfnlly  neglected  making  final  proof 
until  the  adverse  claim  of  Cooke  was  made  a  matter  of  record. 

(3).  The  Commissioner  erred  in  finding  that  contestant  Cooke  did  not  charge  a 
failure  (on  the  part  of  Villa)  to  make  final  proof  within  the  statutory  period  and  is 
not  entitled  to  a  judgment  by  reason  of  that  fact. 

(4).  The  Hon.  Commissioner  errs  in  finding  Cooke's  application  is  not  an  adverse 
claim  and  of  no  effect. 

(5^.  In  the  fiMe  of  an  adverse  claim  Villa  can  not  plead  equity  and  have  his  case 
referred  to  the  Board  of  Equitable  Adjudication  aud  it  is  an  error  to  so  hold. 

The  £Etct  that  Yilla  did  not  offer  his  proof  within  the  time  allowed  by 
law  is  not  disputed;  he  knew  he  was  required  to  make  it  within  seven 
years  after  the  date  of  entry;  he  lived  within  eight  miles  of  the  local 
land  of&ce  and  was  frequently  in  the  city  where  it  was  located;  thirteen 
months  after  the  time  for  making  proof  had  expired  Oooke  made  his 
homestead  application  to  enter  the  tract,  butowingtothefact  that  Villa's 
entry  still  remained  of  record  Oooke  could  not  be  allowed  to  make  his 
entiy.  While  this  was  so,  it  seems  to  me  that  Oooke's  application  and 
his  affidavit  filed  on  the  same  day,  was  tantamount  to  the  assertion  by 
him  of  a  <^  claim"  to  the  land  within  the  meaning  of  section  2456  Bevised 
Statutes,  which  defines  the  character  of  the  cases  and  the  circumstances 
under  which  they  may  be  passed  upon  by  the  board  of  equitable  adjudi- 
cation, as  follows: 

Where  the  law  has  been  substantially  complied  with,  and  the  error  or  irregularity 
arose  from  ignorance,  accident  or  mistake,  which  is  satisfactorily  explained;  and 
where  the  rights  of  no  other  claimant  or  pre-emptor  are  prejudiced,  or  where  there 
is  no  adverse  claim. 
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Under  these  limitations  and  restrictions  the  case  could  not  properly 
be  referred  to  the  board  of  equitable  adjudication  in  the  presence  of 
such  a  claim  as  Cooke  presents. 

The  Department  has  no  power  by  rule,  regulation  or  otherwise  to 
extend  the  time  allowed  by  law  for  making  final  proof,  and  in  the  pres- 
ence of  an  adverse  claim  an  entry  can  not  be  submitted  to  the  board  of 
equitable  adjudication  where  the  proof  is  made  after  the  expiration  of 
the  statutory  period.    See  John  0,  Mounger,  9  L.  D.,  291. 

Villa's  homestead  entry  will  be  canceled  and  Oooke's  application  to 
enter  will  be  allowed.    The  decision  appealed  from  is  reversed. 


HOMESTEAD  CONTEST-HEIHS  OF  HOMESTEADER. 

ElCHARDS  V.  KASMUSSEN. 

Where  a  homeBteader  dies  leaving  a  widow,  who  also  dies  before  compliance  with 
the  homestead  law,  the  right  to  acquire  patent  passes  to  the  heirs  of  the  entry- 
man,  both  adults  and  minors,  equally,  and  the  subsequent  failure  of  said  heirs 
to  reside  upon  or  onltivate  the  land  operates  as  an  abandonment  thereof.. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  La/nd 

Office^  A  ugust  22^  1893 

With  your  letter  ("H")  of  November  12,1892,  you  transmit  the 
record  in  the  case  of  Jennie  Eichards  t?.  Peter  Easmussen,  upon  the 
appeal  of  the  former  from  your  office  decision  of  May  10, 1892,  affirming 
the  action  of  the  register  and  receiver  holding  intact  Easmussen's 
homestead  entry,  made  March  10,  1885,  for  the  NE.  J  of  Sec.  10,  T.  13 
!N".,  E.  7  E.,  Sacramento,  California. 

It  appears  that  one  James  Ferguson  made  homestead  entry  of  the 
land  September  10, 1881;  and  on  October  14, 188 i,  Easmussen  brought 
a  contest  against  the  same,  charging  abandonment,  etc.  Service  was 
obtained  by  publication,  and  no  defense  was  made,  resulting  in  a  can- 
cellation of  the  entry  by  your  letter  ("C")  of  February  9,  1885. 

On  October  31, 1890,  Mrs.  Jennie  Eichards,  a  stepdaughter  of  the 
entryman,  filed  a  duly  corroborated  affidavit,  setting  forth,  in  sub- 
stance, that  Ferguson  moved  on  the  land  after  his  entry ;  that  in  July, 
1882,  he  was  taken  sick  (with  consumption),  and  to  obtain  better  care 
and  proper  medical  treatment,  he  was  taken  to  the  county  hospital, 
where  he  died  November  22,  1882;  that  his  wife  continued  to  live  on 
the  land,  cultivating  and  improving  the  same,  until  the  winter  of  1883, 
when  she  was  taken  sick,  and  died  April  14,  1884,  at  Sacramento, 
where  she  had  gone  for  medical  treatment;  that  after  Ferguson's 
death,  his  son,  by  a  former  wife,  lived  with  Mrs.  Ferguson,  until  the 
latter  was  moved  for  medical  treatment,  when  he  went  to  live  with  his 
married  sisters — one  living  in  Nelson,  and  the  other  in  Placerville,  in 
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the  same  State;  that  she  was  living  on  an  adjoining  tract,  claimed  an 
interest  in  the  land  as  daughter  of  Fergason's  widow,  and  that  she 
had  no  knowledge  of  Basmassen's  contest,  and  no  evidence  thereof, 
until  long  after  the  latter  settled  on  the  land;  that  she  was  induced  by 
the  advice  of  friends  to  believe  that  she  would  not  lose  her  rights  to 
the  land  until  she  was  afterwards  advised  that  Basmussen  had  entered 
the  land;  that  none  of  the  heirs  had  ever  received  notice  of  Basmus- 
sen's  contest. 

Hearing  was  had,  and  the  register  and  receiver  decided  that  Fergu- 
son's entry  was  canceled  without  due  notice  to  Ferguson's  heirs,  and 
the  whole  proceedings  were  for  that  reason  a  nullity,  service  being  had 
upon  a  dead  man  by  publication. 

The  decision,  however,  concludes  as  follows: 

Inasmuch  the  heirs  have  had  an  opportnuity  at  this  hearing/  inaugurated  hj 
themselves  (Mrs.  Jennie  Richards  having  been  authorized  to  appear  for  and  to  rep* 
resent  the  other  heirs),  to  establish  their  claim  to  the  land,  if  any  they  had,  and 
inasmuch  as  it  has  been  proven  that  they  had  forfeited  any  rights  they  may  have 
had  by  abandonment  prior  to  the  time  Rasmussen's  complaint  against  James  Fergu- 
son was  filed,  we  find  that  they  lost  nothing  by  his  (Rasmusseu's)  failure  to  serve 

notice  of  contest  upon  them that  justice  will  be  best  subserved  by 

allowing  Rasmnssen's  entry  to  remain  undisturbed the  evidence  show- 

ing  that  he  has  complied  with  the  law  as  to  residence  and  cultivation,  etc. 

Your  said  decision  affirms  that  of  the  register  and  receiver,  and  is 
based  upon  the  same  reasoning. 

The  testimony  shows  that  Ferguson  had  lived  on  the  land  a  few 
months  before  he  was  taken  to  the  hospital,  where  he  died  in  Septem- 
ber, 1882.  It  is  not  very  clear  as  to  whether  his  widow  lived  on  the 
land  or  not,  or  whether  she  made  any  additional  improvements  thereon 
after  his  death.  Ferguson  was  a  very  poor  man,  and  in  ill  health  when 
he  settled  on  the  land.  All  he  did  was  to  build  a  barn  (used  tempo- 
rarily for  a  residence  until  he  was  able  to  build),  and  cut  away  the 
brush  around  the  same;  he  cultivated  no  land,  nor  did  his  widow.  The 
evidence  is  also  very  clear  that,  after  the  death  of  Mrs.  Ferguson,  the 
and  was  wholly  abandoned,  until  six  months  had  elapsed,  when  Bas- 
mussen moved  thereon,  no  additional  cultivation  or  improvements  hav- 
ing been  made. 

If,  however,  the  heirs  had  resided  upon  or  cultivated  the  land  for  the 
required  time  after  Mrs.  Ferguson's  death,  Mrs.  Jennie  Eichards,  beiug 
no  heir  of  the  eutryman,  would  have  had  no  interest  in  the  laud,  and 
was  therefore  not  entitled  to  notice.  Wise  v.  Swisher  (10  L.  D.,  240)  j 
Alcott's  Heirs  (13  L.  D.,  131). 

The  testimony  shows  that  Ferguson  left  three  heirs — ^two  married 
daughters  and  one  son,  sixteen  years  old.  By  power  of  attorney,  Mrs. 
Richards  represented  them  at  the  hearing. 

Section  2292  of  the  Be  vised  Statutes  provides  that:  ^'  In  case  of  the 
death  of  both  father  and  mother  leaving  an  infant  child  or  children 
under  twenty-one  years  of  age,  the  right  and  fee  shall  inure  to  the 
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benefit  of  sach  infant  child  or  children."  It  further  provides  that 
within  two  years  after  the  death  of  the  surviving  parent^  the  land  may 
be  sold  for  the  benefit  of  such  infants,  ^^  and  the  purchaser  shall  acquire 
the  absolute  title  by  the  purchase." 

It  follows  that,  upon  the  death  of  a  surviving  parent,  the  homestead 
law  having  been  complied  with  up  to  that  period,  the  fee  to  the. land 
covered  by  the  entry  (if  there  be  no  adult  heirs)  is  cast,  eo  instanti^  by 
operation  of  the  statute,  upon  the  "  infant  child  or  children,"  the  only 
thing  being  necessary  to  secure  the  proceeds  of  the  land  "  for  the  ben- 
efit of  such  infants"  is  for  the  executor,  administrator,  or  guardian 
thereof  to  sell  the  land  within  two  years,  the  purchaser  acquiring 
thereby  "  the  absolute  title." 

It  is  held,  however,  in  the  case  of  Bernier  v.  Bernier,  147  U.  S.,  242, 
that  when  a  person  makes  a  homestead  entry  of  a  tract  of  public  land 
and  enters  into  occupation  of  it  with  his  family  and  dies  a  widower 
the  right  to  complete  the  proofs  and  acquire  patent  passes  under  sec- 
tion 2291  of  the  Revised  Statutes  to  all  the  children  equally,  as  well 
to  those  who  are  adults,  as  to  those  who  are  infants. 

The  same  rule  would  obtain  where  the  entryman  dies  leaving  a 
widow,  who  also  dies  before  the  homestead  requirements  have  been 
completed. 

In  discussing  sections  2291  and  2292  of  the  Bevised  Statutes,  the 
supreme  court,  in  the  decision  above  cited,  says: 

They  point  out  the  conditions  on  which  the  homestead  claim  may  be  perfected  and 
a  patent  obtained;  and  these  conditions  differ  with  the  different  positions  in  which 
the  family  of  the  deceased  entryman  is  left  upon  his  death.  If  there  are  adults  as 
well  as  minor  heirs,  the  conditions  under  which  such  claim  wiU  be  perfected  and 
patent  issued  are  different  from  the  conditions  required  where  there  are  only  minor 
heirs  and  both  parents  are  deceased.    In  the  one  case  the  proof  is  to  extend  to  that  of 

residence  upon  the  property  or  its  cultivation  for  the  term  of  Ave  years 

but  in  the  other  case,  where  tliere  are  no  adult  heirs  and  only  minor  heirs,  and  both 
parents  are  deceased,  the  requirements  exacted  in  the  first  case  are  omitted,  and  a 
sale  of  the  land  within  two  years  after  the  death  of  the  surviving  parent  is  author- 
ized for  the  benefit  of  the  infants. 

Since  there  were  two  adult  heirs  and  one  infant  heir  left  upon  the 
death  of  both  the  entryman  and  his  widow,  and  since  in  such  case  the 
law  requires  either  residence  upon  the  property  or  its  cultivation  for 
five  years,  and  since  there  was  neither  residence  nor  cultivation  of  the 
land  after  the  death  of  the  widow,  but,  on  the  contrary,  a  complete 
abandonment  of  the  same  for  more  than  six  months,  the  entry  was 
subject  to  contest  and  cancellation. 

The  hearing,  which  was  had  at  the  instance  of  one  having  power  of 
attorney  from  the  heirs,  unquestionably  shows  that  the  rights  of  the 
heirs  were  lost  by  abandonment;  and  while  the  entry  was  in  the  first 
instance  wrongfully  canceled,  yet  the  hearing,  subsequently  had,  shows 
that  by  such  illegal  cancellation  no  rights  which  the  heirs  then  had 
have  been  taken  away,  for  they  had  none  to  lose^ 
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It  may  be  pertineutly  asked:  Why  sliould  the  infant  son,  of  tender 
years,  be  made  to  suffer  loss  through  the  laches  of  his  adult  sisters  in 
not  complying  with  the  law  above  set  forth  t  Being  an  infant,  he  is 
not  sapposed  to  have  known  his  rights,  and  was  therefore  not  person- 
ally chargeable  with  laches.  Had  he  been  the  only  heir,  the  fee  to  the 
land  would  have  been  cast  upon  him,  and  power  given  under  the  stat- 
ate  for  its  immediate  sale  for  his  benefit.  Having  adult  sisters,  how- 
ever, the  right  to  his  share  of  the  land  depended  upon  a  continuation 
of  the  requirements  of  the  homestead  laws,  which  requirements  could 
have  only  been  performed  by  such  adult  sisters,  or  a  guardian,  duly 
appointed,  for  the  infant  heir,  and  in  no  case  would  it  seem  that  laches 
coold  properly  have  been  imputed  to  the  infant. 

The  only  explanation,  as  it  seems  to  me,  to  this  anomalous  condition 
lies  in  the  statute  itself,  as  construed  by  the  supreme  court,  which 
clearly  requires  that  where  there  are  both  adult  heirs  and  minor  heirs, 
the  land  shall  be  resided  upon  or  cultivated  for  the  entire  five  years 
before  patent  can  issue. 

At  the  time  of  the  hearing  in  this  case,  the  minor  had  ceased  to  be  an 
infant,  being  twenty-two  years  old,  and  having  rested  for'  one  whole 
year  sdR^er  his  msgority,  without  asserting  any  claim  to  the  land,  it  may 
be  said  that  he  waived  any  rights  that  he  had  to  the  land,  even  if  he  • 
had  any  rights  prior  to  his  majority. 

The  judgment  appealed  from  is  afi&rmed,  and  Mr.  Basmussen's  entry 
will  remain  intact,  subject  to  his  ability  to  show  full  compliance  with 
the  law  when  final  proof  is  offered. 


HOMSSTBAD  ENTBT^  BESIBENCE-  MABBIBD  WOMAN. 

Lincoln  v.  Gisselbebo. 

A  smgle  woman,  who  makes  a  homestead  entry  and  snbseqaently  marries,  and  there- 
after lives  with  her  hnsband  (who  had  filed  for  an  adjacent  tract)  in  a  house 
bailt  across  the  dividing  line  between  the  two  claims,  by  snch  residence  aban- 
dons her  own  entry. 

Firtt  Assistant  Secretary  Sims  to  the  Gtymmissiener  of  the  Oeneral  Land 

Offleej  August  22^  1893. 

I  have  considered  the  case  of  T.  J.  Lincoln  v.  Caroline  E.  Gisselberg, 
upon  appeal  by  the  latter  fi[*oin  yonr  decision,  holding  for  cancellation 
her  homestead  No.  5,500,  made  October  21, 1884,  for  the  SW.  i  of  Sec. 
U,  T.  8  N.,  R.  5  W.,  Vancouver  land  district,  Washington. 

This  case  was  decided  by  the  register  and  receiver  in  favor  of  the 
plaintiff,  Jane  5, 1891.  On  June  30, 1891,  appeal  was  taken  by  claim- 
ant to  youy  and  on  April  30, 1892,  yon  rendered  your  decision,  sustain- 
ing the  local  officers. 

The  facts  shown  by  the  evidence  are  as  follows : 

Caroline  E,  Gisselberg  made  entry  for  above  tract  October  21, 1884, 
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and  subsequently,  in  August,  1886,  married  Jonas  Oisselberg  who  had 
previously  made  his  pre-emptLon  declaratory  statement  uxK>n  an  adjoin- 
ing tract,  and  went  to  live  with  him  in  his  house,  situated  on  the  divid- 
ing line  between  their  claims,  this  being  the  house,  as  is  shown  by  the 
evidence,  (Jonas  Gisselberg's  testimony)  under  which  he  made  his  final 
proof. 

It  has  been  held,  9  L.  D.,  page  426,  that  separate  residence  by  hus- 
band and  wife  cannot  be  maintained,  living  together  as  such  in  a  house 
built  across  the  line  between  the  two  claims.  See  also  11  L.  D.,  22  and 
207;  12  L.  D.,  443  and  197;  13  L.  D.,  734  and  16  L.  D.,  377  and  674. 

The  case  of  Maria  Good  (6  L.  D.,  196)  is  not  applicable  to  this  case. 
There  it  was  held  that  the  marriage  of  a  woman  did  not  of  itself  affect 
her  right  to  make  homestead  final  proof.  This  is  not  the  question  now 
at  issue.  The  point  here  decided  is,  that  the  wife  moving  into  the  house 
on  the  dividing  line  between  the  two  claims,  it  being  the  same  house 
that  was  used  by  her  husband  to  make  final  proof  in  his  pre-emption 
claim,  is  abandonment  on  her  part  of  her  homestead  entry. 

It  thus  becomes  unnecessary  to  discuss  the  questions  of  improvement 
of  the  homestead  entry,  or  the  legal  effect  of  the  claimant's  absence. 
Your  decision  is  therefore  affirmed. 


ATTORNEY-SECTION  190,  REVISED  STATUTES. 

W.  D.  Harlan. 

The  phrase  ''claim  against  tbe  United  States/'  as  employed  in  section  190  of  the  Re- 
yised  Statutes,  must  be  construed  as  meaning  a  money  demand  against  the 
United  States;  and  tt  therefore  follows  that  the  inhibition  contained  in  said 
section  does  not  extend  to  a  former  employ^  of  the  General  Land  Office,  who  ap- 
pears before  the  Land  Department  on  behalf  of  an  applicant  for  a  tract  of  pub- 
lic land. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 

23,  1893. 

W.  D.  Harlan,  attorney,  appeared  at  your  office  for  the  purpose  ot 
representing  Dorus  M.  Fox,  who  was  seeking  to  amend  his  homestead 
entry,  No.  1184,  Des  Moines,  Iowa. 

In  your  letter  of  June  30, 1893,  you  refuse  to  recognize  him  as  attor- 
ney in  said  case,  and  he  has  appealed  to  this  Department. 

Your  refusal  was  based  upon  the  ground  that  W.  D.  Harlan  was  dis- 
qualified, under  departmental  construction  of  section  190  of  the  Ee- 
vised  Statutes  in  the  case  of  Luther  Harrison  (4  L.D.,  179). 

Harlan  was  inspector  of  surveyors-general  and  United  States  land 
offices,  from  July,  1889,  until  June,  1893,  daring  which  time  the  case  of 
Fox,  in  which  he  desired  to  appear  as  attorney,  was  pending  before  the 
laud  office. 
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The  section  (190  Bevised  Statutes)  upon  which  your  action  was  based 
provides  that: 

It  Bhall  be  unlawfal  for  any  person  appointed  after  the  first  day  of  June,  one 
tboiiBand  eight  hundred  and  seyenty-two,  as  an  officer,  clerk,  or  employe  in  any  of  the 
Departments  to  act  ae  counsel,  attorney,  or  agent  for  prosecuting  any  claim  against 
the  United  States,  which  was  pending  in  either  of  said  Departments,  while  he  was 
snch  officer,  clerk,  or  employe,  nor  in  any  manner,  nor  by  any  means,  to  aid  in  the 
prosecution  of  any  such  claim,  within  two  years  next  after  he  shall  have  ceased  to 
be  such  officer,  clerk,  or  employe. 

The  proper  solution  of  the  question  presented  in  the  appeal  of  Harlan 
dex)ends  upon  the  meaning  of  the  words  <^  prosecuting  any  claim  against 
the  United  States.'' 

The  litigation  between  citizens  seeking  to  acquu*e  title  to  public 
lauds,  under  the  homestead  and  other  laws,  is  in  no  sense  a  claim 
against  the  United  States,  nor  is  an  ex-parte  proceeding,  snch  as  that 
begun  by  Fox,  for  whom  Harlan  proposed  to  appear  as  attorney,  a 
'^  claim  against  the  United  States."  The  citizen  in  his  relation  to  the 
government,  while  availing  himself  of  the  benefit  of  the  land  laws,  is 
simply  exercising  a  right  conferred  upon  him  by  the  voluntary  act  of 
the  government.  In  so  far  as  the  great  mass  of  land  cases  are  con- 
cerned, it  is  an  indifferent  matter  to  the  government  who  prevails, 
except  in  that  broad  and  comprehensive  sense  in  which  it  is  interested 
in  the  maintenance  of  law  and  order. 

Mr.  Fox  is  not  ^^  prosecuting  a  claim  against  the  United  States,"  he 
is  simply  endeavoring  to  avail  himself  of  the  benevolence  of  the  gov- 
ernment. This  view  appears  to  be  conclusive  of  Harlan's  right  to 
appear  as  his  counsel.  K,  therefore,  the  case  of  Fox  is  not  a  proceeding 
against  the  United  States,  Harlan  is  not  disqualified  to  appear  as  his 
attorney,  no  matter  what  meaning  may  be  given  to  the  word  claim  as 
used  in  the  statute. 

It  is  important,  however,  to  ascertain  the  meaning  to  be  given  to  the 
word  "  claim  "  as  used  in  the  section  under  consideration. 

The  statute  includes  all  Departments  in  wliich  are  pending  claims 
against  the  United  States.  It  is  limited  in  its  application  by  its  own 
terms  to  claims.  It  does  not  affirm  that  all  cases  are  claims;  we  are 
left  therefore  to  employ  the  ordinary  rules  of  interpretation  to  ascer- 
tain the  legislative  intent. 

Section  3477  of  the  Eevised  Statutes  contains  the  following: 

All  transfers  and  assignments  made  of  any  claim  upon  the  United  States,  or  of  any 
part  or  share  thereof,  or  in  terest  therein,  whether  absolute  or  condi  tional,  and  whatever 
may  be  the  consideration  therefor,  and  all  powers  of  attorney,  orders,  or  other  authori- 
ties for  receiving  payment  of  any  snch  claim,  or  of  any  part  or  share  thereof,  shall 
be  absolutely  null  and  Toid,  anless  they  are  freely  made  and  executed  in  the  pres- 
ence of  at  least  two  attesting  witnesses,  after  the  allowance  of  such  a  claim,  the 
ascertainment  of  the  amount  due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof! 

This  statute  was  enacted  in  1853,  under  the  title  of  "An  Act  to  pre- 
vent frauds  upon  the  Treasury  of  the  United  States."    The  2d  section 
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of  that  act  contains  a  provision  disqualifying  any  officer  of  the  United 
States,  or  person  holding  any  plaee  of  tmst  or  profit^  or  discharging 
any  official  function  under  or  in  connection  with  any  executive  depart- 
ment of  the  Government  of  the  CTnited  States,  etc.,  from  becoming  an 
agent  or  attorney  for  prosecuting  any  claim  against  the  United  States. 
This  statute,  treating  the  word  claim  as  something  which  can  not  be 
assigned  until  <<  after  the  allowance  of  such  a  claim,  the  ascertainment 
of  the  amount  due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof,"  contains  its  own  legislative  interpretation,  clearly  limiting  its 
application  to  a  money  demand  against  the  government. 

Where  the  meaning  of  a  word  is  clearly  defined  in  one  statute,  it  is 
regarded  as  a  legislative  interpretation,  and  will  be  given  the  same 
meaning  when  used  in  au  other  statute  upon  the  same  subject.  The 
statute  of  1853  disqualifies  certain  officers  of  the  government  from  prose- 
cuting any  claim  against  the  United  States.  Section  190,  Revised 
Statutes,  disqualifies  certain  persons  who  have  been  employes  &om 
prosecuting  any  claim  against  the  United  States.  The  former  furnishes 
a  rule  for  the  interpretation  of  the  latter  statute. 

In  the  case  of  the  United  States  v.  Gillis  (95  U.  S.,  407),  the  statute 
of  1853  has  received  a  judicial  interpretation. 

Counsel  for  Gillis,  having  in  mind  section  236  of  the  Eevised  Statutes, 
which  provides  that  "All  claims  and  demands  whatever  by  the  United 
States  or  against  them,  and  all  accounts  whatever  in  which  the  United 
States  are  concerned,  either  as  debtors  or  creditors,  shall  be  settled  and 
adjusted  in  the  Department  of  the  Treasury,"  contended  that  the  act  of 
1853  is  applicable  only  to  claims  asserted  before  the  Treasury  Depart- 
ment. 

The  court,  however,  did  not  so  limit  the  application  of  the  statute, 
but  construed  the  act  to  include  such  claims  as  were  presented  to  Con- 
gress, and  such  as  were  set  up  by  defalcation  in  suits  brought  by  the 
government.  The  court,  in  said  case,  said,  also,  that  the  act  of  1853 
"  embraces  every  claim  against  the  government,  however  arising,  of 
whatever  nature,  and  wherever  and  whenever  presented.'' 

ISoWj  the  court  pointed  out  the  claims  which  Congress  had  in  view, 
all  of  them  being  money  demands,  and  in  perfect  harmony  with  the 
caption  and  body  of  the  act  under  consideration. 

The  plain  and  manifest  meaning  of  the  word  claim  against  the 
United  States,  as  used  in  the  decision,  is  that  the  act  embraces  all 
claims,  and  that  all  claims  are  money  demands. 

Again,  it  is  decided  in  the  "  Abbotsford"  case,  in  the  98th  United 
States,  page  400,  that  when  words  used  in  a  previous  act  have  acquired 
by  judicial  interpretation  a  definite  meaning,  they  will,  when  used  in 
subsequent  acts,  be  presumed  to  be  used  in  the  same  sense. 

Claim  against  the  United  States,  therefore,  as  used  in  Section  190, 
Eevised  Statutes,  must  be  construed  as  meaning  a  money  demand 
against  the  United  States. 
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In  seeking  the  legislative  intent,  and  keeping  in  mind  the  mischief 
songht  to  be  remedied  by  the  statute,  it  is  not  improper  to  inquire 
somewhat  into  the  history  of  its  enactment. 

Section  1^  of  the  Kevised  Statutes  is  included  in  the  Post  Office 
appropriation  bill,  approved  June  1, 1872.  It  seems  that  the  act  grew 
out  of  a  scandal  emanating  from  the  acts  of  a  clerk,  who,  taking  advan- 
tage of  his  position,  familiarized  himself  with  a  large  number  of  claims 
against  the  government,  left  its  service,  and  sought  and  obtained  em- 
ployment of  the  claimants,  prosecuted  the  claims,  and  received  a  large 
percentage  of  the  recovery  as  compensation. 

It  will  be  borne  in  mind  that  the  acts  of  the  clerk,  a  repetition  of 
which  is  sought  to  be  prevented  by  the  Statute,  relate  to  money  de- 
mands. 

In  14th  Peters,  page  178,  the  court  say: 

It  ia  andoabtedly  the  duty  of  tho  court  to  ascertain  the  meaning  of  the  legisla- 
tare  from  the  words  nsed  in  the  statnte,  and  tho  subject  matter  to  which  it  relates; 
and  to  restrain  its  operation  within  narrower  limits  than  its  words  import,  if  the 
eonrt  are  satisfied  that  the  literal  meaning  of  its  language  would  extend  to  cases 
which  the  legislature  never  designed  to  include  in  it. 

In  the  case  of  Luther  Harrison  (4  L.  D.,  179),  the  reason  given  for 
extending  the  inhibition  of  section  190  to  all  cases  in  this  Department 
is  in  the  following  language: 

Certain  government  employ^  are  the  trusted  custodians  of  its  hooks  and  papers, 
while  others  have  free  and  unrestricted  access  to  the  same.  It  might  be  an  easy 
thing  for  a  faithless  employ^  to  use  his  time,  not  in  the  speedy  and  just  settlement 
of  claims  against  the  government  during  the  ticrm  of  his  office,  but  in  preventing 
each  settlementy  and  patting  them  in  such  a  shape  as  to  enable  him  to  reap  hand- 
tome  profits  by  their  unjust  settlement  after  the  term  of  his  service  has  expired. 

In  view  of  the  fact  that  in  cases  pending  before  your  office  or  in  this 
Department,  in  which  persons  are  seeking  to  acquire  title  to  the  public 
lands,  aU  parties  in  interest  have  access  to  the  papers,  that  the  evidence 
is  prepared  elsewhere  and  before  they  reach  your  office,  that  it  is  not 
in  the  power  of  a  clerk  to  hinder  or  retard  the  consideration  of  a  case, 
that  all  his  work  is  reviewed  by  the  Commissioner  and  the  Secretary, 
it  is  not  easy  to  conceive  by  what  means  an  employ^  can  put  a  case  in 
each  shape  as  to  reap  a  handsome  profit,  after  his  term  of  service 
expires. 

The  case  of  Dorus  M.  Fox,  not  being  a  money  demand  against  the 
government,  W.  D.  Ilarlan  was  not  disqualified  to  act  as  his  attorney. 
Therefore  your  said  decision  is  reversed. 
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PnACTICE-INTEREST  OF  LOCAL  OFFICER    REHEARING. 

Emblen  V.  Weed. 
(On  Review), 

A  local  officer,  wlio  has  a  property  interest  in  the  Bubject-matter  involved  in  a  con- 
test; is  not  qualified  to  try  and  determine  the  case. 

There  is  no  limitation  as  to  the  time  within  which  a  motion  for  a  new  hearing,  based 
on  newly  discovered  evidence,  should  be  filed. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 

J25y  1893. 

On  March  2, 1893,  George  F.  Emblen  filed  in  this  Department  his 
motion  for  review  and  reversal  of  the  decision  of  the  Department  in  the 
case  of  said  Emblen  v.  George  P.  Weed,  16  L.  D.,  28,  alleging  the  fol- 
lowing grounds  of  error: 

1.  In  not  finding  that  the  contestant  had  proven  the  allegations  of  his  contest  affi- 
davit, as  he  proved  that  Weed  did  not  reside  upon  the  land  in  controversy,  and  there 
was  no  proof  contradicting  or  tending  to  contradict  said  testimony. 

3.  In  not  holding  that  it  was  error  to  order  a  further  hearing  after  the  case  had 
been  duly  closed  and  after  Weed  had  waived  aU  right  to  offer  testimony  by  declin- 
ing to  do  so  when  he  had  his  day  in  court. 

3.  In  considering  the  testimony  taken  at  said  hearing  on  September  16,  lf{90,  when 
said  testimony  was  whony  incompetent  because  not  offered  at  the  only  hearing  at 
which  said  Weed  had  a  right  to  offer  testimony. 

4.  In  not  disregarding  all  testimony  taken  at  the  hearing  of  September  16, 1890, 
and  in  not  declaring  all  proceedings  under  said  testimony  as  null  and  void  because 
the  case  had  been  legally  closed  as  to  all  parties. 

5.  In  not  declaring  that  the  only  competent  testimony  in  the  record  was  that  taken 
on  April  25, 1889,  and  in  not  holding  from  said  testimony  in  favor  of  the  contestant  be- 
cause said  testimony  clearly  shows  that  Weed  did  not  reside  upon  the  land  as  very 
fully  appears  by  relerence  to  the  testimony  of  Edward  Dunn,  Sarah  Dunn,  and  Mrs. 
Charles  Harvey. 

6.  In  not  holding  that  it  was  error  in  the  Commissioner  of  the  General  Land  Office 
in  recalling  and  revoking  his  order  of  cancellation  because  said  order  of  cancellation 
was  warranted  by  the  undisputed  testimony  taken  at  the  hearing  on  April  25,  1^89. 

7.  In  deciding  the  case  upon  a  mutilated  and  insufficient  record,  as  the  papers  origi- 
nally filed  in  the  case  were  not  all  on  file  when  the  Honorable  Secretary  rendered  his 
decision,  to  wit,  the  first  two  pages  of  the  testimony  taken  at  Denver,  April  25, 1889; 
the  lumber  bills  signed  by  George  Fred  Weed  at  Benkleman,  Nebraska,  during  the 
months  of  August,  October,  and  November,  1885;  also  a  photograph  filed  in  the  case. 
Said  lumber  bills  tended  strongly  to  contradict  the  contention  that  Weed  lived  on 
the  land  at  the  time  claimed  by  him. 

8.  In  deciding  the  case  upon  this  incomplete  record  when  the  papers  in  the  case 
had  been  tampered  with  for  a  corrupt  purpose  or  had  been  accidentally  mutUated  by 
which  the  rights  of  Emblen  had  been  prejudiced.  Whereas,  if  the  entire  record  had 
been  before  the  Department,  it  might  have  reached  a  difierent  conclusion. 

9.  In  holding  contrary  to  the  law. 

10.  In  finding  contrary  to  the  evidence. 

Subsequently,  Weed,  by  Lis  counsel,  moved  tx)  dismiss  the  same,  be- 
cause not  filed  in  time. 
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April  4, 1893,  Emblen,  in  support  of  his  motion,  filed  his  affidavit 
showing  that  since  the  trial  he  had  discovered  new  evidence,  which  con- 
sists of  two  way  bills  of  Inmber  and  hardware  shipped  from  Denver  on 
April  15,  and  21,  1885,  to  George  F.  Weed,  the  claimant,  which  Emblen, 
in  his  said  affidavit,  alleges  to  have  been  used  by  Weed  in  the  con- 
struction of  his  shanty  on  the  claim.  Copies  of  these  way  bills  are 
attached  to  his  affidavit. 

Weed  made  pre  emptioii  cash  entry  for  the  SE.  J  of  Sec.  22,  T.  2  IST,, 
E.  48  W.,  Denver,  now  Akron,  Colorado,  September  19, 1885. 

On  the  fourth  day  of  the  next  month,  Emblen  filed  an  affidavit  of 
contest  against  said  entry,  alleging  that  it  was  fraudulently  made  for 
trade  and  townsite  purposes,  and  that  he  had  never  complied  with  the 
requirements  of  the  pre-emption  law  as  to  residence  on  the  land,  et<5. 

May  21, 1889,  the  local  officers  at  Denver  recommended  a  dismissal 
of  the  contest,  upon  the  ground  that  the  allegations  therein  were  not 
sustained  by  the  evidence. 

Emblen  appealed,  and  on  February  20,  1890,  your  office  reversed  the 
action  of  the  register  and  receiver,  and  held  the  entry  for  cancellation, 
finding  that  the  evidence  showed  tliat  ^'  said  Weed  never  before  date 
of  said  entry  became  a  bona  fide  resident  upon  said  land  or  resided  on 
the  same  in  good  faith." 

Weed  moved  for  a  review  of  said  decision,  and  asked  if  that  could 
not  be  granted,  that  a  new  hearing  might  be  ordered  before  the  local 
office. 

In  the  meantime,  a  town  of  several  hundred  inhabitants  had  been 
built  upon  the  land,  and  the  mayor  and  board  of  trustees  of  the  town 
petitioned  tbat  a  hearing  be  granted,  and  that  they  be  allowed  to  in- 
tervene and  be  made  parties  defendant.  Several  citizens  of  the  town 
asked  also  for  a  rehearing  and  to  be  allowed  to  intervene  in  their  indi- 
vidual rights  as  property  owners  in  the  town. 

On  consideration  of  these  several  motions  and  petitions,  your  pre* 
decessor,  while  holding  that  no  sufficient  showing  had  been  made  upon 
which  to  grant  a  rehearing,  directed  a  further  hearing  to  be  had,  in 
order  to  allow  Weed  to  rebut  the  testimony  i)resented  by  Emblen  at 
the  Denver  office,  the  contest  there  having  been  dismissed  on  the  evi- 
dence produced  by  the  contestant,  the  defendant  having  introduced  no 
testimony,  except  a  deposition  taken  at  the  instance  of  the  contestant, 
and  a  certified  copy  of  his  final  proof  testimony.  It  was  also  ordered 
that  at  the  new  or  supplemental  hearing,  the  defendant  should  first 
introduce  his  testimony,  after  which  the  contestant  would  be  allowed 
to  offer  other  testimony  in  rebuttal. 

Before  the  date  fixed  for  the  hearing,  a  land  office  was  established  at 
Akron,  Colorado,  which  embraced  in  its  jurisdiction  the  land  in  con- 
troversy. In  consequence  of  this  change  in  jurisdiction,  all  the  papers 
in  the  case  were  transferred  to  the  Akron  office,  and  the  parties  in 
interest  were  notified  by  the  register  of  that  office  to  a[)pear  there  on 
the  16th  of  September,  1890,  and  submit  their  additional  testimony. 
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Embleu  made  no  appearance  at  this  hearing,  but  forwarded  throngh 
the  mail  a  protest  against  the  jurisdiction  of  the  Akron  officers,  for  the 
reason  that  the  receiver  of  said  office  was  an  interested  party,  because 
he  was  the  owner  of  a  lot  in  the  town  of  Yuma,  the  title  for  which  he 
had  derived  from  Weed,  the  claimant.  His  protest  was  overruled, 
upon  the  ground,  as  stated  by  the  local  officers,  that  "  the  receiver  does 
not  feel  prejudiced  in  this  contest  one  way  or  the  other,''  and  the  trial 
proceeded  ex-parte. 

Weed  introduced  a  great  number  of  witnesses,  nearly  all  of  whom 
were  residents  of  Yuma,  their  testimony  going  to  show  that  Weed  had 
complied  with  the  requirements  of  law  as  to  residence,  etc.,  and  also 
impeaching  the  credibility  of  two  of  the  main  witnesses  for  the  con- 
testant, who  had  been  examined  at  the  Denver  office.  Testimony  was 
also  introduced  to  impeach  and  destroy  the  character  of  Emblen,  the 
contestant. 

November  4, 1890,  the  local  officers  rendered  their  decision,  as  fol- 
lows: "  We  find  the  preponderance  of  testimony  in  favor  of  claimant's 
good  faith  in  acquiring  title  to  this  land,  and  dismiss  the  contest." 

Emblen  appealed,  and  on  May  28,  1891,  your  office  affirmed  the 
action  of  the  local  office,  and  held  that  Emblen  had  no  right  to  appeal, 
because  (as  appears  from  the  record)  he  had  waived  his  claim  to  pref- 
erence right  at  the  date  of  the  hearing  at  the  Denver  office. 

Upon  the  rejection  of  his  appeal,  Emblen  applied  to  this  Department 
for  an  order  directing  your  office  to  certify  the  record  here  for  exami- 
nation, which  was  granted  (see  13  L.  D.,  722).  Upon  receipt  of  the 
record,  this  Department,  by  decision  of  date  January  9, 1893  (16L.  D., 
28),  affirmed  the  action  of  your  office  in  dismissing  the  contest,  and  it 
is  for  review  of  this  judgment  that  the  motion  now  before  me  was  filed. 

The  charges  contained  in  the  brief  of  counsel  for  contestant,  against 
the  good  faith  of  the  entryman,  are  so  grave  that  the  whole  record,  in- 
cluding the  testimony  at  both  hearings,  has  been  carefhlly  examined. 

The  evidence  adduced  at  the  first  hearing,  which  was  had  at  Denver, 
unquestionably  warranted  the  decision  of  your  predecessor.  Commis- 
sioner Groff,  in  holding  the  entry  for  cancellation.  Three  witnesses 
for  the  contestant  swore  that  the  claimant  had  never  resided  on  the 
land;  two  of  them,  Dunn  and  his  wife,  testified  that  the  house  on  the 
claim  was  not  built  until  the  latter  part  of  April,  1885,  and  that  it 
leaked  and  was  uninhabitable^  that  they  themselves  moved  into  it 
and  remained  there  a  week  or  two  during  the  time  Weed  claimed  to 
have  resided  there,  and  were  forced  to  abandon  it  because  it  would 
not  shed  water;  that  during  all  the  time  he  claimed  to  reside  there  he 
was  only  an  occasional  visitor,  coming  on  the  morning  train  and  leav- 
ing on  the  return  train  the  same  day.  Dunn  was  employed  to  baild 
his  shanty,  and  his  wife  washed  for  Weed.  He  would  bring  his  clothes 
to  her  from  Beukleman.  Mrs.  Harvey  corroborated  them  as  to  his 
non-residence  on  the  land. 
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The  defendant  did  not  testify,  but  introduced  a  certified  copy  of  his 
final  proof)  and  also  a  deposition  of  one  Foster^  which  had  been  taken 
by  the  contestant,  but  not  introduced  by  him. 

Mr.  Foster's  testimony  was  to  the  effect,  that  he  was  a  grocery 
keeper  in  Yoma  from  August  10, 1885,  until  the  spring  of  1887;  that 
bis  store  was  situated  on  the  railroad  company's  riglit  of  way,  until 
April  or  May,  1886,  when  he  moved  it  on  to  the  tract  in  controversy. 
As  to  Weed^s  residence  and  occupancy  of  the  shanty,  his  testimony  is 
as  follows: 

I  know  that  George  F.  Weed  had  a  house  and  resided  on  the  SE.  i,  Seo.  22,  T.  2 
K.,  B.  48  west,  as  I  often  see  him  there;  visited  him  in  his  house;  called  once  before 
he  was  up  iu  the  morning;  saw  him  in  bed;  have  seen  smoke  issuing  from  his  stove- 
pipe; have  seen  supplies  of  provisions  in  his  house  that  he  had  prepared  for  use,  of 
mj  own  knowledge;  I  do  not  know  that  he  had  any  other  home  during  this  time  up 
to  1886. 

Some  other  depositions  were  had  tending  to  show  that  during  the 
summer  Weed  claimed  to  reside  upon  his  claim  he  was  foreman  and 
manager  of  a  lumber  yard  in  Benkleman,  l^ebraska,  said  to  be  about 
eighty  miles  from  the  land,  and  upon  this  testimony  the  local  officers 
found  that  the  evidence  was  not  sufficient  to  ^^  warrant  us  in  overruling 
the  former  decision  of  this  office,"  and  dismissed  the  contest.  The 
•^former  decision"  referred  to  was  the  acceptance  of  the  final  proof. 

At  the  hearing  ordered  and  had  at  the  Akron  office,  fifteen  witnesses 
were  examined  by  Weed.  Of  all  these  but  two  testify  to  his  continu- 
ous residence  upon  the  land.  These  two  witnesses  are  William  0. 
Oram  and  T.  B.  Babcock,  who  were  also  his  final  proof  witnesses.  The 
remaining  thirteen  witnesses  were  used  chiefly  to  impeach  the  testi- 
mony of  Dunn  and  his  wife,  who  were  witnesses  for  the  contestant  at 
the  Denver  hearing,  and  also  to  assail  the  character  and  good  faith  of 
the  contestant.  His  own  testimony  and  that  of  Orum  and  Babcock 
is  to  the  effect  that  he  built  his  shanty  on  the  land  in  the  month 
of  February,  1885.  Dunn  and  his  wife,  at  the  Denver  hearing, 
say  that  his  shanty  was  not  built  until  the  latter  part  of  April. 
He  says  that  his  first  act  of  settlement  was  building  his  house, 
house,  when  he  immediately  moved  into  and  remained  there  until 
September,  1886.  Although  many  witnesses  at  the  Akron  hearing 
swear  that  Dunn's  reputation  is  bad,  and  that  they  would  not  believe 
him  under  oath,  and  that  his  wife  was  so  completely  under  his  control 
as  to  vitiate  her  testimony;  yet  the  evidence  disco  vered  since  the  hear- 
ing, on  its  face,  seems  to  show  that  these  impeached  witnesses  were 
about  the  only  ones  who  told  the  exact  truth  as  to  the  date  of  the  con- 
struction of  the  claimant's  house.  This  date  is  most  material,  because 
by  Weed's  own  testimony  it  fixes  the  date  of  his  settlement  on  the 
land,  and,  if  this  occurred  on  the  last  of  April,  instead  of  February, 
his  residence,  granting  it  to  have  been  continuous,  could  not  have  ex- 
ceeded Ave  months  at  the  date  he  made  final  proof,  September  19, 
1885. 
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The  testimony  taken  at  the  Akron  office  is  unsatisfactory  in  some 
respects.  The  vritnesses  nearly  all  seem  to  be  not  only  interested,  by 
reason  of  their  residence  on  the  land  embraced  in  the  eutry,  but  many 
oi  them  disclose  a  prejudice  against  the  contestant  Some  of  them 
were  indicted  through  him  for  a  riot  or  some  breach  of  the  peace  in 
endeavoring  to  force  his  removal  from  the  town.  They  say  that  his 
presence  was  obnoxious,  on  account  of  his  bad  character  and  immoral 
practices.  What  these  practices  consist  of  is  but  vaguely  hinted  at  in 
the  evideuce,  and  leaves  a  candid  examnier  with  some  suspicion  that  the 
true  basis  of  their  prejudice  is  his  interference  with  the  entry  upon 
which  their  property  rights  are  dependent. 

It  is  also  shown  by  the  record  that  the  receiver  of  the  office  at  Akron 
has  some  property  rights  that  would  be  disturbed  by  the  cancellation 
of  this  entry.  While  there  is  no  rule  or  regulation  of  this  Department 
providing  for  a  change  of  venue  in  such  case,  or  the  substitution  of 
some  other  officer  not  interested  in  the  result  of  the  trial,  every  consid- 
eration of  propriety  would  dictate  that  one  having  an  interest  in  the 
controversy  should  not  be  permitted  to  control  or  participate  in  the 
judgment.  Such  an  exercise  of  jurisdiction  is  abhorrent  to  English 
and  American  jurisprudence.  In  fact,  such  an  interest,  |)^r  «e,  disquali- 
fies the  court  from  exercising  jurisdiction. 

When  this  case  was  brought  before  the  Akron  office,  it  was  the  clear 
duty  of  the  receiver  of  that  office  either  to  have  disposed  of  his  inter- 
est in  the  land  in  controversy,  or  resign  his  office  of  receiver.  It  will 
not  do  tor  him  to  say  that  he  does  not  "  feel  prejudiced  one  way  or  the 
other."  The  fact  that  he  has  a  property  interest  in  the  controversy 
deprives  him  of  jurisdiction  to  try  and  determine  the  case,  under  all 
the  rules  of  the  common  law,  and  it  is  more  than  doubtful  whether  a 
statute  extending  9uch  jurisdiction  to  a  court  or  other  tribunal  would 
stand  the  test  of  judicial  investigation.  See  Gooley's  Const.  Lim.,  p. 
508,  et  seq. 

The  receiver  in  this  case  seems  to  have  been  the  managing  officer  in 
this  one  sided  investigation,  for  he  attests  the  signatures  of  twelve  out 
of  the  fifteen  witnesses  produced  and  sworn. 

There  are  two  questions  of  practice  raised  in  the  record. 

It  is  insisted  by  claimant's  counsel  that  the  motion  for  review  should 
not  be  entertained,  because  not  made  within  thirty  days  of  notice  of 
the  decision,  contestant  claiming  that  it  was  made  within  thirty  days 
of  legal  notice  of  the  same;  that  the  first  notice  of  the  decision  was 
served  upon  counsel  resident  in  this  city,  and  was  not  accompanied 
with  a  copy  of  the  decision;  that  afterwards  contestant's  counsel  in 
Denver  was  served  with  a  notice  of  the  decision,  with  a  copy  thereof 
attached. 

The  motion  for  review  was  filed  within  thirty  days  after  receipt  of 
the  last  notice,  but  not  within  thirty  days  after  receipt  of  the  former. 

It  is  not  necessary  to  decide  this  question,  because  there  is  au  affi- 
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davit  of  newly  discoyered  evidencei  and  although  a  new  hearing  is  not 
asked  for,  in  my  opinion  complete  justice  can  only  be  subserved  by 
ordering  a  new  hearing  to  he  had.  Where  a  new  hearing  is  ordered, 
there  is  no  provision  as  to  the  time  within  which  a  motion  should  be 
filed  therefor.  I  shall  regard  the  affidavit  of  new  evidence  in  the  light 
of  an  application  for  a  new  trial. 

Counsel  for  Weed  also  claim  that  the  contestant  has  lost  his  rights 
under  such  an  application,  because  he  did  not  move  for  a  new  trial  im- 
mediately upon  the  discovery  of  the  new  evidence,  and  cite  some  de- 
cisions of  this  Department  showing  that  this  should  be  done  timely. 

This  of  necessity  is  within  the  discretion  of  the  Department,  and 
where,  as  in  this  case,  the  new  evidence  is  in  the  nature  of  a  record,  or, 
at  least,  not  dependent  upon  the  memory  of  witnesses,  the  time  within 
which  it  is  presented  is  not  very  material. 

I  am  aware  that  if  this  entry  should  be  canceled,  many  titles  may  be 
disturbed,  and  doubtiess  some  innocent  purchasers  would  suffer,  but  I 
can  not  allow  the  decision  of  this  Department  to  stand  without  further 
investigation,  iu  view  of  the  very  doubtful,  and  even  sufipicious,  record 
before  me. 

You  will  therefore  direct  that  a  new  hearing  be  had,  with  proper 
notice  to  interested  parties.  Emblen  will  be  allowed  to  be  present, 
with  counsel,  if  he  desires,  and  this  Department  will  detail  a  compe- 
tent and  efficient  agent  to  represent  the  interests  of  the  government  in 
said  hearing. 

Ohbbokee  Outlet— Gibottlab. 

DSPABTHENT  OF  THE  InXEBIOB, 

Oenebal  Lai^d  Office, 
Washington^  2>.  0.,  September  1, 1893* 
Begisters  and  Beceivers,  Pebby,  Enid,  Alva  and  Woodwabd, 
Oklahoma  Territory, 
Gentlemen  :  Your  attention  is  called  to  the  Presideot's  proclama- 
tion of  August  19, 1893  (copy  herewith)  which  fixes  the  hour  of  twelve 
o'clock  noon,  central  standard  time,  Saturday,  September  sixteenth, 
1893,  as  the  time  when  the  lands  in  the  Cherokee  Outlet  will  be  opened 
to  settlement  and  entry  under  the  provisions  of  the  act  of  March  3, 
1893  (27  Stat.,  612),  and  the  statutes  therein  cited  and  thereby  made 
applicable  in  the  disposal  of  said  lands,  and  your  offices  have  been 
established  for  the  disposal  thereof,  accordingly. 

These  lands  have  been  surveyed,  and  you  will  be  supplied  with  the 
township  plats,  tract  books,  blank  forms,  official  circulars,  and  other 
requirements  for  the  proper  transaction  of  your  business  in  connection 
therewith. 

You  will  observe  that  certain  tracts  are  excepted  in  the  President's 
proclamation  from  settlement  and  entry  because  of  reservations  for 
1600— VOL  17-^16 
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certain  purposes  as  therein  indicated ;  and  a  notice  will  be  issued  prior 
to  the  date  of  the  opening  setting  forth  the  tracts  which  have  been 
.  selected  or  allotted  to  citizens  of  the  Cherokee  l^ation  and  members 
of  the  Pawnee  and  Tonkawa  tribes  of  Indians.  You  will  allow  no  en- 
tries for  any  of  the  tracts  covered  by  such  reservations,  selections  or 
allotments. 

As  the  rules  and  regulations  governing  settlement  upon  and  entry  of 
said  lands  are  set  forth  in  detail  in  the  said  proclamation,  it  is  deemed 
unnecessary  to  repeat  them,  but  you  are  directed  to  infdrm  yourselves 
fully  in  regard  thereto,  and  be  guided  thereby. 

You  will  notice  that  the  proclamation  provides  for  the  issuance  of 
certificates  to  parties  after  certain  declarations  covering  their  qualifi- 
cations have  been  made  by  them,  at  certain  booths,  and  each  party 
will  be  required  to  surrender  the  certificate  held  by  him,  when  he  files 
his  application  for  homestead  entry,  or  soldier's  declaratory  statement. 

You  will  reject  any  homestead  application  or  declaratory  statement 
presented  by  a  party  not  holding  a  certificate  before  the  day  upon 
which  the  booths  are  discontinued,  due  notice  of  which  day  will  be 
given  you,  and,  also  any  application  filed  at  any  time  by  a  party  claim- 
ing settlement  before  the  day  of  the  discontinuance  of  said  booths 
unless  the  same  is  accompanied  by  such  certificate. 

If,  however,  any  person  claims  to  have  received  a  certificate  at  one 
of  said  booths  and  lost  the  same,  you  will  require  him  to  make  a  state- 
ment under  oath  setting  forth  the  day  when,  and  the  location  of  the 
booth  where  he  received  such  certificate,  and  the  number  of  the  same 
if  possible.  You  will  then  suspend  action  upon  said  application  and 
call  upon  this  office  for  a  statement  as  to  whether  such  certificate  was 
issued,  upon  receipt  of  which  you  will  act  upon  the  application  in  the 
light  of  such  statement. 

In  order  that  all  of  the  papers  required  in  homestead  entries,  and 
soldiers'  declaratory  statements  may  be  filed  before  the  claim  is  put  of 
record,  and  much  future  corresj)ondence  thus  avoided,  I  deem  it 
advisable  to  particularly  call  your  attention  to  the  following  require- 
ments which  past  experience  has  shown  to  be  frequently  overlooked 
when  a  large  body  of  land  is  thrown  open  to  settlement. 

1.  Each  homestead  applicant  who  is  foreign  born  must  file  with  his 
application  record  evidence  of  his  naturalization,  or  of  his  declaration 
of  intention  to  become  a  citizen  as  the  case  may  be.  See  paragraph 
23,  page  05,  General  Circular  of  February  6, 1892. 

2.  Each  soldier's  declaratory  statement,  whether  made  in  person  or 
by  agent,  must  be  accompanied  by  the  soldier's  affidavit,  form  4r-102  b. 
See  pages  71  and  214  of  the  General  Circular  of  February  6, 1892. 

3.  Each  agent  appearing  to  file  a  declaratory  statement  for  a  soldier 
will  be  required  to  make  affidavit  that  he  did  not  enter  upon  or  occupy 
any  portion  of  the  lands  oi)en  to  settlement  i)rior  to  the  date  fixed  in 
the  President's  proclamation  as  the  day  when  said  lands  will  beoi>ened 
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to  settlement  and  entry.  See  Guthrie  Townsite  v.  Paine  et  oLy  12  L. 
D.,d53. 

Your  attention  is  called  to  the  acts  of  Congress  of  July  4, 1884,  (23 
Stet.,  73),  March  2,  1887  (24  Stat.,  446),  Jnne  27, 1890  (26  Stat,  81), 
September  26, 1890  (26  St^t.,  486),  and  February  3, 1892  (27  Stat,  2), 
granting  rights  of  way  to  certain  raikoads  crossing  the  Cherokee  Out- 
let 

As  near  as  can  be  determined  from  the  data  available  at  this  time, 
the  following  tracts  of  land  are  crossed  by  said  rights  of  way  and  you 
will  make  the  proper  notes  upon  your  records  in  order  that  parties  de- 
siriog  to  enter  said  tracts  may  know  that  they  may  be  found  subject  to 
the  said  rights  of  way. 

As  some  of  the  approved  right  of  way  maps  were  made  without  proper 
reference  to  the  subdivisional  lines  of  the  public  surveys,  it  may  be  that 
some  of  the  tracts  named  are  not  affected  by  the  rights  of  way,  but  you 
will,  as  soon  as  practicable,  be  furnished  with  maps  showing  the  exact 
routes  of  the  several  railroads  and  the  lands  affected  by  the  rights  of 
way. 

You  will  understand  that  the  naming  of  the  tracts  herein  will  not  af- 
fect in  any  way  the  rights  of  the  railroads  or  settlers  under  the  acts 
referred  to,  but  the  same  will  be  adjudicated  in  accordance  with  said 
laws  upon  the  facts  as  they  are  found  to  be,  without  regard  to* the  list 
of  lauds  herein  given,  as  said  list  is  famished,  only,  with  a  view  to  giv- 
ing proposed  settlers  information,  as  nearly  accurate  as  is  possible  at 
this  time,  in  reference  to  any  easements  that  will  affect  the  lands  they 
may  enter. 

Hutchinson  df  Southern  Railroad. 

EJ  &  KWi  Sec.  6,  KEJ  &  SWJ  Sec.  7,  SWJ  Sec.  8,  EJ  &  NWJ  Sec. 
17,  NEJ  Sec.  20,  WJ  Sec.  21, :  NW^  &  SBJ  Sec.  28,  EJ  Sec.  33  and  S Wi 
Sec.  34,  T.  20  K,  B.  4  W. 

WJ  Sec.  6,  WJ  Sec.  7,  WJ  Sec.  18,  W J  Sec.  19,  and  all  of  sections  30 
&  31,  T.  21  N.,  E.  4  W. 

SWJ  Sec.  2,  E J  Sec.  3,  W^  Sec.  11,  WJ  Sec.  14,  WJ  &  SEJ  Sec.  23, 
WJ  Sec.  25,  NEJ  Sec.  26,  and  E^  &  NWJ  Sec.  36,  T.  22  N.,  E.  5  W. 

E4  Sec.  3,  BJ  Sec.  10,  E J  Sec.  15,  E^  Sec.  22,  E J  Sec.  27,  and  E J  Sec 
34,  T.  23  N.,  E.  5  W. 

Wi  Sec.  5,  Si  &  NWi  Sec.  8,  SWJ  Sec.  16,  EJ  Sec.  17,  SJ  &  NWJ 
Sec.  21,  SWi  Sec.  27,  EJ  Sec.  28  and  E J  &  N Wi  Sec.  34,  T.  24  K,  E.  6 
W. 

All  Sec.  6,  all  Sec.  7,  EJ  Sec.  18,  E  J  Sec.  19,  E J  Sec.  30  and  WJ  Sec. 
32,  T.  25  N.,  E.  6  W. 

Wi  Sec.  30  and  WJ  Sec.  31,  T.  26  N.,  E.  5  W. 

NWi  &  Si  Sec.  2,  NE4  Sec.  11,  WJ  Sec.  12,  WJ  Sec.  13,  WJ  &  SEJ 
See.  24,  and  NE J  Sec.  25,  T.  26  N.,  E.  6  W. 

8Wi  Sec  6,  NWi  &  EJ  Sec  7,  S WJ  Sec  8,  SEJ  &  Wi  Sec  17,  NEJ 
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Sec.  20,  W  J  and  SEJ  Sec,  21,  WJ  Sec.  27,  NEJ  Sec.  28  and  BJ  &  ITWJ 
Sec.  34,  T.  27  K,  R.  6  W. 
BJ  Sec.  1,  T.  27  K,  E.  7  W. 

Chicago^  Bock  Island  &  Pacfio  Railroad. 

NWi  Sec.  4,  EJ  Sec.  5,  SEJ  Sec.  7,  WJ  Sec.  8,  BJ  SWJ  Sec.  18,  and 
Wi  Sec.  19,  T.  28  N.,  E.  4  W. 

.    Ei  Sec.  16,  NEi  &  W^  Sec.  22,  NWJ  Sec.  27,  B J  Sec.  28,  and  NBJ 
&  WJ  Sec.  33,  T.  29  N.,  E.  4  W. 

NE J  &  WJ  Sec.  6,  SEJ  Sec.  6,  E J  &  SWJ  Sec.  7,  and  W J  Sec.  18,  T. 
26  K.,  R.  5  W. 

BJ  &  SWi  Sec.  2,  BJ  Sec.  10,  NWJ  Sec.  11,  NEJ  &  WJ  Sec.  16,  EJ 
Sec.  21,  NWi  Sec.  22,  NEJ  &  WJ  Sec.  28,  BJ  Sec.  32  and  NWJ  Sec  33, 
T.  27  K,  R,  6  W. 

SEi  sec.  24,  BJ  &  SWJ  Sec.  26,  SBJ  Sec.  36  and  WJ  Sec  36,  T.  28 
K,  E.  6  W. 

Wi  Sec  7,  Wi  Sec.  18,  and  WJ  Sec  19,  T.  20  If.,  R.  6  W. 

WJ  Sec.  6.  BJ  Sec  7,  NWJ  Sec.  8,  BJ  &  SWJ  Sec.  18,  WJ  Sec  19 
and  WJ  Sec  30,  T.  22  K,  R.  6  W. 

NEi  &  Wi  Sec.  4,  Wi  Sec  9,  WJ  Sec.  16,  SBJ  Sec.  17,  BJ  Sec  20, 
EJ  Sec.  29  and  NEJ  &  WJ  Sec.  32,  T.  23  K,  R.  6  W. 

EJ  Sec.  3,  E J  &  SWi  Sec  10,  WJ  Sec.  16,  SEJ  Sec.  21,  Wi  Sec  22, 
EJ  Sec  28  and  E J  Sec.  33,  T.  24  K,  R.  6  W. 

WJ  Sec.  1,  Ei  Sec.  11,  NWJ  Sec.  12,  E  J  Sec  14,  BJ  and  BWJ  Sec. 
23,  WJ  Sec  26,  SBJ  Sec  34  and  WJ  Sec  36,  T.  26  N.,  R.  6  W. 

SEi  Sec  13,  BJ  Sec  24,  BJ  &  SWJ  Sec  26and  Wi  Sec  26,  T.26  N., 
R.  6W. 

B^  Sec.  1,  NEi  Sec  12,  SB^  Sec  24,  B^  Sec  26  and  B^  Sec  36,  T.20 
N.,  R.  7  W. 

B^  Sec  1,  E^  Sec.  12,  E}  Sec.  13,  B^  Sec.  24,  B^^  Sec  26  and  £}  Sec 
36,  T.  21  N.,  R.  7  W. 

Ei  Sec  26  and  EJ  Sec.  36,  T.  22  If.,  R.  7  W. 

Atchisony  Topeka  &  8anta  Fe  Main  Line. 

KWi  Sec.  6,  BJ  &  SWi  Sec  6,  and  IfWi  Sec  7,  T.  21  F.,  R.  1 B. 

Ei  Sec  3,  EJ  &  SWi  Sec.  10,  W J  Sec.  15,  WJ  Sec  22,  WJ  Sec.  27, 
EJ  Sec.  28,  and  EJ  Sec  33,  T.  26  N.,  R.  2  E. 

WJ  Sec.  1,  Wi  Sec  12,  W J  Sec  13,  SEi  Sec  23,  WJ  Sec  24,  EJ  & 
SWi  Sec.  26,  and  WJ  Sec.  35,  T.  27  K,  R.  2  E. 

E^  Sec  2,  E^  Sec.  11,  B^  Sec.  14,  Ei^  Sec  23,  B^  Sec.  26,  NEi  Sec  35 
and  Wi  Sec.  36,  T.  28  K,  R.  2  B. 

WJ  Sec  13,  Wi  Sec.  24,  W^  Sec  25,  SEi  Sec  26  and  BJ  Sec  36,  T. 
29  K,  R.  2  B. 

Wi  Sec.  4,  SEi  Sec  6,  NBi  &  W^  Sec.  8,  KWi  Sec  17,  EJ  &  SWi 
Sec  18  and  WJ  Sec  19,  T.  20  K,  R.  1  W. 
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E J  &  SWJ  Sec.  12,  ISrVVJ  Sec.  13,  E J  &  SWi  Sec.  14,  E^  &  S WJ  Sec. 
22,  N Wi  Sec.  23,  W^  Sec.  27,  SEJ  Sec  28,  EJ  &  SWJ  Sec,  33  and NWJ 
See.  34,  T.  21  N.,  E.  1  W. 

SEi  Sec.  24,  EJ  Sec.  25,  and  EJ  &  SWi  Sec.  36,  T.  20  N.,  E.  2  W. 

Atc?^i«on,  Topeka  &  Santa  Fe  Pan  Handle  Division. 

Wi  Sec.  16,  SEJ  Sec.  17,  NEJ  &  WJ  Sec.  20,  NWJ  Sec.  29,  EJ  Sec 
30  and  KEJ  &  WJ  Sec.  31,  T.  29  K,  E.  12  W. 

Wi  Sec  4,  SEi  Sec.  5,  SEi  Sec.  7,  EJ  &  SWJ  Sec.  8,  and  N J  Sec  18. 
T.  27  N.,  E.  13  W. 

BJ  &  SWi  Sec  1,  EJ  Sec  11,  NWi  Sec  12,  FEi  &  WJ  Sec  14,  E  J 
Sec  22,  N Wi  Sec  23,  NEi  &  WJ  Sec  27,  Ei  &  SWi  Sec.  33  and  NWi 
Sec.  34,  T.  28  N.,  E.  13  W. 

SWi  &  N J  Sec.  13,  SWi  Sec.  14,  SJ  Sec  15,  E^  &  SWi  Sec  21,  NWi 
Sec.  22,  NJ  Sec  23,  liTWi  Sec  28,  EJ  &  SWi  Sec  29,  SEi  Sec  30  and 
NEi  &  WJ  Sec  31,  T.  27  K,  E.  14  W. 

KEi  &  W J  Sec  4,  SEi  Sec  5,  KBi  &  WJ  Sec.  8,  l^Wi  Sec  17,  EJ 
&  SWi  Sec.  18  and  WJ  Sec  19,  T.  25  N.,  E.  15  W. 

NWi  Sec  1,  Ei  &  SWi  Sec.  2,  E J  Sec.  10,  NWi  Sec  11,  EJ  Sec  15, 
EJ  Sec.  22,  Ei  &  SWi  Sec  27,  EJ  Sec  33  and  liTWi  Sec  34,  T.  26  K, 
R16W. 

Si  Sec  36,  T.  27  K,  E.  15  W. 

Ni  Sec  6,  T.23  K,  E.  16  W. 

NWi  Sec  2,  Ei  &  SWi  Sec  3,  SEi  Sec  7,  SJ  Sec  8  E J  &  SWi  Sec. 

9,  Ni  Sec  10,  Ei  Sec  18,  Ei  Sec.  19,  Ei  Sec  30  and  Ei  &  KWi  Sec 

31,  T.  24  K,  B.  16  W. 

EJ  Sec  24,  NEi  &  WJ  Sec.  25,  Ei  Sec.  35  and  NWi  Sec.  36,  T.  25 
N.,  B.  16  W. 

Ni  Sec  1,  NEi  Sec.  2,  Ni  &  SWi  Sec  3,  SJ  Sec  4,  EJ  Sec.  8,  NWi 
Sec  9,  aU  of  Sec  17,  all  of  Sec  19,  and  NWi  Sec.  20,  T.  23  N.,  E.  17  W. 

SEi  Sec  32  and  Si  3ec  33,  T.  24  K,  E.  17  W. 

SEi  Sec  19,  Si  Sec  20,  Si  Sec  21,  SJ  Sec.  22,  NEi  &  Wi  Sec  23, 
EJ  &  NWi  Sec  24,  Ni  Sec.  29,  and  Ni  Sec.  30,  T.  23  N.,  E.  18  W. 

Ni  Sec  26,  Ni  Sec.  26,  Ni  Sec  27,  NJ  Sec  28  NJ  Sec.  29,  and  Ni  & 
SW|  Sec.  30,  T.  23  N.,  E.  19  W. 

All  of  Sec  25,  Si  Sec  26,  Si  Sec  27,  Si  Sec  2S,  Si  Sec.  29  and  Si 
Sec.  30,  T.  23  N.,  E.  20  W. 

All  of  Sec  25,  NEi  &  Wi  Sec  26,  Si  Sec  27,  Si  Sec  28,  Si  Sec.  29, 
SJ  Sec  30,  NWi  Sec  31,  NEi  Sec.  32  and  NWi  Sec  33,  T.  23  N.,  E. 
21  W. 

Ni  Sec.  3,  EJ  &  SWi  Sec.  4,  SEi  Sec  5,  EJ  &  SWi  Sec  7,  Ni  & 
SWi  Sec  8  and  NWi  Sec  18,  T.  22  N.,  E.  22  W. 

SEi  Sec  34,  Ei  &  SWi  Sec  35  and  Ni  Sec  36  T.  23  N.  E.  22  W. 

NEi  &  Wi  Sec  13,  Si  Sec  14,  Si  Sec  21,  NEi  &  Wi  Sec  22, 
NWi  Sec.  23,  NWi  Sec  28,  Ei  &  SWi  Sec  29,  SEi  Sec.  30,  and  NEi 
Sec  31,  T.  22  N.,  E.  23  W. 
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'Ni  Sec.  2,  EJ  &  SWJ  Sec.  3,  SEJ  Sec.  4,  SJ  Sec.  8,  NEJ  &  WJ  Seo. 
9,  NWJ  Sec.  10,  NW4  Sec.  17  and  NJ  Sec.  18,  T.  21  K,  R.  24  W. 

SEJ  Sec.  35,  and  EJ  &  SWJ  Sec.  36,  T.  22  N.,  R.  24  W. 

W^  Sec.  6,  T.  20  K,  R.  25  W. 

All  of  Sec.  13,  Si  Sec.  14,  SEJ  Sec.  15,  SEJ  Sec.  20,  all  Sec.  21,  NJ 
Sec.  22,  NWi  Sec.  23,  NEJ  &  WJ  Sec.  29,  EJ  Sec.  31  and  NWJ  Sec. 
32,  T.  21  K,  R.  25  W. 

Ei  Sec.  1,  all  Sec  12,  NWJ  Sec.  13,  EJ  Sec.  14,  NEJ  &  WJ  Sec  23, 
NWJ  Sec.  26,  all  Sec.  27,  SEJ  Sec.  33  &  WJ  Sec.  34,  T.  20K,R.  26  W. 

It  is  thought  that  the  foregoing,  together  with  the  circulars  with 
which  you  will  be  fiirnished  and  the  President's  proclamation,  will  be 
sufficient  for  your  guidance  in  the  duties  with  which  you  are  charged, 
but  should  unforeseen  difficulties  arise  you  will  submit  the  same  for 
consideration. 

Very  respectfully, 

S«  W.  Lamobeux, 

Oammimoner. 

Approved, 

Jno.  M.  Reynolds, 

Acting  Secretary. 


[OHEBOKEE  OUTLET.] 

By  the  President  of  the  United  States  of  Ahebioa: 

A  PROCLAMATION. 

Whereas,  pursuant  to  section  ten,  of  the  act  of  Congress  approved 
March  third,  eighteen  hundred  and  ninety-three,  entitled  "An  act 
making  appropriations  for  current  and  contingent  expenses,  and  fill- 
filling  treaty  stipulations  with  Indian  tribes,  for  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  ninety-four^  the  Cherokee  Nation  of 
Indians,  by  a  written  agreement  made  on  the  seventeenth  day  of  May, 
eighteen  hundred  and  ninety-three,  has  ratified  the  agreement  for  the 
cession  of  certain  lands,  hereinafter  described,  as  amended  by  said  act 
of  March  third,  eighteen  hundred  and  ninety-three,  and  thereby  ceded, 
conveyed,  transferred,  relinquished  and  surrendered  all  its  title,  claim, 
and  interest  of  every  kind  and  character  in  and  to  that  part  of  the 
Indian  Territory  bounded  on  the  west  by  the  one  hundredth  degree 
(lOOo)  of  west  longitude;  on  the  north  by  thQ  State  of  Kansas;  on  the 
east  by  the  ninety-sixth  degree  (960)  of  west  longitude;  and  on  the 
south  by  the  Creek  IS^ation,  the  Territory  of  Oklahoma  and  the  Cheyenne 
and  Arapahoe  Reservation  created  or  defined  by  Executive  order  dated 
August  tenth,  eighteen  hundred  and  sixty-nine:  Provided^  That  any 
citizen  of  the  Cherokee  Nation,  who,  prior  to  the  first  day  of  Novem- 
ber, eighteen  hundred  and  ninety-one,  was  a  bona  fide  resident  upon 
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and  further  had,  as  a  farmer  aud  for  farming  purposes,  made  perma- 
nent and  valuable  improvements  upon  any  part  of  the  land  so  ceded 
and  who  has  not  disposed  of  the  same,  but  desires  to  occupy  the 
particular  lands  so  improved  as  a  homestead  aud  for  farming  pur- 
poses, shall  have  the  right  to  select  one-eighth  of  a  section  of  land, 
to  conform  however  to  the  United  States  surveys;  such  selection  to 
embrace,  as  far  as  the  above  limitation  will  admit,  such  improvements. 
The  wife  and  children  of  any  such  citizen  shall  have  the  same  right  of 
selection  that  is  above  given  to  the  citizen,  and  they  shall  have  the 
preference  in  making  selections  to  take  any  lands  improved  by  the 
husband  and  father  that  he  can  not  take  until  all  of  his  improved 
land  shall  be  taken;  and  that  any  citizen  of  the  Cherokee  Nation  not  a 
resident  within  the  land  so  ceded,  who,  prior  to  the  first  day  of  Novem- 
ber, eighteen  hundred  aud  ninety-one,  had  for  farming  purposes  made 
valuable  and  permanent  improvements  upon  any  of  the  land  so  ceded, 
shall  have  the  right  to  select  one-eighth  of  a  section  of  land  to  conform 
to  the  United  States  surveys;  such  selection  to  embrace,  as  far  as  the 
above  limitation  will  admit,  such  improvements;  but  the  allotments  so 
provided  for  shall  not  exceed  seventy  (70)  in  number,  and  the  land 
allotted  shall  not  exceed  five  thousand  and  six  hundred  (5,600)  acres; 
and  such  allotments  shall  be  made  and  confirmed  under  such  rules  and 
regulations  as  shall  be  prescribed  by  the  Secretary  of  the  Interior,  and 
when  so  made  and  confirmed  shall  be  conveyed  to  the  allottees  respec- 
tively by  the  United  States  in  fee  simple,  and  from  the  price  to  be 
paid  to  the  Cherokee  Nation  for  the  cession  so  made  there  shall  be 
deducted  the  sum  of  one  dollar  and  forty  cents  ($1.40)  for  each  acre  so 
taken  in  allotment:  And  provided  That  D.  W.  Bushyhead,  having 
made  permanent  or  valuable  improvements  prior  to  the  first  day  of 
November,  eighteen  hundred  and  ninety-one,  on  the  lands  so  ceded,  he 
may  select  a  quarter  section  of  the  lands  ceded,  whether  reserved  or 
otherwise,  piior  to  the  opening  of  said  lands  to  public  settlemeut;  but 
he  shall  be  required  to  pay  for  such  selection,  at  the  same  rate  per  acre 
as  other  settlers,  into  the  Treasury  of  the  United  States  in  such  man. 
ner  as  the  Secretary  of  the  Interior  shall  direct;  and 

Whereas,  it  is  provided  in  section  ten  of  the  aforesaid  act  of  Con- 
gress, approved  March  third,  eighteen  hundred  and  ninety- three : 

That  "said  lands,  except  the  portion  to  be  allotted  as  provided  in  said 
agreement,  shall,  upon  the  payment  of  the  sum  of  two  hundred  and 
ninety-five  thousand  seven  hundred  and  thirty-six  dollars,  herein  ap- 
propriated, to  be  immediately  paid,  become  and  be  taken  to  be  and 
treated  as  a  part  of  the  public  domain.  But  in  any  opening  of  the 
same  to  settlement,  sections  sixteen  aud  thirty-six  in  each  township, 
whether  surveyed  or  unsurveyed,  shall  be,  and  are  hereby  reserved  for 
the  use  and  benefit  of  the  public  schools  to  be  establislied  within  the 
limits  of  such  lands,  under  such  conditions  and  regulations  as  may  be 
hereafter  enacted  by  Congress.    •    •    • 

"  Sections  thirteen,  fourteen,  fifteen,  sixteen,  twenty -one,  twenty-two, 
twenty- three, twenty-four, twenty-five, twenty  six,  twenty-seven,  twenty- 
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eight  and  the  east  half  of  sections  seventeen,  twenty  and  twenty-nine, 
all  in  townshipnumberedtwenty-ninenorth,  of  range  numbered  two  east 
of  the  Indian  meridian,  the  same  being  lands  reserved  by  Execative 
order  dated  July  twelfth,  eighteen  hundred  and  eighty-four,  for  use  of 
and  in  connection  with  the  Ohilocco  Indian  Industrial  School,  in  the 
Indian  Territory,  shall  not  be  subject  to  public  settlement,  but  shall 
until  the  further  action  of  Congress,  continue  to  be  reserved  for  the 
purposes  for  which  they  were  set  apart  in  the  said  Executive  order. 
And  the  President  of  the  United  States,  in  any  order  or  proclamation 
which  he  shall  make  for  the  oi)ening  of  the  lands  for  settlement,  may 
make  such  other  reservations  of  lands  for  public  purx>oseB  as  he  may 
deem  wise  and  desirable. 

"  The  President  of  the  United  States  is  hereby  authorized,  at  any  time 
within  six  months  after  the  approval  of  this  act  and  the  acceptance 
of  the  same  by  the  Cherokee  Station  as  herein  provided,by  proclamation, 
to  open  to  settlement  any  or  all  of  the  lands  not  allotted  or  reserved, 
in  the  manner  provided  in  section  thirteen  of  the  act  of  Con  gress  approved 
March  second,  eighteen  hundred  and  eighty-nine,  entitled  'An  act 
making  appropriations  for  the  current  and  contingent  expenses  of  the 
Indian  Department  and  for  ^Ifllling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety,  and  for  other  purposes'  (Twenty-fifth  United  States  Statutes, 
page  ten  hundred  and  five) ;  and  also  subject  to  the  provisions  of  the 
act  of  Congress  approved  May  second,  eighteen  hundred  and  ninety, 
entitled  *  An  act  to  provide  a  temporary  government  for  the  Territory 
of  Oklahoma  to  enlarge  the  jurisdiction  of  the  United  States  court  in 
the  Territory,  and  for  other  purposes';  also,  subject  to  the  second  pro- 
viso of  section  seventeen,  the  whole  of  section  eighteen  of  the  act  of 
Marchthird,  eighteen  hundred  and  ninety -one,  entitled  'An  act  making 
appropriations  for  the  current  expenses  of  the  Indian  Department,  and 
for  fulfilling  treaty  stipulations  with  various  tribes,  for  the  year  ending 
June  thiitieth,  eighteen  hundred  and  ninety-two,  and  for  other  pur- 
poses'; except  as  to  so  much  of  said  acts  and  sections  as  may  conflict 
with  the  provisions  of  this  act.  Each  settler  on  the  lands  so  to  be 
opened  t^  settlement  as  aforesaid  shall,  before  receiving  a  patent 
for  his  homestead,  pay  to  the  United  States  for  the  lands  so  taken  by 
him,  in  addition  to  the  fees  provided  by  law,  the  sum  of  two  dollars 
and  fifty  cents  p^r  acre  for  any  land  east  of  ninety-seven  and  one-half 
degrees  west  longitude,  the  sum  of  one  dollar  and  a  half  per  acre  for 
any  land  between  ninety-seven  and  one-half  degrees  west  longitude  and 
ninety-eight  and  one  half  degrees  west  longitude,  and  the  sum  of  one 
dollar  per  acre  for  any  land  west  of  ninety- eight  and  one-half  degrees 
west  longitude,  and  shall  also  pay  interest  upon  the  amount  so  to  be 
paid  for  said  land  from  the  date  of  entry  to  the  date  of  final  payment 
therefor  at  the  rate  of  four  per  centum  per  annum. 

"!N^o  person  shall  be  permitted  to  ocinipy  or  enter  upon  any  of  the 
lands  herein  referred  to,  except  in  the  manner  prescribed  by  the 
proclamation  of  the  President  opening  the  same  to  settlement;  and  any 
person  otherwise  occupying  or  entering  upon  any  of  said  lands  shall 
forfeit  all  right  to  acquire  any  of  said  lands.  The  Secretary  of  the 
Interior  shall,  under  the  direction  of  the  President,  prescribe  rules  and 
regulations,  not  inconsistent  with  t' is  act,  for  the  occupation  and 
settlement  of  said  lands,  to  be  incorporated  in  the  proclamation  of  the 
President,  which  shall  be  issued  at  least  twenty  days,  before  the  time 
fixed  for  the  opening  of  said  lands;"  and 
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Whereas,  by  a  written  agreement,  made  on  the  twenty-first  day  of 
October,  eighteen  hundred  and  ninety  one,  the  Tonkawa  tribe  of  In- 
dians, in  the  Territory  of  Oklahoma,  ceded,  conveyed,  and  forever  relin- 
quished to  the  United  States  all  their  right,  title,  claim  and  interest  of 
every  kind  and  character,  in  and  to  the  lauds  particularly  described  in 
Article  I  of  the  agreement,  Provided^  That  the  allotments  of  land  to 
said  Tonkawa  tribe  of  Indians  theretofore  made,  or  to  be  made  under 
said  agreement  and  the  provisions  of  the  general  allotment  act  ap- 
proved February  eighth,  eighteen  hundred  and  eighty-seven  and  an 
act  amendatory  thereof,  approved  February  twenty-eighth,  eighteen 
hundred  and  ninety-one,  shall  be  confirmed.  And  provided^  That  in  all 
eases  where  the  allottee  has  died  since  land  has  been  setoff  and  sched- 
uled to  such  person,  the  law  of  descent  and  partition  in  force  in  Okla- 
homa Territory  shall  apply  thereto,  any  existing  law  to  the  contrary 
notwithstanding;  and 

Whereas,  by  a  certain  other  agreement  with  the  Pawnee  tribe  of 
Indians,  in  said  Territory,  made  on  the  twenty-third  day  of  November, 
eighteen  hundred  and  ninety -two,  said  tribe  ceded,  conveyed,  released, 
relinquished,  and  stlrrendered  to  the  United  States  all  its  title,  claim, 
and  interest,  of  every  kind  and  character,  in  and  to  the  lands  particu- 
larly described  in  Article  I  of  the  agreement.  Provided^  That  the  allot- 
ments made  or  to  be  made  to  said  Indians  in  the  manner  and  subject 
to  the  conditions  contained  in  said  agreement,  shall  be  confirmed;  and 

Whereas,  it  is  provided  in  section  thirteen  of  the  act  of  Congress,  ac- 
cepting, ratifying  and  confirming  said  agreements  with  the  Tonkawa 
Indians  and  Pawnee  Indians,  specified  in  sections  eleven  and  twelve  of 
the  same  act,  approved  March  third,  eighteen  hundred  and  ninety- 
three,  entitled  ''An  act  making  appropriations  for  current  and  con< 
tingent  expenses,  and  fulfilling  treaty  stiimlations  with  Indian  tribes 
for  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety- 
four,'' 

"  That  the  lands  acquired  by  the  agreements  specified  in  the  two 
preceding  sections  are  hereby  declared  to  be  a  part  of  the  public  do- 
main. Sections  sixteen  and  thirty-six  in  each  township,  whether  sur- 
veyed or  unsurveyed,  are  hereby  reserved  from  settlement  for  the  use 
and  benefit  of  i)ublic  schools,  as  provided  in  section  ten  relating  to 
lands  acquired  firom  the  Cherokee  Nation  of  Indians.  And  the  hinds 
so  acquired  by  the  agreements  specified  in  the  two  preceding  sections 
not  so  reserved  shall  be  opened  to  settlement  by  proclamation  of  the 
President  at  the  same  time  and  in  the  manner  and  subject  to  the 
same  conditions  and  regulations  provided  in  section  ten  relating  to  the 
Oldening  of  the  lands  acquired  from  the  Cherokee  Nation  of  Indians. 
And  each  settler  on  the  lands  so  to  be  opened  as  aforesaid  shall,  before 
receiving  a  patent  for  his  homestead,  pay  to  the  United  States  for  the 
lands  so  taken  by  him,  in  addition  to  the  fees  provided  by  law,  the 
sum  of  two  dollars  and  fifty  cents  per  acre;  and  shall  also  pay  interest 
upon  the  amount  so  to  be  paid  for  said  land  from  the  date  of  entry  to 
the  date  of  final  payment  at  the  rate  of  four  per  centum  per  annum"; 
and 
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Whereas,  the  thirteenth  sectiou  of  the  act  approved  March  second, 
eighteen  hundred  and  eighty-nine,  the  act  approved  May  second, 
eighteen  hundred  and  ninety,  and  the  second  proviso  of  section  seven- 
teen, and  the  whole  of  section  eighteen  of  the  act  approved  March 
third,  eighteen  hundred  and  ninety-one,  are  referred  to  in  the  tenth 
section  of  the  act  approved  March  third,  eighteen  hundred  and  ninety- 
three,  and  thereby  made  applicable  in  the  disposal  of  the  lands  in  the 
<' Cherokee  Outlet"  hereinbefore  mentioned,  the  provisions  of  which 
acts,  so  far  as  they  affect  the  opening  to  settlement  and  the  disposal 
of  said  lands,  are  more  particularly  set  forth  hereinafter  in  connection 
with  the  rules  and  regulations  prescribed  by  the  Secretary  of  the  Inte- 
rior for  the  occupation  and  settlement  of  the  lands  hereby  opened^  ac- 
cording to  said  tenth  section;  and, 

Whereas,  the  lands  acquired  by  the  three  several  agreements  here- 
inbefore mentioned  have  been  divided  into  counties  by  the  Secretary 
of  the  Interior,  as  required  by  said  last-mentioned  act  of  Congress, 
before  the  same  shall  be  opened  to  settlement,  and  lands  have  been 
reserved  for  county- seat  purposes  to  be  entered  under  sections  twenty- 
three  hundred  and  eightysevea  and  twenty-three  hundred  and  eighty- 
eight  of  the  Revised  Statutes  of  the  United  States  as  therein  required, 
as  follows,  to  wit: 

For  county  K,  the  southeast  quarter  of  section  twenty-three  and 
the  northeast  quarter  of  section  twenty-six,  township  twenty-eight 
north,  range  two  east  of  the  Indian  meridian,  excepting  four  acres  re- 
served for  the  site  of  a  court-house  to  be  designated  by  lot  and  block 
upon  the  official  plat  of  survey  of  said  reservation  for  county-seat  pur- 
poses hereafter  to  be  issued  by  the  Commissioner  of  the  General  Land 
Office;  said  reservation  to  be  additional  to  the  reservations  for  parks, 
schools  and  other  public  purx>oses  required  to  be  made  by  section  22, 
of  the  act  of  May  2, 1890. 

For  county  L,  the  southwest  quarter  of  section  one,  and  the  south- 
east quarter  of  section  two,  township  twenty-five  north,  range  six  west 
of  the  Indian  meridian,  excepting  four  acres  reserved  for  the  site  of  a 
court-house  to  be  designated  by  lot  and  block  upon  the  official  plat  of 
siiryey  of  said  reservation  for  county-seat  purposes  hereafter  to  be 
issued  by  the  Commissioner  of  the  General  Land  Office;  said  reserva- 
tion to  be  additional  to  the  reservations  for  parks,  schools  and  other 
public  purposes  required  to  be  made  by  section  22,  of  the  act  of  May 
2,  1890. 

For  county  M,  the  south  half  of  the  northeast  quarter  and  the  north 
half  of  the  southeast  quarter  of  section  twenty-three,  and  the  south  half 
of  the  northwest  quarter  and  the  north  half  of  the  southwest  quarter 
of  section  twenty-four,  township  twenty -seven  north,  range  fourteen 
west  of  the  Indian  meridian,  excei)ting  one  acre  reserved  for  Govern- 
ment use  for  the  site  of  a  land-office,  and  four  acres  to  be  reserved  for 
the  site  of  a  court-house,  which  tracts  are  to  be  contiguous  and  to  be 
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desi^ated  by  lot  and  block  upon  the  official  plat  of  survey  of  said  res- 
ervation for  county-seat  purposes,  hereafter  to  be  issued  by  the  Com- 
missioner of  the  General  Land  Office;  said  reservations  to  be  additional 
to  the  reservations  for  parks,  schools,  and  other  public  purposes  re- 
quired to  be  made  by  section  22,  of  the  act  of  May  2,  1890. 

For  county  N,  the  south  half  of  section  twenty-five,' township  twenty- 
three  north,  range  twenty-one  west  of  the  Indian  meridian,  excepting 
one  acre  reserved  for  Government  use  for  the  site  of  a  land  office,  and 
four  acres  to  be  reserved  for  the  site  of  a  court-house,  which  tracts  are 
to  be  contiguous  and  to  be  designated  by  lot  and  block  upon  the  official 
plat  of  survey  of  said  reservation  for  county-seat  purposes,  hereafter 
to  be  issued  by  the  Commissioner  of  the  General  Land  Office;  said  res- 
ervations to  be  additional  to  the  reservations  for  parks,  schools,  and 
other  public  purposes  required  to  be  made  by  section  22,  of  the  act  of 
May  2, 1890. 

For  county  O,  the  southeast  quarter  of  section  seven  and  the  south- 
west quarter  of  section  eight,  township  twenty-two  north,  range  six 
west  of  the  Indian  meridian,  excepting  one  acre  reserved  for  Govern- 
ment use  for  the  site  of  a  land  office,  and  four  acres  to  be  reserved  for 
the  site  of  a  court-house,  which  tracts  are  to  be  contiguous  and  to  be 
designated  by  lot  and  block  upon  the  official  plat  of  survey  of  said  res- 
ervation for  county-seat  purposes  hereafter  to  be  issued  by  the  Com- 
missioner of  the  General  Land  Office ;  said  reservations  to  be  additional 
to  the  reservations  for  parks,  schools,  and  other  public  purposes  re- 
quired to  be  made  by  section  22  of  the  act  of  May  2, 1890. 

For  county  P,  the  northeast  quarter  of  section  twenty-two  and  the 
northwest  quarter  of  section  twenty-three,  township  twenty-one  north, 
range  one  west  of  the  Indian  meridian,  excepting  one  acre  reserved  for 
Government  use  for  the  site  of  a  land  office,  and  four  acres  reserved  for 
the  site  of  a  court-house,  which  tracts  are  to  be  contiguous  and  to  be 
designated  by  lot  and  block  apon  the  official  plat  of  survey  of  said  res- 
ervation for  county-seat  purposes  hereafter  to  be  issued  by  the  Com- 
missioner of  the  General  Land  Office;  said  reservations  to  be  addi- 
tional to  the  reservations  for  parks,  schools,  and  other  public  purposes 
required  to  be  made  by  section  22,  of  the  act  of  May  2, 1890;  and. 

For  county  Q,  the  southeast  ijuarter  of  section  thirty-one,  the  west 
half  of  the  southwest  quarter  of  section  thirty-two,  township  twenty- 
two  north,  range  five  east,  lot  four  of  section  five,  and  lot  one  of  section 
six,  township  twenty-one  north,  range  five  east  of  the  Indian  meridian, 
excepting  four  acres  reserved  for  the  site  of  a  court  house  to  be  desig- 
nated by  lot  and  block  upon  the  official  plat  of  survey  of  said  reserva- 
tion for  county-seat  purposes  hereafter  to  be  issued  by  the  Commissioner 
of  the  General  Land  Office;  said  reservation  to  be  additional  to  the 
reservations  for  parks,  schools,  and  other  public  purposes  required  to 
be  made  by  section  22,  of  the  act  of  May  2, 1890. 

Whereas,  it  is  provided  by  act  of  Congress  for  temporary  government 
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of  Oklahoma,  approved  May  second,  eighteen  hundred  and  ninety,  sec- 
tion twenty-three  (Twenty  six  Statutes,  page  ninety-two),  that  there 
shall  be  reserved  public  highways  four  rods  wide  between  each  section 
of  land  in  said  Territory,  the  section  lines  being  the  center  of  said  high- 
ways; but  no  deduction  shall  be  made  where  cash  payments  are  pro- 
vided for  in  the  amount  to  be  paid  for  each  quarter  section  of  land  by 
reason  in  such  reservation;  and 

Whereas,  all  the  terms,  conditions,  and  considerations  required  by 
said  agreements  made  with  said  nation  and  tribes  of  Indians  and  by 
the  laws  relating  thereto,  precedent  to  opening  said  lands  to  settle* 
ment,  have  been,  as  I  hereby  declare,  complied  with: 

Now,  Therefore,  I,  Grover  Cleveland,  President  of  the  United  States, 
by  virtue  of  the  power  in  me  vested  by  the  statutes  hereinbefore  men- 
tioned, and  by  other  the  laws  of  the  United  States,  and  by  said  several 
agreements,  do  hereby  declare  and  make  known  that  all  the  lands 
acquired  from  the  Cherokee  Nation  of  Indians,  the  Tonkawa  tribe  of 
Indians,  and  the  Pawnee  tribe  of  Indians,  by  the  three  several  agree- 
ments aforesaid,  will,  at  the  hour  of  twelve  o'clock  noon  (central  stand- 
ard time)  on  Saturday  the  sixteenth  day  of  the  month  of  September 
A.  D.J  eighteen  hundred  and  ninety-three,  and  not  before,  be  opened  to 
settlement  under  the  terms  of  and  subject  to  all  the  conditions,  limita- 
tions, reservations,  and  restrictions  contained  in  said  agreements,  the 
statutes  above  specified,  the  laws  of  the  United  States  applicable 
thereto  and  the  conditions  prescribed  by  this  Proclamation,  saving  and 
excepting  lands  described  and  identified  as  follows,  to  wit:  The  lands 
set  apart  for  the  Osage  and  Kansas  Indians,  being  a  tract  of  country 
bounded  on  the  north  by  the  State  of  Kansas,  on  the  east  by  the  ninety- 
sixth  degree  of  west  longitude,  on  the  south  and  west  by  the  Creek 
country  and  the  main  channel  of  the  Arkansas  River;  the  lands  set 
apart  for  the  Confederated  Otoe  and  Missouria  tribes  of  Indians, 
described  as  follows,  to  wit:  Township  twenty- two  north,  range  one 
east;  township  twenty- three  north,  range  one  east;  township  twenty- 
two  north,  range  two  east;  township  twenty-three  north,  range 
two  east;  township  twenty-two  north,  range  three  east;  and  that 
portion  of  township  twenty-three  north,  range  three  east,  lying 
west  of  the  Arkansas  River;  and  the  lands  set  apart  for  the  Ponca 
tribe  of  Indians,  described  as  follows,  to  wit:  Township  twenty-four 
north,  range  one  east;  township  twenty-five  north,  range  one  east; 
fractional  township  twenty-four  north,  range  two  east;  fractional 
township  twenty-five  north,  range  two  east,  fractional  township 
twenty- four  north,  range  three  east;  fractional  township  twenty-five 
north,  range  three  east;  fractional  township  twenty -four  north,  range 
four  east;  fractional  township  twenty-five  north,  range  four  east,  the 
said  fractional  townships  lying  on  the  right  bank  of  the  Arkansas 
River,  excepting  also  the  lauds  allotted  to  the  Indians  as  in  said 
agreements  provided,  excepting  also  the  lands  reserved  by  Executive 
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orders  dated  April  eighteenth^  eighteen  hundred  and  eighty-two,  and 
January  seventeenth,  eighteen  hundred  and  eighty-three  (known  as 
Gamp  Supply  military  reservation),  > described  as  follows,  to  wit: 
Township  twenty-four  north,  range  twenty-two  west,  the  south  half  of 
township  tw^ity-flve  north,  range  twenty-two  west,  and  the  south- 
west quarter  of  township  twenty-five  north,  range  twenty  one  west  j 
excepting  aJso  one  acre  of  land  in  each  of  the  reservations 
for  county-peat  purposes,  in  counties  M,  "Sj  O  and  P,  which  tracts 
are  hereby  reserved  for  Government  use  as  sites  for  land  offices, 
and  four  acres  in  each  reservation  for  county- seat  purposes  here- 
inbefore named,  which  tracts  are  hereby  reserved  as  sites  for 
court-houses,  and  excepting  also  the  reservations  for  the  use  of 
and  in  connection  with  the  Ohilocoo  Indian  Industrial  School,  and 
for  oounly-seat  purposes  hereinbefore  described;  excepting  also  the 
Saline  lands  covered  by  three  leases  made  by  the  Cherokee  Nation 
prior  to  March  3,  1893,  known  as  the  Eastern,  Middle  and  Western 
Saline  reserves,  under  authority  of  the  act  of  Congress  of  August  7, 
1882  (22  Stat.,  349),  said  lands  being  described  and  identified  as 
follows:  The  Eastern  Saline  Reserve  embracing  all  of  section  6,  lots  3 
and  4  of  section  4,  the  south  half  of  the  nortiieast  quarter,  the  south 
half  of  the  northwest  quarter,  the  north  half  of  the  southwest  quarter 
and  lots  1,  2,  3  and  4  of  section  5,  and  the  northeast  quarter  of  the 
northwest  quarter  and  lots  1  and  2  of  secticm  7,  township  25  north, 
range  9  west;  all  of  sections  6,  7,  8, 17, 18, 19, 20,  21,  27,  28,  29, 30,  31, 
32  and  33,  the  sonthwest  quarter,  the  southwest  quarter  of  the  north- 
west quarter  and  lots  2,  3,  4,  5,  6  and  7  of  section  5,  the  southwest 
quarter,  the  southwest  quarter  of  the  northwest  quarter,  the  south- 
west quarter  of  the  southeast  quarter,  and  lot  1  of  section  9,  the 
west  half  of  the  southwest  quarter  of  section  15,  the  west  half, 
the  southeast  quarter,  the  west  half  of  the  northeast  quarter  and 
the  southeast  quarts  of  the  northeast  quarter  of  section  16, 
the  west  half^  the  west  half  of  the  southeast  quarter  and  the 
southeast  quarter  ct  the  southeast  quarter  of  section  22,  the  west 
half,  the  west  half  of  the  southeast  quarter,  the  northeast  quarter 
of  the  southeast  quarter,  and  the  southwest  quarts  of  the  northeast 
quarter  of  section  26,  the  northwest  quarter,  the  north  half  of  the  south- 
west quarter,  the  west  half  of  the  northeast  quarter,  and  the  northeast 
quarter  of  the  northeast  quarter  of  section  34,  and  the  northwest  quar- 
ter of  the  northwest  quarter  of  section  35,  township  26  north,  range  0 
west;  all  of  section  31,  the  southwest  quarter  of  the  southeast  quarter, 
the  southeast  quarter  of  the  southwest  quarter  and  lot  4  of  section  30, 
and  lots  3  and  4  of  section  32,  township  27  north,  range  9  west;  all  of 
sections  1,  2,  3,  4,  9, 10  and  11,  the  southeast  quarter,  the  south  half 
of  the  northeast  quarter,  the  east  half  of  the  southwest  quarter,  the 
southeast  quarter  of  the  northwest  quarter  and  lots  1,  2  and  3  of  sec- 
tion 6;  the  east  hidf,  the  southwest  quarter  and  the  east  hsUf  of  the 
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northwest  quarter  of  section  8,  the  north  half,  the  north  half  of  the 
southwest  quarter,  the  southwest  quarter  of  the  southwest  quarter,  and 
the  northwest  quarter  of  the  southeast  quarter  of  section  12,   the 
northwest  quarter,  the  northwest  quarter  of  the  northeast  quarter, 
the  north  half  of  the  southwest  quarter,  and  the  southwest  quarter 
of  the  southwest  quarter  of  section  14,  the  north  half,  the  southeast 
quarter,  and  the  north  half  of  the  southwest  quarter  of  section  15, 
and  the  northeast  quarter  and  the   north  half  of  the  northwest 
quarter  of  section   16,  township  25  north,  range  10  west;   all   of 
sections  1,  2,  3, 10, 11, 12,  13, 11, 16, 16,  21,  22,  23,  24,  26,  26, 27, 28, 33, 
34,  35  and  36,  the  south  half  of  the  northeast  quarter,  the  southeast 
quarter  of  the  northwest  quarter,  the  southeast  quarter,  the  east  half 
of  the  southwest  quarter  and  lots  1, 2  and  3  of  section  4,  the  east  half, 
the  southwest  quarter,  the  east  half  of  the  northwest  quarter,  and  the 
southwest  quarter  of  the  northwest  quarter  of  section  9,  the  southeast 
quarter  of  the  southeast  quarter  of  section  17,  the  east  half  of  the  north- 
east quarter  and  the  east  half  of  the  southeast  quarter  of  section  20, 
the  southeast  quarter  and  the  east  half  of  the  northeast  quarter  of  sec- 
tion 29,  and  the  east  half  and  the  southeast  quarter  of  the  southwest 
quarter  of  section  32,  of  township  26  north,  range  10  west;  all  of  sections 
22,  26,  27,  34,  35  and  36,  the  east  half  of  the  northeast  quarter  and  the 
east  half  of  the  southeast  quarter  of  section  21,  the  southwest  quarter, 
the  west  half  of  the  southeast  quarter,  the  south  half  of  the  northwest 
quarter  and  lots  1  and  6  of  section  23,  the  southwest  quarter,  the  west  half 
of  the  southeast  quarter,  the  southeast  quarter  of  the  southeast  quarter, 
the  south  half  of  the  north  west  quarter  and  lot  1  of  section  25,  the  ea«t  half 
of  section  28,  and  the  east  half  and  the  southeast  quarter  of  the  southwest 
quarter  of  section  33,  township  27  north,  range  10  west ;  the  Middle  Saline 
Beserve  embracing  the  southwest  quarter  of  the  northeast  quarter,  the 
southeast  quarter  of  the  northwest  quarter,  the  west  half  of  the  southeast 
quarter,  the  east  half  of  the  southwest  quarter,  and  lots  2, 3, 4, 5, 6  and  7 
of  section  6,  and  the  northwest  quarter  of  the  northeast  quarter,  the 
northeast  quarter  of  the  northwest  quarter,  and  lot  1  of  section  7, 
township  26  north,  range  18  west;  the  southwest  quarter  of  the  south- 
east quarter,  the  southeast  quarter  of  the  southwest  quarter  and  lot  7 
of  section  6,  the  west  half  of  the  northeast  quarter,  the  east  half  of 
the  northwest  quarter,  the  west  half  of  the  southeast  quarter  the  east 
half  of  the  southwest  quarter  and  lots  1,  2,  3  and  4  of  section  7,  the 
west  half  of  the  northeast  quarter,  the  east  half  of  the  northwest 
quarter,  the  west  half  of  the  southeast  quarter,  the  east  half  of  the 
southwest  quarter  and  lots  1,  2,  3  and  4  of  section  18,  the  west  half  of 
the  northeast  quarter,  the  east  half  of  the  northwest  quarter,  the  west 
half  of  the  southeast  quarter,  the  east  half  of  the  southwest  quarter 
and  lots  1,  2,  3  and  4  of  section  19,  the  northwest  quarter  of  the  north- 
east quarter,  the  northeast  quarter  of  the  northwest  quarter,  and  lots 
1,  2,  3,  4,  6,  7  and  8  of  section  30,  and  the  west  half  of  the  northeast 
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quarter,  the  east  half  of  the  northwest  quarter,  the  west  half  of  the 
soatheast  quarter,  the  east  half  of  the  southwest  quarter  and  lots  1, 
2, 3  and  4  of  section  31,  township  27  north,  range  18  west;  all  of  sec- 
tions 1  to  6  inclusive,  the  north  half  of  the  north  half  of  sections  8, 
9,  10,  11  and  12,  and  the  north  half  of  the  northeast  quarter,  the 
northeast  quarter  of  the  northwest  quarter  and  lot  1  of  section  7, 
township  26  north,  range  19  west;  all  of  sections  7  to  36  inclusive,  the 
south  half  of  the  south  half  of  sections  1,  2,  3,  4  and  5,  and  the  south 
half  of  the  southeast  quarter,  the  southeast  quarter  of  the  southwest 
quarter  and  lot  7  of  section  6,  township  27  north,  range  19  west;  all  of 
dectkms  1  and  2,  the  south  half  of  the  northeast  quarter,  the  southeast 
quarter,  and  lots  1  and  2  of  section  3,  the  north  half  of  the  northeast 
quarter  of  section  10,  and  the  north  half  of  the  north  half  of  sections  11 
and  12,  township  26  north,  range  20  west;  all  of  sections  11,  li:,  13, 14, 
23,24,  25, 26, 35  and  36,  the  south  half  of  the  southeast  quarter  and  lot 
7  of  section  1,  the  southwest  quarter  of  the  southwest  quarter  and  lot  6 
of  section  2,  the  south  half  of  the  southeast  quarter  of  section  3,  and  the 
east  half  of  sections  10, 16,  22,  27  and  34  township  27  north,  range  20 
west:  and  the  Wentem  Saline  Reserve  embracing  all  of  sections  18, 19, 
30  and  31,  township  29  north,  range  20  west;  and  all  of  sections  13, 14, 
23,  24,  25,  26,  35  and  36,  township  29  north,  range  21  west;  excepting 
also  that  section  13  in  each  township  which  has  not  been  otherwise  re- 
served or  disposed  of,  is  hereby  reserved  for  university,  agricultural  col- 
lege, and  normal  school  purposes,  subject  to  the  action  of  Congress; 
excepting  also  that  section  33  in  each  township  which  has  not  been 
otherwise  reserved  or  disposed  of,  is  hereby  reserved  for  public  build- 
ings; excepting  also  sections  sixteen  and  thirty-six  in  each  township 
which  are  reserved  by  law  for  the  use  and  benefit  of  the  public 
schools;  excepting,  also,  all  selections  and  allotments  made  under  the 
law  and  the  agreements  herein  referred  to,  the  lands  covered  by  said 
selections  and  allotments  to  be  particularly  described  and  identified; 
said  descriptions  to  be  furnished  by  the  Goibmissioner  of  the  General 
Land  Office,  and  posted  in  the  several  booths  hereinafter  referred  to 
as  those  where  certain  preliminary  declarations  are  to  be  made  prior  to 
the  day  named  in  this  proclamation  as  that  when  the  strip  will  be  open 
to  settlement. 

Said  lands  so  to  be  opened,  as  herein  proclaimed,  shall  be  entered 
upon  and  occupied  only  in  the  manner  and  under  the  provisions  follow- 
ing, to  wit: 

A  strip  of  land,  one  hundred  feet  in  width,  around  and  immediately 
within  the  outer  boundaries  of  the  entire  tract  of  country,  to  be  opened 
to  settlement  under  this  proclamation,  is  hereby  temporarily  set  apart 
for  the  following  purposes  and  uses,  viz : 

Said  strip,  the  inner  boundary  of  which  shall  be  one  hundred  feet 
from  the  exterior  boundary  of  the  country  known  as  the  Cherokee 
Outlet,  shall  be  open  to  occupancy  in  advance  of  the  day  and  hour 
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Bained  for  the  opening  of  said  country,  by  persons  expecting  and  intend- 
ing to  make  settlement  pursuant  to  this  proclamation.  Suchoccupaucy 
shall  not  be  regarded  as  trespass,  or  in  violation  of  this  proclamation, 
or  of  the  law  under  which  it  is  made;  nor  shall  any  settlement  rights 
be  gained  thereby. 

The  Commissioner  of  the  General  Land  Office  shall,  under  direction  of 
the  Secretary  of  the  Interior,  establish  on  said  one-hundred-foot  strip 
booths  to  be  locate  as  follows :  One  in  Tp.  29  K.,  B.  2  E. ;  one  in  Tp. 
29  N.,  R.  2  W,;  one  in  Tp.  29  :S.,  B.  4  W.;  one  in  Tp.  29  IS^  B.  8  W.; 
one  in  Tp.  29  K,  B.  12  W.;  one  in  Tp.  20  IST.,  B.  3  B.;  one  in  Tp.  20  N., 
B.  2  W. ;  one  in  Tp.  20  N.,  B.  7  W. ;  and  one  in  Tp.  20  IST.,  B.  26  W.,  and 
shall  place  in  charge  thereof  three  officers  to  each  bootibi,  who  shall 
be  detailed  from  the  General  Land  Office.  Said  booths  shall  be  open  for 
the  transaction  of  business  on  and  after  Monday  the  eleventh  day  of 
the  month  of  September,  A.  D.,  eighteen  hundred  and  ninety-three^ 
from  7  a.  m.  to  12  m.  and  Ip.  m.;  to  6  p.  m.,  each  business  day,  until  the 
same  shall  be  discontinued  by  the  Secretary  of  the  Interior,  who  ift 
hereby  authorized  to  discontinue  the  same  at  his  discretion.  Eaeh 
party  desiring  to  enter  upon  and  occupy  as  a  homestead  any  of  the 
lands  hereby  opened  to  settlement  will  be  required  to  first  appear  at 
one  of  the  before-mentioned  booths  and  make  a  declaration  in  writing 
to  be  signed  by  the  party  in  the  presence  of  one  of  the  officers  in  charge 
thereof,  which  shall  be  certified  by  such  officer,  according  to  the  form 
hereto  attached  and  made  a  part  hereof  (marked  A),  showing  his  or  her 
qualifications  to  make  homestead  entry  for  said  lands,  whereupon  a  cer- 
tificate will  be  issued  by  the  officei*s  in  charge  of  the  booth  to  the  party 
making  the  declaration,  which  shall  be  of  the  form  hereto  attached  and 
made  a  part  hereof  (marked  D). 

Where  a  party  desires  to  file  a  soldier's  declaratory  statement  in 
person  he  will  be  required  to  make  a  declaraition  whi<di  shall  be  of  the 
form  hereto  attached  and  made  a  part  thereof  (marked  B),  the  same  to 
be  made  and  subscribed  before  one  of  the  officersin  charge  of  the  booth 
and  certified  by  such  officer,  independently  of  the  affidavit  (Form  4 — 546) 
to  be  filed  when  he  presents  the  certificate  of  Form  D,  there  given  him, 
to  the  district  officers.  Where  a  party  desires  to  file  a  declaratory 
statement  through  an  agent,  it  will  be  necessary  for  him  previously  to 
make  the  affidavit  ordinarily  required  (Form  4 — 545)  before  some  officer 
authorized  to  administer  oaths,  and  place  the  same  in  the  hands  of  the 
agent,  who,  before  being  permitted  to  enter  upon  the  lands  to  be 
opened  in  said  <^  Outlet"  for  the  purpose  of  making  the  desired  filing, 
will  be  required  to  appear  before  the  officers  in  charge  of  some  one  of 
the  booths,  to  present  the  said  affidavit  of  the  party  authorizing  him 
to  act  as  such  agent,  and  to  make  a  declaration  in  writing  to  be  sub- 
scribed by  him  in  the  presence  of  one  of  such  officers,  which  shall  be 
certified  by  such  officer,  according  to  the  form  hereto  atta^ed  and 
made  a  part  hereof  (marked  G),  whereupon  a  certificate  of  Form  D  will 
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be  given  bim  by  said  officer.  The  agent  should  be  provided  with  affi- 
davits of  Form  4 — 545  made  iu  duplicate— one  for  presentation  to  the 
officers  in  charge  of  the  booth,  and  the  other  for  presentation  to  the 
district  officers,  when  formal  filing  is  to  be  made. 

Each  party  desiring  to  enter  upon  said  lands  for  the  purpose  of  set- 
tling upon  a  town  lot,  will  be  required  to  first  appear  at  one  of  the 
before-mentioned  booths,  and  make  a  declaration  in  writing  to  be 
signed  by  the  party  in  the  presence  of  one  of  the  officers  in  charge 
thereof^  which  shall  be  certified  by  such  officer,  according  to  the  form 
hereto  attached  and  made  a  part  hereof  (marked  E),  whereupon  a  cer- 
tificate will  be  issued  by  the  officers  in  charge  of  the  booth  to  the  party 
making  the  declaration  which  shall  be  of  the  form  hereto  attached  and 
made  a  part  thereof  (marked  F). 

The  said  declarations  made  before  the  officers  in  charge  shall  be 
given  consecutive  numbers  beginning  at  number  one  at  each  booth 
and  the  certificate  issued  to  the  party  making  the  declaration  shall  be 
given  the  same  number  as  is  given  the  declaration.  The  declarations 
shall  be  carefully  preserved  by  the  officers  in  charge  of  the  booths, 
and  when  the  booths  are  discontinued  said  declarations  shall  be  trans- 
mitted, together  with  the  duplicate  affidavits  (Form  4 — 545),  hereinbe* 
fore  require<l  to  be  presented  in  case  of  agents  proposing  to  act  for 
soldiers  in  filing  declaratory  statements  to  the  General  Land  Office  for 
filing  as  a  part  of  the  records  pertaining  to  the  disposal  of  said  lands. 

The  certificate  will  be  evidence  only  that  the  party  named  therein  is 
permitted  to  go  in  upon  the  lands  opened  to  settlement  by  this  procla^ 
mation  at  the  time  specified  herein  and  the  certificate  of  Form  I>  must 
be  surrendered  when  application  to  enter  or  file  is  presented  to  the  dis- 
trict officers  and  the  party's  right  to  make  a  filing,  homestead  entry  or 
aettlemeut  shall  be  passed  upon  by  the  district  land  officers  at  the 
proper  time  and  in  the  usual  manner.  The  holder  of  such  certificate 
will  be  required  when  he  makes  his  homestead  affidavit,  or,  if  a  soldier 
or  soldier's  agent,  when  he  files  a  declaratory  statement  at  the  district 
office,  to  allege  under  oath  before  the  officer  taking  such  homestead 
affidavit,  or  to  whom  said  declaratory  statement  is  presented  for  filing^ 
that  all  the  statements  contained  in  the  declaration  made  by  him,  upon 
which  said  certificate  is  based,  are  true  in  every  particular,  such  oath 
to  be  added  to  affidavit  of  Form  4 — 102,  as  shown  on  form  hereto  at- 
tached and  made  a  part  hereof  (marked  102d}. 

After  the  hour  and  day  hereinbefore  named  when  said  lands  will  be 
opened  to  settlement,  all  parties  holding  such  certificates  (form  D  or  F), 
will  be  permitted  to  occupy  or  enter  upon  the  lands  so  opened,  and 
parties  holding  a  certificate  of  form  D  may  initiate  a  homestead  claim, 
either  by  settlement  uix)n  the  land  or  by  entry  or  filing  at  the  proper 
district  office;  but  no  person  not  holding  any  such  certificate  shall  be 
permitted  to  occupy  or  enter  upon  any  of  said  lands  until  after  the 
booths  shall  have  been  discontinued  by  direction  of  the  Secretary  of 
ICOO— VOL  17 ^16 


242  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS, 

the  Interior.  Until  then,  the  officers  of  the  United  States  are  expressly- 
charged  to  permit  no  party  without  a  certificate  to  occupy  or  enter 
upon  any  of  said  lands. 

.  The  following  rules  and  regulations  have  been  p'-escribed  by  the 
Secretary  of  the  Interior  under  the  direction  of  the  President  as  pro- 
vided by  section  ten  of  said  act  of  March  third,  eighteen  hundred  and 
ninety-three,  for  the  occupation  and  settlement  of  the  lands  hereby 
opened,  to  wit: 

The  thirteenth  section  of  the  act  approved  March  second,  eighteen 
hundred  and  eighty  nine,  the  act  approved  May  second  eighteen  hun- 
dred and  ninety,  the  second  proviso  of  section  seventeen,  and  the 
whole  of  section  eighteen  of  the  act  approved  March  third,  eighteen 
hundred  and  ninety-one,  are  by  section  ten  of  the  act  of  March  third, 
eighteen  hundred  and  ninety-three,  made  applicable  in  disposing  of  the 
lands  under  said  section  ten,  and  said  lands  are  thereby  rendered  sub* 
ject  to  disposal  under  the  homestead  and  town-site  laws  only,  with 
certain  modifications,  which  laws,  as  so  modified,  contain  provisions, 
substantially  as  follows: 

1.  Any  party  will  be  entitled  to  initiate  a  homestead  claim  to  a  tract 
of  said  lands,  who  is  over  twenty-one  years  of  age  or  the  head  of  a 
family;  who  is  a  citizen  of  the  United  States,  or  has  declared  his  in- 
tention to  become  such;  who  has  not  exhausted  his  homestead  right 
either  by  perfecting  a  homestead  entry  for  one  hundred  and  sixty  acres 
of  laud  under  any  law,  excepting  what  is  known  as  the  commuted  pro- 
vision of  the  homestead  law,  contained  in  section  two  thousand  tbree 
hundred  and  one  of  the  United  States  Revised  Statutes,  or  by  makirtg 
or  commuting  a  homestead  entry  since  March  second,  eighteen  hundred 
and  eighty-nine;  who  has  not  entered,  since  August  thirty,  eighteen 
hundred  and  ninety,  under  the  land  laws  of  the  United  States,  or  filed 
upon,  a  quantity  of  land,  agricultural  in  character,  and  not  mineral, 
which  with  the  ti  icts  sought  to  be  entered  in  any  case,  would  make 
more  than  three  hundred  and  twenty  acres;  who  is  not  the  owner  in 
fee  simple  of  one  hundred  and  sixty  acres  of  laud  in  any  State  or  Terri- 
tory; and  who  has  not  entered  upon  or  occupied  the  lands  hereby 
opened  in  violation  of  this  the  President's  proclamation  opening  the 
same  to  settlement  and  entry.  (See  section  2281>  U.  S.  R.  S.;  act  of 
March  2,  1889,  25  Stat.,  854;  section  13  of  the  act  of  March  2, 1889,  25 
Stat.,  1005;  act  of  August  30,  1890,  26  Stat.,  391;  section  20,  act  of 
May  2,  1890,  26  Stat.,  91;  and  section  10,  act  of  March  3,  1893,  27 
Stat.,  G40). 

2.  r]ach  entry  shall  be  in  a  compact  body,  according  to  the  rectan- 
gular subdivisions  of  the  public  surveys,  and  in  a  square  form,  as  nearly 
as  reasonably  practicable,  consistently  with  such  surveys,  and  no  per- 
son shall  be  permitted  to  enter  more  than  one  quarter  section  in 
quantity  of  said  land.  (See  section  13,  act  of  March  2, 1889,  25  Stat., 
1005.) 
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8.  Parties  who  own  and  reside  upon  land  (not  acquired  by  theui  un- 
der the  homestead  law),  not  amounting  in  quantity  to  a  quarter  sec- 
tion, n^y^  if  otherwise  qualified,  enter  other  land  lying  contiguous  to 
their  own  to  an  amount  which  shall  not,  with  the  land  already  owned 
by  them,  exceed  in  the  aggregate  160  acres.  (See  section  2289,  U.  S. 
B.S.). 

4.  Any  party  who  has  made  a  homestead  entry  prior  to  March  sec- 
ond, eighteen  hundred  and  eighty-nine,  for  less  than  one  quarter  section 
of  land  and  who  still  owns  and  occupies  the  laud  so  entered,  may,  if 
otherwise  qualified,  enter  an  additional  tract  of  land  lying  contiguous 
to  the  land  embraced  in  the  original  entry,  which  shall  not,  with  the 
land  first  entered,  exceed  in  the  aggregate  one  hundred  and  sixty  acres, 
but  such  additional  entry  will  not  be  permitted,  or  if  permitted  will  be 
canceled,  if  the  original  entry  should  fail,  for  any  reason  prior  to  pat- 
ent, or  should  appear  to  be  illegal  or  fraudulent.  The  final  proof  of 
residence  and  cultivation  made  on  the  original  entry,  together  with  the 
payment  of  the  prescribed  price  for  the  land,  will  be  sufficient  to  entitle 
the  party  to  a  final  certificate  for  the  land  so  entered  without  further 
proo£    (See  section  6  of  the  act  of  March  2, 1889,  25  Stat,  854.). 

5.  Parties  who  have  complied  with  the  conditions  of  the  law  with 
regard  to  a  homestead  entry  for  less  than  one  hundred  andsixty  acres 
of  land  made  prior  to  March  second,  eighteen  hundred  and  eighty-nine, 
and  have  had  the  final  papers  issued  therefor,  may,  if  otherwise  quali- 
fied, make  an  additional  entry,  by  legal  subdivisions,  of  so  much  land 
as,  added  to  the  quantity  previously  so  entered,  shall  not  exceed  one 
hundred  and  sixty  acres.  Parties  making  entry  under  the  provisions 
set  forth  in  this  paragraph  will  be  required  to  reside  upon  and  culti- 
vate the  land  embraced  therein  for  the  prescribed  period  and  to  sub- 
mit proof  of  residence  and  cultivation  of  a  like  character  with  that  re- 
quired in  ordinary  homestead  entries  before  the  issuance  of  a  final  cer- 
tificate.   (See  section  6,  act  of  March  2, 1889,  25  Stat.,  8r4.). 

6.  Any  officer,  soldier,  seaman,  or  marine  who  served  for  not  less 
than  ninety  days  in  the  Army  or  Kavy  of  the  United  States  during  the 
war  of  the  rebellion  and  who  was  honorably  discharged  and  has  re- 
mained loyal  to  the  Government,  or,  in  case  of  his  death,  his  widow,  or 
in  case  of  her  death  or  remarriage,  his  minor  orphan  children,  by  a 
guardian  duly  apx)ointed  and  officially  accredited  at  the  Department  of 
the  Interior,  may  either  in  person,  or  by  agent,  file  a  declaratory  state- 
ment for  a  tract  of  land  and  have  six  months  thereafter  within  which 
to  make  actual  entry  and  commence  residence  and  iuiprovements  upon 
the  land*    (See  sections  2304,  2307,  and  2309,  TJ.  S.  »•  S.). 

7.  Every  person  entitled  under  the  preceding  paragraph  to  enter  a 
homestead,  who,  or  whose  deceased  husband  or  father  in  case  of  the 
widow  or  minor  children,  may  have,  prior  to  June  22, 1874,  entered, 
under  the  homestead  laws,  a  quantity  of  land  less  than  IGO  acres,  may, 
if  otherwise  qualified,  enter  so  much  land  as,  when  added  to  the 


244  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS. 

quantity  previously  entered,  shall  not  exceed  IGO  acres,  but  the  party 
must  make  afddavit  that  the  entry  is  made  for  actual  settlement  and 
cultivation,  and  the  proof  of  such  settlement  and  cultivation,  pre- 
scribed by  existing  homestead  laws  and  regulations  thereunder,  will 
be  required  to  be  produced  before  the  issue  of  final  certificate.  (See 
section  2306  TJ.  S.  E.  S.,  and  section  18  of  the  act  of  May  2, 1890,  26 
Stat.,  90.). 

8.  Parties  may  initiate  claims  under  the  homestead  law  either  by 
settlement  on  the  land  or  by  entry  at  the  district  office;  in  the  former 
case,  the  party  will  have  three  months  aft^r  settlement  within  which  to 
file  his  apx)lication  for  the  tract  at  the  district  office;  in  the  latter  case 
the  party  will  have  six  months  after  entry  at  that  office,  within  which 
to  establish  residence  and  begin  improvements  upon  the  land.  (See 
sections  2290  and  2297,  U.  S.  R.  S. ;  and  section  3,  of  the  act  of  May  14, 
1880,  21  Stat,  UO.). 

9.  The  homestead  affidavits  required  to  be  filed  with  the  application 
must  be  executed  before  the  register  or  receiver  of  the  proper  district 
land  office  (see  section  2290,  U.  S.  R.  S,),  or  before  any  other  officer  who 
may  be  found  duly  qualified  at  the  time  to  administer  such  oaths  ac- 
cording to  the  provisions  of  the  act  of  Congress  of  May  26, 1890,  26 
Stat.,  121. 

10.  Parties  applying  to  make  homestead  entry  will  be  required  to 
tender  with  the  ax)plication  the  legal  fee  and  commissions  which  are 
as  follows:  For  an  entry  of  over  eighty  acres  a  fee  often  dollars,  and 
for  an  entry  of  eighty  acres  or  less  a  fee  of  five  dollars,  and,  in  both 
cases,  in  addition,  commissions,  of  two  per  cent  upon  the  Government 
price  of  the  land,  computed  at  the  rate  of  $1.25  per  acre,  the  ordinary 
minimum  price  of  public  lands  under  the  general  provisions  of  section 
2357,  U.  S.  E.  S.     (See  sections  2238  and  2290,  tJ.  S.  R.  8.) 

11.  Homestead  applicants  appearing  in  great  number  at  the  local 
office  to  make  entry  at  the  time  of  opening  will  be  required  to  form  in 
line  in  order  that  their  applications  may  be  presented  and  acted  upon 
in  regular  order. 

12.  Soldiers'  declaratory  statements  can  only  be  made  by  the  parties 
entitled  or  by  their  agents  in  person,  and  will  not  be  received  if  sent 
by  mail.  A  party  acting  as  agent  and  appearing  in  line,  as  contem- 
plated under  the  eleventh  paragraph,  will  be  allowed  to  make  one  entry 
or  filing  in  his  individual  character,  if  he  so  desires,  and  to  file  one 
declaratory  statement  in  his  representative  character  as  agent,  if  such 
he  shall  be,  and  thereupon  he  shall  be  required  to  step  out  of  line,  giv- 
ing place  to  the  next  person  in  order,  and,  if  he  desires  to  make  any 
other  filings,  to  take  his  place  at  the  end  of  the  line  and  await  his 
proper  turn  before  doing  so,  and  thus  to  proceed  in  order  until  all  the 
filings  desired  by  him  shall  be  made. 

13.  Section  two  thousand  three  hundred  and  one  of  the  Eevised 
Statutes  of  the  United  States  providing  for  commutation  homestead 
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entries  is  not  applicable  to  said  lauds.    (See  section  18  of  the  act  of 
May  2,  1890,  26  Stat,  90.) 

14.  Proof  of  five  years' residence,  cultivation,  and  improvement,  and 
the  payment  prescribed  by  the  statute,  as  hereinbefore  mentioned  must 
be  njade,  before  a  party  will  be  entitled  to  a  patent  under  the  home- 
stead law,  and  such  proof  is  required  to  be  made  within  seven  years 
from  the  date  of  the  entry.  Commissions  equal  to  two  per  cent,  upon 
the  Government  price  for  the  land,  computed  at  81.25  per  acre  under 
section  2357,  U.  S.  E.  S.,  must  also  be  tendered  with  the  final  proof. 
Interest  at  four  per  cent  per  annum  on  the  purchase  price  of  the  land 
must  be  i)aid  from  the  date^f  the  entry  to  date  of  final  payment  of  pur- 
chase money.  (See  sections  2238  and  2291,  U.  S.  R.  S. ;  and  sections  10 
and  13  of  the  act  of  March  3, 1893,  27  Stats.,  640.) 

15.  The  parties  named  in  paragraph  six  of  these  regulations  are  en- 
titled to  have  the  terra  of  service  in  the  Army  or  Navy,  under  which 
the  claim  is  made,  not  exceeding  four  years,  deducted  from  the  period  of 
five  years'  residence  or  cultivation  required  as  stated  in  the  preceding 
paragraph,  or  if  the  party  was  discharged  from  service  on  account  of 
rounds  or  disabilities  incurred  in  the  line  of  duty,  the  whole  term  of 
enlistment  not  exceeding  four  years,  may  be  deducted.  (See  section 
2305,  U.  S.  R.  S.) 

16.  Where  a  homestead  settler  dies  before  the  consummation  of  his 
claim  the  widow,  or,  in  case  of  her  death,  the  heirs  or  devisee  may  con- 
tinue settlement  or  cultivation,  and  obtain  title  upon  requisite  proof  at 
the  proper  time.  If  the  widow  proves  up,  title  will  pass  to  her;  if  she 
dies  before  proving  up  and  the  heirs  or  devisee  make  the  proof,  the  title 
will  vest  in  them,  respectively.     (See  section  2291,  U.  S.  li.  S.) 

17.  Where  both  parents  die,  leaving  infant  children,  the  homestead 
may  be  sold  for  cash  for  the  benefit  of  such  children,  and  the  purchaser 
will  receive  title  from  the  United  States.    (See  section  2292,  TJ.  S.  R.  S.) 

18.  In  case  of  the  death  of  a  person  after  having  entered  a  home- 
stead, the  failure  of  the  widow,  children,  or  devisee  of  the  deceased  to 
fulfill  the  demands  of  the  letter  of  the  law  as  to  residence  on  the 
lands  will  not  necessarily  subject  the  entry  to  forfeiture  on  the  ground 
of  abandonment.  If  the  laud  is  cultivated  in  good  faith  the  law  will 
be  considered  as  having  been  substantially  complied  with. 

19.  Town-site  claims  may  be  initiated  upon  said  lands,  under  the 
statutes,  by  two  methods,  which  are  separate  and  distinct  in  character — 
the  regulations  under  the  first  method  are  hereinafter  set  forth  in  para- 
graphs twenty,  twenty-one  and  twenty-two,  and  under  the  second 
method  in  paragraphs  twenty-three  to  twenty-eight,  inclusive.  Pro- 
vision is  further  made  for  town-site  entries  in  cases  where  lands  entered 
onder  the  homestead  law  are  required  for  town-site  purposes  as  set 
forth  in  paragraph  thirty. 

20.  Parties  having  founded  or  who  desire  to  found  a  city  or  town  on 
the  public  lands,  must  file  with  the  recorder  of  the  county  in  which 
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the  land  is  situate  a  plat  thereof,  describing  the  exterior  boundaries  of 
the  land  according  to  the  lines  of  public  8urveys.  Such  plat  must 
state  the  name  of  the  city  or  town,  exhibit  the  streets,  squares,  blocks, 
lots  and  alleys,  and  specify  the  size  of  the  same,  with  measurements 
and  area  of  each  municipal  subdivision,  the  lots  in  which  shall  not  ex- 
ceed 4,200  square  feet,  with  a  statement  of  the  extent  and  general 
character  of  the  improvements.  The  plat  and  statement  must  be  veri- 
fied by  the  oath  of  the  party  acting  for  and  in  behalf  of  the  occupants 
and  inhabitants  of  the  town  or  city.  Within  one  mouth  after  filing  the 
plat  with  the  recorder  of  the  county  a  verified  copy  of  said  plat  and  state- 
ment must  be  sent  to  the  General  Land  Office,  accompanied  by  the  testi- 
mony of  two  witnesses  that  such  town  or  city  has  been  established  in  good 
faith,  and  a  similar  map  and  statement  must  be  filed  with  the  register  and 
receiver  of  the  proper  district  office.  Thereafter  the  President  may 
cause  the  lots  embraced  within  the  limits  of  such  city  or  town  to  be 
offered  at  public  sale  to  the  highest  bidder  subject  to  a  minimum  of 
ten  dollars  for  each  lot;  and  such  lots  as  may  not  be  disposed  of  at 
public  sale  shall  thereafter  be  liable  to  private  entry  at  such  minimum, 
or  at  such  reasonable  increase  or  diminution  thereafter  as  the  Secretary 
of  the  Interior  may  order  from  time  to  time,  after  at  least  three  months' 
notice,  in  view  of  the  increase  or  decrease  in  the  value  of  the  munici- 
pal property.  Any  actual  settler  upon  any  lot  and  upon  any  additional 
lot  upon  which  he  may  have  substantial  improvements,  shall  be  entitled 
to  prove  up  and  purchase  the  same  as  a  preemption,  at  such  minimum, 
at  any  time  before  the  day  fixed  for  the  public  sale.  (See  section  2382, 
U.  S.  K.  S.) 

21.  In  case  the  parties  interested  shall  fail  or  refuse,  within  twelve 
months  after  founding  a  city  or  town,  to  file  in  the  General  Land  Office 
a  transcript  map,  with  the  statement  and  testimony,  as  required  in 
p«aragraph  twenty,  the  Secretary  of  the  Interior  may  cause  a  survey 
and  plat  to  be  made  of  said  city  or  town,  and  thereafter  the  lots  will 
be  sold  at  an  increase  of  fifty  per  cent,  on  the  minimum  price  of  $10 
per  lot.    (See  section  2384,  U.  S.  E.  S.) 

22.  When  lots  vary  in  size  from  the  limitation  of  4,200  square  feet, 
and  the  lots,  buildings,  and  improvements  cover  an  area  greater  than 
640  acres,  such  variance  as  to  size  of  lots  or  excess  in  area  will  prove 
no  bar  to  entry,  but  the  price  of  the  lots  may  be  increased  to  such 
reasonable  amount  as  the  Secretary  of  the  Interior  may  by  rule  estab- 
lish.   (See  section  2385,  U.  S.  E.  S.) 

23.  Under  the  second  method  lands  actually  settled  upon  and  occu- 
pied as  a  town  site,  and  therefore  not  subject  to  entry  under  the  home- 
stead laws,  may  be  entered  as  a  town  site,  at  the  proper  district  land 
office.     (See  section  2387,  U.  S.  E.  S.). 

24.  If  the  town  is  incorporated,  the  entry  may  be  made  by  the  cor- 
porat(5  authorities  thereof  through  the  mayor  or  other  principal  officer 
duly  authorized  so  to  do.    If  the  town  is  not  incorporated,  the  entry 
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may  be  made  by  the  judge  of  the  county  court  for  the  county  in  which 
said  town  is  situated.  In  either  case  the  entry  must  be  made  in  trust 
for  the  use  and  benefit  of  the  occupants  thereof,  according  to  their 
respective  interests.  The  execution  of  such  trust  as  to  the  disposal  of 
lots  and  the  proceeds  of  sales  is  to  be  conducted  under  regulations 
prescribed  by  the  Territorial  laws.  Acts  of  trustees  not  irf  accordance 
with  such  regulations  are  void.  (See  sections  2387  and  2391  U*. 
S.  H.  S.). 

25.  The  officer  authorized  to  enter  a  town  site  may  make  entry  at 
once,  or  he  may  initiate  an  entry  by  filing  a  declaratory  statement  of 
the  purpose  of  the  inhabitants  to  make  a  town-site  entry  of  the  land 
described.  The  entry  or  declaratory  statement  shall  include  only  such 
land  as  is  actually  occupied  by  the  town,  and  the  title  to  which  is  in 
the  United  States,  and  its  exterior  limits  must  conform  to  the  legal 
subdivisions  of  the  public  lands.    (See  sections  2388  and  2389  U.  S.  R.  S.) 

26.  The  amount  of  land  that  may  be  entered  under  this  method  is 
proportionate  to  the  number  of  inhabitants.  One  hundred  and  less 
than  two  hundred  inhabitants  may  enter  not  to  exceed  320  acres;  two 
hundred  and  less  than  one  thousand  inhabitants  may  enter  not  to  ex- 
ceed 640  acres;  and*  where  the  inhabitants  number  one  thousand  and 
over,  an  amount  not  to  exceed  1,280  acres  may  be  entered;  and  for  each 
additional  one  thousand  inhabitants,  not  to  exceed  five  thousand  in  all, 
a  further  amount  of  320  acres  may  be  allowed.  When  the  number  of 
inhabitants  of  a  town  is  less  than  one  hundred,  the  town  site  shall  be 
restricted  to  the  land  actually  occupied  for  town  purposes  by  legal  sub- 
divisions.   (See  section  2389,  U.  S.  K.  S.) 

27.  Where  an  entry  is  made  of  less  than  the  maximum  quantity  of 
land  allowed  for  town^site  purposes,  additional  entries  may  be  made  of 
eontiguous  tracts  occupied  for  town  purposes,  which,  when  added  to 
the  previous  entry  or  entries,  will  not  exceed  2,560  acres;  but  no  addi- 
tional entry  can  be  allowed  which  will  make  the  total  area  exceed  the 
area  to  which  the  town  may  be  entitled  by  virtue  of  its  population  at 
date  of  additional  entry.  (See  sec.  4  of  the  act  of  March  3, 1877, 19 
Btat.,  392.) 

28.  The  land  must  be  paid  for  at  the  Government  price  per  acre 
and  proof  must  be  furnished  relating — 1st.  To  municipal  occupa- 
tion of  the  land;  2d,  Number  of  inhabitants;  3d,  Extent  and  value 
of  town  improvements;  4th,  Date  when  land  was  first  used  for  town- 
site  purposes;  5th,  Official  character  and  authority  of  officer  making 
entry;  6th,  If  an  incorporated  town,  proof  of  incorporation,  which 
should  be  a  certified  copy  of  the  act  of  incorporation;  and,  7th, 
That  a  majority  of  the  occupants  or  owners  of  the  lots  within  the 
town  desire  that  such  action  be  taken.  Thirty  days'  publication  of 
notice  of  intention  to  make  proof  must  be  made  and  proof  of  publi- 
cation  funiished.    (See  sec.  2387  U.  S.  R.  S.) 

29.  AU  surveys  for  town  sites  on  said  lauds  shall  contain  reserva- 
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tioos  for  parks  (of  substantially  equal  area  if  more  than  one  park)  and 
for  schools  and  other  public  purposes  embracing  in  the  aggregate  not 
less  than  ten  nor  more  than  twenty  acres,  and  patents  for  such  reser- 
vations, to  be  maintained  for  such  purposes,  will  be  issued  to  the 
towns  respectively  when  organized  as  muuicipalities.  (See  section  22, 
act  of  Muy  2,  1890, 26  Stat.,  92.) 

30.  In  case  any  of  said  lands  which  may  be  entered  under  the  home- 
stead laws  by  a  person  who  is  entitled  to  perfect  his  title  thereto  under 
such  laws,  are  required  for  town-site  purposes,  the  entrymau  may  apply 
to  the  Secretary  of  the  Interior  to  purchase  the  lands  embraced  in  said 
homestead  or  any  i)art  thereof  not  less  than  a  legal  subdivision  for 
town-site  purposes.  The  party  must  file,  in  the  district  oflBce  with  his 
application,  a  plat  of  the  proposed  town  site,  and  evidence  of  his  quali- 
fications to  perfect  title  under  the  homestead  law,  and  of  his  compliance 
with  all  the  requirements  of  the  law  and  the  instructions  thereunder, 
and  must  deposit  with  the  Secretary  of  the  Interior  the  sum  of  ten  dol- 
lars per  acre  for  all  the  lands  embraced  in  such  town  site,  except  the 
lauds  to  be  donated  and  maintained  for  public  purposes  as  mentioned 
in  the  preceding  paragraph.    (See  section  22,  act  of  May  2, 1890,  2C 

Stat.,  92.) 
2s  otice,  moreover,  is  hereby  given  that  it  is  by  law  enacted  that  no 

person  shall  be  permitted  to  occupy  or  enter  upon  any  of  the  lands 
herein  referred  to,  except  in  the  manner  prescribed  by  this  proclama- 
tion; and  any  person  otherwise  occupying  or  entering  upon  any  of  said 
lauds  shall  forfeit  all  right  to  acquire  any  of  said  lands,  and  that  the 
ofiicers  of  the  United  States  wiU  be  required  to  enforce  this  provision. 

And  further  notice  is  hereby  given  that  four  land  districts  have 
been  established  in  Oklahoma  Territory  with  boundaries  as  follows: 

The  Perry  district  bounded  and  described  as  follows:  Beginning  at 
the  middle  of  the  main  channel  of  the  Arkansas  River,  where  the  same 
is  intersected  by  the  northern  boundary  of  Oklahoma  Territory} 
thence  west  to  the  northwest  corner  of  township  29  north,  range  2 
west  of  the  Indian  meridian;  thence  south  on  the  range  line  between 
ranges  2  and  3  west  to  the  southwest  corner  of  lot  3  of  section  31, 
township  20  north,  range  2  west;  thence  east  to  the  southeast  corner 
of  lot  4  of  section  36,  township  20  north,  range  4  east;  thence  south  on 
the  range  line  between  ranges  4  and  5  east  to  the  mid  tile  of  the  main 
channel  of  the  Cimarron  River;  thence  down  said  river  in  the  middle 
of  the  main  channel  thereof  to  the  western  boundary  of  the  Creek 
country;  thence  north  to  the  northwest  corner  of  the  Creek  country; 
thence  east  on  the  northern  boundary  of  said  Creek  country  to  the  mid- 
dle of  the  main  channel  of  the  Arkansas  River;  thence  up  said  river  in 
the  middle  of  the  main  channel  thereof  to  the  place  of  beginning;  the 
local  land  office  of  which  will  be  located  at  the  town  of  Perry,  in 
county  P. 

The  Enid  district  bounded  and  described  as  follows:  Beginning  at 
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tlie  northeast  comer  of  township  29  north,  range  3  west  of  the  Indian 
meridian;  thence  west  to  the  northwest  corner  of  township  29  north, 
range  8  west;  thence  south  on  the  range  line  between  ranges  8  and  9 
west  to  the  southwest  corner  of  lot  3  of  section  31,  township  20  north, 
range  8  west;  thence  east  to  the  southeast  corner  of  lot  4  of  section  36, 
township  20  north,  range  3  west;  thence  north  on  the  range  line  be- 
tween ranges  2  and  3  west  to  the  place  of  beginning;  the  local  land 
office  of  which  will  be  located  at  the  town  of  Enid  in  county  O, 

The  Alva  district,  bounded  and  described  as  follows:  Beginning  at 
the  northeast  corner  of  township  29  north,  range  9  west  of  the  Indian 
meridian ;  thence  west  to  the  northwest  corner  of  township  29  north, 
range  16  west;  thence  south  on  the  range  line  between  ranges  16  and 
17  west  to  the  southwest  corner  of  lot  3  of  section  31,  township  20  north, 
range  16  west;  thence  east  to  the  southeast  corner  of  lot  4  of  section 
36,  township  20  north,  range  9  west;  thence  north  on  the  range  line 
between  ranges  8  and  9  west  to  the  place  of  beginning;  the  local  land 
office  of  which  will  be  located  at  the  town  of  Alva  in  county  M. 

The  Woodward  land  district  bounded  and  described  as  follows: 
Beginning  at  the  northeast  corner  of  township  29  north,  range  17  w^st 
of  the  Indian  meridian ;  thence  west  to  the  northwest  corner  of  town- 
ship 29  north,  range  20  west;  thence  south  to  the  southwest  corner  of 
lot  3  of  section  32,  township  20  north,  range  26  west;  thence  east  to 
the  southeast  corner  of  lot  4  of  section  36,  township  20  north,  range 
17  west;  thence  north  on  the  range  line  between  ranges  16  and  17  west 
to  the  place  of  beginning;  the  local  land  office  of  which  will  be  located 
at  the  town  of  Woodward  in  county  N. 

And  further  notice  is  hereby  given  that  the  line  of  ninety- seven  and 
one-half  degrees  west  longitude,  named  herein,  for  the  purpose  of  dis- 
posing of  the  land  hereby  opened  to  settlement,  is  held  to  fall  on  the 
west  line  of  sections  two,  eleven,  fourteen,  twenty-three,  twenty-six, 
and  thirty-five  of  the  townships  in  rang6  three  west  of  the  Indian  me- 
ridian, and  the  line  of  ninety-eight  and  one-half  degrees  of  west  long- 
itude is  held  to  fall  on  the  line  running  due  north  and  south  through 
the  centres  of  sections  four,  nine,  sixteen,  twenty-one,  twenty-eight 
and  thirty-three  of  the  townships  in  range  twelve  west  of  the  Indian 
meridian,  and  said  lines  have  been  so  laid  down  upon  the  township 
plats  on  file  in  the  General  Land  Office. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal 
of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington  this  nineteenth  day  of  August,  in 
the  year  of  our  Lord,  one  thousand  eight  hundred  and  ninety- 
[seal.]   three,  and  of  the  Independence  of  the  United  States,  the  one 
hundred  and  eighteenth. 

Obover  Cleveland. 

By  the  President: 

W.  Q.  Gresham, 

Secretary  of  State. 
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A. 

Declaration  required  hy  Presidents  proclamation  of  August  19fhj  1893^ 
preparatory  to  occupying  or  entering  upon  the  lands  of  the  Cherokee 
Outlet  J  for  the  purpose  of  making  a  homestead  entry. 

No. . 

Booth  in  T. N.,  E. , 

,  1893. 

I, of ^  being  desirous  of  occupying  or  enter- 
ing upon  the  lands  opened  to  settlement  by  the  President's  proclamation 
of  August  19, 1893,  for  tlie  purpose  of  making  a  homestead  entry,  do 
solemnly  swear  that  I  am  over  twenty -one  years  of  age  or  the  head  of  a 
family^  that  I  am  a  citizen  of  the  United  States  (or  have  declared  my 
intention  to  become  such) ;  that  I  have  not  perfected  a  homestead  entry 
for  one  hundred  and  sixty  acres  of  land  under  any  law,  except  what  is 
known  as  the  commuted  provision  of  the  homestead  law  contained  in 
sec  2301,  E.  S.,  nor  have  I  made  or  commuted  a  homestead  entry  since 
March  2, 1889 :  


that  I  have  not  entered  since  August  30, 1890,  under  the  land  laws 
of  the  United  States  or  filed  upon  a  quantity  of  land  agricultural  in 
character  and  not  mineral,  which,  with  the  tracts  now  desired  would 
make  more  than  320  acres;  that  I  am  not  the  owner  in  fee  simple  of  160 
acres  of  land  in  any  State  or  Territory;  that  I  have  not  entered  upon 
or  occupied,  nor  will  I  enter  upon  or  occupy,  the  lands  to  be  opened  to 
settlement  by  the  President's  proclamation  of  August  19th,  1893,  in  vio- 
lation of  the  requirements  of  said  proclamation;  that  I  desire  to  make 
entry  for  the  purpose  of  actual  settlement  and  cultivation,  and  not  for 
the  benefit  of  any  other  person,  persons,  or  corporation,  that  I  will 
faithfully  and  honestly  endeavor  to  comply  with  all  the  requirements 
of  law  as  to  settlement,  residence,  and  cultivation  necessary  to  acquire 
title  to  the  land  I  may  select;  that  I  am  not  acting  as  agent  of  any 
person,  corporation,  or  syndicate,  in  entering  upon  said  lands,  nor  in 
collusion  with  any  person,  corporation,  or  syndicate  to  give  them  the 
benefit  of  the  land  I  may  enter,  or  any  part  thereof,  or  the  timber 
thereon;  that  I  do  not  ai>ply  to  enter  upon  said  lands  for  the  purpose 
of  speculation,  but  in  good  faith,  to  obtain  a  home  for  myself,  and  that 
I  have  not  directly  or  indirectly  made,  and  will  not  make,  any  agree- 
ment or  contract  in  any  way  or  manner  with  any  person  or  persons, 
corporation  or  syndicate  whatsoever,  by  which  the  title  which  I  may 
acquire  from  the  Government  of  the  United  States  should  inure  in 
whole  or  in  part  to  the  benefit  of  any  person  except  myself. 
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I  certify  that  the  foregoing  declaration  was  made  and  sabBcribed 
before  me  this day  of ^  1893, 


> 

Officer  in  charge. 

Note. — If  the  party  has  made  a  homestead  entry  since  March  2,  1889,  but  has 
failed  or  is  anable  to  perfect  title  to  the  land  covered  thereby  becanse  of  a  valid 
adverse  claim,  or  other  invalidity  existing  at  the  date  of  its  inception,  strike  oat 
the  words  "made  or"  and  insert  in  the  blank  space  that  I  have  made  a  homeeiead 
entrff  eince  March  f ,  1889,  hut  have  failed  or  ar^  uneihle  to  perfect  title  to  the  land  covered 
ihereby'heoauee  qf  a  valid  adveru  claim  or  other  invalidity  exieiing  at  the  date  of  ite  in- 
cq^tion* 


B. 

Declarattan  required  hy  Preeidenfs  proolamatUm  of  August  19ik^  1893 ^pre- 
paratary  to  occupying  or  entering  upon  the  lands  of  the  ^^  Cherokee  Outlet^ 
for  the  purpose  of  filing  a  soldier's  declaratory  statement  in  person. 

'So.        ^ 

Booth  m  T. H".,  B. , 

,  1893. 

I, ,  of county  and  State  or  Territory  of  ,  do 

solemnly  declare  that  I  served  for  a  period  of in  the  Army  of 

the  United  States  during  the  war  of  the  rebellion,  and  was  honorably 
discharged  therefrom,  as  shown  by  a  statement  of  such  service  here- 
with, and  that  I  have  remained  loyal'  to  the  Government;  that  I  have 
not  perfected  a  homestead  entry  for  160  acres  of  land  under  any  law 
except  what  is  known  as  the  commuted  provision  of  the  homestead  law 
contained  in  Sec.  2301,  B.  S.,  nor  have  I  filed  a  declaratory  statement 
under  sections  2304  and  2309  of  the  Bevised  Statutes,  or  made  or 
commuted  a  homestead  entry  since  March  2, 1889, 


that  I  have  not  entered  since  August  30, 1890,  under  the  land  laws  of 
the  United  States,  or  filed  upon,  a  quantity  of  land  agricultural  in 
character  and  not  mineral,  which,  with  the  tracts  now  desired,  would 
make  more  than  320  acres;  that  I  am  nob  the  owner  in  fee  simple  of 
160  acres  of  land  in  any  State  or  Territory;  that  I  have  not  entered 
upon  or  occupied,  nor  will  I  enter  upon  or  occupy,  the  lands  to  be  opened 
to  settlement  by  the  President's  proclamation  of  August  19th,  1893, 
in  violation  of  said  proclamation ;  that  I  intend  to  file  a  soldier's  declar- 
atory statement  upon  said  hinds,  which  location  will  be  made  for  my 
exclusive  use  and  benefit,  for  the  purpose  of  my  actual  settlement  and 
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cultivation,  and  not,  either  directly  or  indirectly,  for  the  use  and  bene- 
fit of  any  other  person. 

I  certify  that  the  foregoing  declaration  was  made  and  subscribed 
before  me  this day  of j  1893. 

Officer  in  charge. 

NoTB. — ^If  the  party  has  mode  an  entry  or  filing  since  Marcli  2,  1889,  to  which  he 
is  unable  to  perfect  title  because  of  a  valid  adverse  claim,  or  other  invalidity  exist- 
ing at  the  date  of  its  inception,  strike  out  the  words  "  tiled  a  declaratory  statement 
under  sections  2304  and  2309  of  the  Revised  Statutes  or  made  or"  and  insert  in  the 
blank  space  that  I  have  made  an  entry  or  filing  since  March  $,  1889  ^  hut  have  failed  or  am 
unable  to  perfect  title  to  the  land  covered  thereby  because  of  a  valid  adverse  claim  or  other 
invalidity  existing  at  the  date  of  its  inception. 


o. 

Declaration  required  by  Presidenfs  proclamation  of  August  19fhy  1893^ 
preparatory  to  entering  upon  the  lands  of  the  ^^  Cherokee  Outlet^  far  the 
purpose  of  filing  a  soldier^s  declaratory  statement  as  a^enU 

No. 

Booth  in  T. K,  E. , 

,  1893. 

I, ,  of ,  desiring  to  enter  upon  the  "  Chei- 

okee  Outlet"  for  the  purpose  of  filing  a  soldier's  declaratory  statement 

under  sections  2304  and  2309,  XJ.  S.  R.  S.,  as  agent  of -, 

do  hereby  declare  that  I  have  no  interest  or  authority  in  the  matter, 

present  or  prospective,  beyond  the  filing  of  such  declaratory  statement 

as  the  true  and  lawful  attorney  of  the  said as  provided 

by  said  sections  2304  and  2309. 

I  certify  that  the  foregoing  declaration  was  made  and  subscribed 

before  me  this day  of ,  1893, 

-^—  ^ 

Officer  in  charge. 


Certificate  that  must  he  held  hy  party  desiring  to  occupy  or  enter  upon  the 
la)uU  open  to  settlement  by  the  President's  proclamation  of  August  19th, 
1893^  for  the  purpose  of  making  a  homestead  entry  or  filing  a  soldief^s 
declaratory  statement. 

Ko. . 


Booth  in  T. K,  R. , 

J 1893. 

This  certifies  that has  this  day  made  the  declaration 

before  me  required  by  the  President's  proclamation  of  August  19,1893| 


DfCGISIQNS  BELATINO  TO  TQE   PUBLIC  LANDS.  253 

and  he  is,  therefore,  permitted  to  go  in  apon  the  lauds  opened  to  set- 
tlement by  said  proclamation  at  the  time  named  therein,  for  the  par- 
pose  of  making  a  homestead  entry  or  filing  a  soldier's  declaratory 
statement. 

It  is  agreed  and  understood  that  this  certiflcatjB  will  not  prevent 
the  district  land  officers  from  passing  upon  the  holder's  qualifications 
to  enter  or  file  for  any  of  said  lands,  at  the  proper  time  and  in  the 
usual  manner,  and  that  the  holder  will  be  required  when  he  makes 
hi3  hoipestead  affidavit,  or,  if  a  soldier  or  a  soldier's  agent,  when  he  files 
a  declaratory  statement  at  the  district  office,  to  allege  under  oath  be- 
fore the  officer  taking  such  homestead  affidavit,  or  to  whom  said  declara- 
tory statement  is  presented  for  filing,  that  all  of  the  statements 
contained  in  the  declaration  made  by  him,  upon  which  this  certificate 
is  based  are  true  in  every  particular. 

> 
Officer  in  charge. 

This  certificate  is  not  tranaferable.  The  holder  will  display  the 
certificate^  if  demanded^  after  locating  on  the  claim. 


E. 

Declaration  required  hy  Presidenfs  proclamation  of  August  19th,  1893,  pre- 
paratory to  occupying  or  entering  upon  the  lands  of  the  Cherokee  Outlet 
for  the  purpose  of  settling  upon  a  town  lot. 

No. . 

Booth  in  T. K,  R. , 

,  1803. 

I, ,  of ,  being  desirous  of  occupying  or  entering 

ui>on  lands  opened  to  settlement  by  the  President's  proclamation  of 
August  19, 1893,  do  solemnly  declare  that  I  have  not  entered  upon  or 
occupied  nor  will  I  enter  upon  or  occupy,  any  of  the  lands  to  be  opened 
to  settlement  by  the  President's  proclamation  of  August  19th,  1893,  in 
violation  of  the  requirements  of  said  proclamation,  and  that  I  desire  to 
go  in  upon  said  lands  for  the  purpose  of  settling  upon  a  town  lot. 


I  certify  that  the  foregoing  declaration  was  made  and  subscribed 
before  me  this day  of ^  1893, 

Officer  in  charge* 
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F. 

Certificate  that  must  be  held  by  party  desiring  to  occupy  or  enter  upon  ike 
Umds  opened  to  settlement  by  the  Presidents  proclamation  of  August 
19thy  1893^  for  the  purpose  qf  settling  upon  a  town  lot, 

No. 

Booth  in  T, F.,  E. ^ 

,  1893. 

This  certifies  that — —  has  this  day  made  the  declaration 

before  me  required  by  the  Presideut's  proclamation  of  Angast  19th, 
1893,  and  he  is,  therefore,  permitted  to  go  in  npon  the  lands  opened  to 
settlement  by  said  Proclamation  at  the  time  named  therein  for  the  pur- 
pose of  settling  upon  a  town  lot. 

"""""       y 

Officer  in  charge. 

This  certificate  is  not  transferable.    The  holder  will  display  the  oei^ 
tificatei  if  demandedi  after  locating  on  dainu 


(4r-102  d.) 

Affidavit, 


Land  Offiob  at  ■» 

,18a-. 

I, ,  of ,  applying  to  enter  (or  file  for)  a  homestead^ 

do  solemnly  swear  that  I  did  not  enter  upon  and  occupy  any  portion  of 
the  lands  described  and  declared  open  to  entry  in  the  President's  proc- 
lamation dated  August  19th,  1893,  prior  to  12  o'clock,  noon,  of  August 
19th,  1893,  also  that  all  of  the  statements  contained  in  a  certain  declara- 
tion made  by  me  as  foundation  for  obtaining  permission  to  enter  upon 
the  Cherokee  Outlet  in  pursuance  of  requirements  of  the  President's 
proclamation  opening  said  Outlet  to  settlement  are  true  in  every  par- 
ticular. 


Sworn  to  and  subscribed  before  me  this  — —  day  of ,  189- 


NoTx.-*ThiB  affidavit  mast  be  made  before  the  register  or  reoeiTer  of  the  proper 
district  land  office^  or  beioie  aome  officer  aatboriaod  to  adminUtor  oaths  and  luiiif 
aseal* 
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desert  land  contest— equitable  action-einal  proof. 

Phillips  v.  Almt. 

A  eontestant  yrho  submitB  proof  showing  failure  to  effeot  Teclamation  within  the 
statutory  period  under  a  desert  land  entry,  does  not  thereby  acquire  the  status 
of  an  adverse  claimant  so  as  to  defeat  equitable  action  on  said  entry,  where  the 
goYemment  on  its  own  motion  has  already  examined  into  the  cause  of  said 
failure,  and,  with  all  the  facts  in  its  possession,  held  the  entry  intact  with  a  view 
t«  its  equitable  adjudication. 

Under  rule  53  of  practice,  as  amended,  final  proof  submitted  during  the  pendency  of 
a  contest,  and  prior  to  said  amendment,  may  be  considered  on  the  final  disposi- 
tion of  the  contest. 

Iir%i  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office,  July  6j  1893. 

On  June  16, 1877,  George  A.  Black  made  desert-laud  entry  of  the 
NW.  J,  the  8W.  4  the  W.  J  of  the  NB.  J,  and  the  W.  iof  the  SB.  J,  of 
Sec.  21,  and  the  N.  J  of  the  NW.  J  and  the  N.  i  of  the  NB.  J  of  Sec,  28. 
T.  1  F.,  R.  2  W.,  Salt  Lake  City  land  district,  Utah  Territory. 

He  failed  to  reclaim  the  tract  within  the  period  prescribed  by  law, 
and  on  September  25, 1880,  you  called  upon  Black  to  show  cause  why 
his  entry  should  not  be  canceled.  To  this  demand  he  made  no  response, 
and  your  office,  for  years,  took  no  further  action. 

He  failed  to  reclaim  the  land,  and  in  1884  sold  a  relinquishment  of 
his  claim  to  Mary  E.  Almy.  After  the  actual  cancellation  she  was  the 
first  applicant  to  enter;  and  her  application  was  allowed^  on  June  2, 
1884. 

The  next  day — June  3, 1884 — one  Isaac  Sears  applied  to  enter  the 

land;  but  his  application  was  rejected  because  of  the  prior  entry  by 
Mrs.  Almy.  From  this  action  of  the  local  officers  he  appealed  to  your 
office,  contending  that  her  entry  was  void.  You  decided  on  October  2, 
1885,  that  such  was  the  case,  and  directed  its  cancellation. 

Mrs.  Almy  appealed  to  the  Department,  which  on  June  8,  1887, 
reversed  your  decision,  and  directed  that  her  entry  remain  intact.  (See 
6  L.  D.,  page  1.) 

After  making  her  entry,  June  2, 1884,  Mrs.  Almy  took  steps  looking 
toward  the  reclamation  of  the  land,  and  did  some  work  thereon  as 
late  as  June,  1885.  Sears's  contest  against  her  entry  was  at  that  time 
pending  before  your  office,  and  she  hesitated  about  incurring  the  heavy 
expense  necessary  to  reclaim  so  large  a  tract  (one  square  mile)  until 
your  decision — which  was  expected  by  her  every  day  for  months — 
should  be  rendered.  As  your  decision,  when  rendered,  in  October, 
1885,  held  her  entry  to  be  void,  she  suspended  all  efforts  to  reclaim  the 
land  until  the  receipt  of  notice  of  the  departmental  decision  of  June  3, 
1887,  in  her  favor.    She  received  such  notice  on  June  16, 1887. 

She  asserts  that  her  counsel  advised  her  that  she  was  entitled  to 
three  years  after  notice  of  the  departmental  decision  within  which  to 
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reclaim  tbe  land.  It  may  be  noted  that  it  was  more  than  three  years 
after  her  entry  that  said  decision  in  her  favor  was  rendered.  She  pro- 
ceeded diligently  to  the  work  of  reclamation,  expending  in  that  work, 
according  to  the  testimony  adduced  at  the  hearing,  between  $2000  and 
$3000. 

On  July  14, 1890 — within  three  years  of  receipt  of  notice  of  the  de- 
partmental decision — she  offered  final  proof  of  reclamation.  This  fiLal 
proof  was  rejected,  for  reasons  hereinafter  set  forth. 

On  February  14,  1888,  James  A.  Phillips  filed  affidavit  of  contest,  on 
the  ground  that  the  land  had  not  been  reclaimed  within  three  yenrs 
from  the  date  of  entry  (June  2,  1884,)  supra.  The  usual  fee  of  one  dol- 
lar was  paid  to  the  clerk  in  attendance.  The  register  and  receiver,  in 
looking  into  the  matter  more  carefully,  were  in  doubt  as  to  whether, 
under  the  peculiar  circumjjtances  of  the  case,  a  contest  would  liej  there- 
fore, they  decided  not  to  docket  the  contest,  and  returned  the  dollar  to 
Phillips.  There  is  a  pencil  memorandum  on  the  back  of  the  affidavit, 
as  follows:  *' Dollar  preference  right  returned:  awaiting  decision  of 
Secretary  of  Interior."  The  meaning  of  this  memorandum  is  not  clear, 
especially  in  view  of  the  fact  that  the  only  contest  in  which  this  entry 
was  involved  that  had  previously  been  before  the  Secretary  of  the  In- 
terior was  that  which  had  been  decided  on  June  3, 1887 — more  than 
eight  months  prior  to  the  filing  of  the  affidavit.  No  notice  was  (at  that 
time)  issued  on  the  comi)laint,  and  no  hearing  was  ordered. 

Eight  months  later — on  October  15,  1888 — George  K.  Bradford,  at 
that  date  a  special  agent  of  your  office,  made  a  report,  setting  forth 
that  the  land  had  not  been  reclaimed  within  three  years  from  the  date 
of  entry.  On  November  2,  1888,  you  held  the  entry  for  cancellation  on 
that  ground.  Mrs.  Almy  furnished  a  statement  of  the  facts  of  the  case, 
and  formally  applied  for  a  revocation  of  the  order  of  cancellation ;  but 
her  application  was  denied  by  your  office  by  letter  of  April  13,  ISSi). 
She  then  applied  for  a  hearing  at  which  she  might  be  allowed  to  refute 
the  special  agent's  report.  A  hearing  was  granted  by  your  letter  of 
July  10, 1889;  but  no  date  was  set  therefor.  Shortly  afterward.  Special 
Agent  Bradford  was  removed  from  his  position,  and  George  B.  SquiiO 
was  appointed  special  agent  in  his  place,  to  whom  the  matter  was  re- 
ferred for  report.  He  reported  on  September  2,  1889,  setting  forth  in 
detail  the  facts  of  the  case,  and  recommending  the  discontinuance  of 
proceediuga.  Thereupon  your  office,  by  letter  of  September  2o,  1889, 
revoked  the  order  for  a  hearing,  and  held  that  "the  entry  will  remain 
intact,  subject  to  a  full  compliance  with  law." 

Pending  the  proceedings  that  had  been  instituted  by  your  office  on 
Special  Agent  Bradford's  report,  a  new  register  and  receiver  were  ap- 
pointed to  and  took  charge  of  the  Salt  Lake  land  oftice.  In  overhaul- 
ing the  records  they  found  Phillips's  affidavit  of  contest.  Supposing  the 
indorsement  upon  it  to  refer  to  the  government  proceedings  then  pend- 
ing (based  on  Agent  Bradford's  report),  they  held  it  to  await  the  out- 
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come  of  the  same.  When  you,  by  letter  of  September  25, 1889,  supra^ 
revoked  the  order  of  cancellation,  they  notified  the  attorneys  for  the 
contestant  that  the  matter  was  in  such  a  shape  that  they  could  proceed 
with  the  coutest.  Accordingly  the  case  was  docketed,  and  notices 
were  issued  January  10, 1890,  setting  the  case  for  trial  on  February  18, 
1890. 

After  hearing  the  testimony,  the  register  and  receiver,  on  May  13, 
1800,  decided  that  *'  the  claimant,  even  though  the  entry  was  contested 
should  have  proceeded  in  good  faith  to  reclaim  the  land;"  that  "no 
work  done  subsequent  to  the  filing  of  the  affidavit  shall  be  consid- 
ered as  against  the  rights  of  the  contestant;"  and  that  "  it  is  clear  to 
us  that  the  statutory  period  of  three  years  expired  before  any  portion  of 
the  land  was  reclaimed;  and  that  after  that,  and  before  it  was  properly 
irrigated  (even  admitting  that  it  is  now),  a  valid  adverse  claim  inter- 
vened, and  the  contestant  established  a  successful  contestant's  right  to 
the  land," 

The  deteudant  appealed  to  your  office,  which,  on  February  6,1892,  re- 
versed the  judgment  of  the  register  and  receiver,  and  directed  that  the 
contest  be  dismissed.    Thereupon  Phillips  appeals  to  this  Department. 

The  appellant  alleges  that  you  were  in  error — 

In  finding  that  the  tract  in  qnestion  had  been,  at  the  date  of  hearing,  reclaimed. 

If  I  correctly  understand  your  decision,  you  did  not  so  find.  On  the 
contrary,  you  say  that,  should  your  action  in  dismissing  Phillips's  con- 
test become  final,  the  register  and  receiver  "  will  allow  the  claimant 
thirty  days  in  which  to  make  her  proof;  and  should  she  fail  to  respond 
yoa  will  notify  her  to  appear  at  a  time  set  for  hearing  and  show  cause 
why  her  entry  should  not  be  canceled  for  expiration." 

This  language  would  indicate  that  you  entirely  ignored  the  proof 
offered  on  July  14,  1890 — ^probably  because  of  its  having  been  offered 
during  the  pendency  of  adverse  proceedings  (Phillip's  contest),  in  con- 
travention of  Eule  53  of  Practice,  which  at  the  date  of  your  decision 
had  not  been  amended  by  the  circular  of  instructions  of  March  15, 
1892.    (14  L.  D.,  250.) 

The  appellant  alleges  that  you  were  in  error — 

In  holding  that  the  exercise  of  good  faith  on  the  part  of  contestee  is  a  oomplianoe 
with  law. 

I  do  not  understand  that  you  so  held.  The  language  of  your  decision 
is  that  "during  the  three  years,  almost,  while  the  contestant's  affidavit 
was  apparently  sleeping,  prior  to  service  of  notice,  without  any  excuse 
being  offered  therefor,  the  claimant  has,  so  far  as  she  could,  made  good 
her  non-compliance  during  the  period  complained  of."  This  is  a  very 
different  thing  from  holding  that  the  exercise  of  good  faith  was  a  com- 
pUance  with  law. 

Appellant  further  alleges  that  you  were  in  error — 

In  finding  that  the  contestee  should  he  made  an  exception  to  the  law  and  the  rola 
of  practice,  by  reason  of  any  equities  aUeged  to  exist  in  her  favor. 
1600— VOL  17 ^17 
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The  "law  and  tlie  rule  of  practice'^  which  counsel  for  the  contestant 
alleges  were  violated  by  your  decision  are  more  specially  set  forth  in 
the  following  allegation  of  error— 

The  Assistant  Commissioner  erred  in  holding  that  the  contestee  could  cure  her 
laches  after  the  expiration  of  the  three' years  allowed  her  by  law  in  which  to  reclaim 
had  expired,  and  snbBeqnently  to  the  intervention  of  the  rights  of  third  persons. 

Your  decision  did  not  so  hold.  On  the  contrary^  it  held,  in  substance, 
that  no  right  of  any  third  person  had  intervened. 

The  first  thing  necessary  to  determine  is,  whether  in  fact  the  right  of 
any  third  person  had  intervened. 

Special  Agent  Squires,  in  his  report,  referred  to  above,  sets  forth 
th^  result  of  a  careftd  and  thorough  examination  of  the  tract.  He 
gives  the  date  6f  ^ntry,  the  fact  of  the  Aetaj  in  reclaiming  the  land, 
and  the  catise  of  the  delay,  sind  adds  that,  since  the  decision  in  Mrs. 
Almy's  favor  **  the  iroifk  has  progressed  rapidly  in  tlie  way  of  dutches 
and  artesian  wells  ....  by  the  use  of  which  an  abundant  stip- 
ply^  (of  wateir)  "  can  be  siecared,even  in  the  dipyest  seasons.  The  main 
canal  Of  th^  North  Point  Oonsolidated  Irrigation  Company,  being 
tw^nty^ftet  In  tndth  at  the  bottom  and  five  feet  deep'"  crosses  the  land. 
<^I  have' crossed  this  canal  frequently  during  the  past  two  months,  and 
have  found  it  always  fbll,  and  have  seen  thd  Ti^ater  flowing  copiously 
through  Mrk  Almy's  nudti  canal  land  lateral  ditches.  .  .  Tota.1  valu^ 
of  fmprbvemtents  on  the  land,  including  tHe  water-right,  about  $2170.'' 

The  charge  made  by  Phillips,  in  his  aft  davit  of  contest,  was  this: 

That  the  said  Mary  E.  Almy  has  failed  to  reclaim  said  land  as  iceqnired  by  law  ~ 
during  the  three  years  llrom  the  date  of  said  entry,  nor  tip  to  the  datd  hereof;  and ' 
that  said  land  is  now  in  its  natural  desert  state. 

It  will  be  seen  that  the  fyact  of  Mrs.  Almy's  failure  to  i^ecl^im  the 
land  within  three  years  from  date  of  entry  was  one  of  record,  to  which 
the  attention  of  the  government  had  already  been  repeatedly  directed; 
and  that  the  statement  that  the  land  was — either  at  the  date  of  filing 
the  affidavit  or  of  service  of  notice — *^In  its  natural  desert  state,"  had 
just  been  investigated  by  the  government,  and  that  upon  the  report 
of  its  special  agent  the  government  had  revoked  its  order  of  cancella- 
tion attd  directed  that  the  entry  remain  intact. 

It  has  been  not  only  repeatedly  but  uniformly  held  by  the  Depar^ 
ment  that  a  second  contest  will  not  be  allowed  on  issues  tried  and  de- 
termined in  the  first.  (See  Parker  v.  Gamble,  3  L.  D.,  390;  Beeves  v. 
Emblen,  8  L.  D.,  444;  same  on  review,  9  L.  D.,  584;  Samuel  J.  Bogart, 
9  L.  D.,  217;  Sewell  v.  Bockafeller,  10  L.  D.,  232;  Meadt?.  Cushman, 
ib.,  253;  Hornback  v.  Dailey,  ib.,  318;  Busch  r.  Devine,  12  L.  D.,  317; 
McAllister  v.  Arnold  et  aL,  ib.,  520;  Gray  v.  Whiteliouse,  15  L.  D.,352.) 

It  is  true  that  each  of  the  cases  above  cited  was  a  second  contest — 
the  charge  in  the  first  instance,  as  well  as  the  second,  having  been 
made  by  a  contestant;  and  it  may  be  contended  that,  because  of  this 
distinction,  the  rule  prohibiting  second  contests  can  not  properly  be 
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apiiiied  in  tbe  case  ber&  under  oonsideratioiL.  But  in  the  caseof  Fergu* 
son  17.  Daly  et  dL  (14  Ll  D.,  245),:  the  Department  affirmed  your  action 
in  rejecting  Ferguson's  application  to  contest,  because  >    .      , 

the  iflSQM  involved  In  the  second  eontMt  were  thoee  Which  Daly  had  been  called 
upon  to  defond  in  the  oonteet  where  ike  {government  wm  the  proseentor. 

It  may  be  coBtended,  hoTrever,  that  the  case  of  Ferguson  t?;  Daly  et 
oLj  Mpro,  is  not  entirely  similar  to  the  case  here  under  consideration, 
because  in  that  case  a  hearing  had  been  had  prior  to  Fei^son's  appli« 
cation  for  another  hearing-^while  in.  the  citse  at  bav  you  ordered  a 
hearing,  but  afterwards,  on  the  report  of  a  special  agent,  rescinded 
Baid  order.  .  r 

Nevertheless,  if  the  same  reasons  are  applicable  in  the  case  at  bar,  I 
can  not  see  why  the  same  rule  should  not  apply, .     ' 

The  reason  of  tbe  act  (May  14^1880*— 21  Stat.,  140,)  gr^oiting  a  pref*  •  t 
erence  right,  for  thirty  days,  to  any  person  whamay  contest,  pay  the 
land  office  fees,  and  procure  the  cancellation  of  ^^any  pre-emption,   \ 
homestead,  or  timber-culture  entry".  (desert-Hand  entries^  by  the  way,  *' 
not  being  named  in  the  law),  is  set  forth  in  the  case  of  Houston  v. 
Coyle  (2  L. D.  68)-:  ^     ,  h        ii 

Tlierighttooonte«tan  '.  '.'  ;  entry  exists  in  no  one  $  hut  in  cohsideratioli  of  beiiig  '' 
placed  in  pesseBsion  of  certain  informafion,  and  the  payment  of  certain  expenses, 
the  government  holds  the  land  in  reserve  for  thirty  days  . '  .  .  This  is  akin  to  the 
Uw,  as  it  has  ttom  time  to  time  existed,  granting  to  the  informer  a  moiety  of  the 
penalty  imposed  npon  violators  of  the  law  in  criminal  oases,  and  is  operative  merely 
as  sh  indncement  tb  parties  coguisant  6^  the  te^iB  and  desirons  of  seciitiiig  the  land  ' ' 
to  ecBie  forward  ind  fttmisli^the  information  npon  which  the  "j^roce^dings  can  be 
based.  As  in  eriminal  oases,  this  gives  the  informer  no  right  to  have  the  proceed- 
faigsui^itiiftedw 

la  YJew  of  the  reason  underlying  the  law  offering  a  preference  right^ 
under  certain  circumstances,  for  valuable  information  received,  can  it  > 
be  held  that  the  contestant  herein  has  brought  himself  within  its  pro- 
visiansf  Has  an  ^^  informer,''  who  has  ^^nfonhed?'  the  government  of:  , 
lothing  except  what  it  already  knew — ^fiirnished  no  facts  excepting 
&ose  that  were  previously  in  its  possession,  and  which  it  had  just  con- 
sidered and  acted  upon — ^in  any  way  earned  the  right  to  this  square 
mile  of  land,  with  the  three  thousand  dollars'  worth  of  improvements 
that  have  been  placed  upon  it — improvements  made  in  good  faith,  in 
porsnance  of  the  departmental  decision  of  June  3, 1887,  holding  that 
the  entry  was  valid,  and  of  your  decision  of  September  25, 1889,  declar- 
ing that,  although  at  thiit  date  five  years  and  three  months  had  elapsed 
since  the  entry  was  made,  yet  in  view  of  the  showing  by  the  special 
agent  it  would  "  remain  intact,  subject  to  compliance  with  law."  I  am 
not  convinced  that,  whenever  the  government  has  investigated  a  delay 
in  making  final  proof,  satisfied  itself  of  the  good  faith  of  the  eiitryman, 
and  decided  to  allow  the  entry  to  remain  intact  and  submit  it  to  the 
board  of  equitable  adjudication,"  "in  the  absence  of  any  adverse 
claim,"  some  third  party  shall  be  allowed  to  thrust  himself  into  the 
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case,  present  the  identical  allegations  which  have  just  been  investi* 
gated,  and  thwart  the  purpose  of  the  government,  upon  the  plea  that 
now  there  is  an  adverse  claim.  The  act  offering  a  preference  right  to 
parties  contestant  was  intended  to  assist  the  government  to  carry  out 
the  ends  of  justice — not  to  compel  it  to  perpetrate  injustice. 

In  the  case  at  bar,  although  the  contestant  has  filed  an  adverse 
charge,  I  do  not  consider  that  he  has  established  an  adverse  claim, 
such  as  would  interfere  with  the  reference  of  the  entry — should  the  final 
proof  be  found  satisfactory — ^to  the  board  of  equitable  adjudication.  In 
my  opinion,  the  contest  by  Phillips  upon  the  exact  grounds  which  had 
already  been  investigated  by  the  government  to  its  own  full  satisfao- 
tion,  resulting  in  the  dismissal  of  the  charges,  was  improperly  allowed, 

I  am  not  unaware  of  the  fact  that  in  the  departmental  decision  in  the 
case  of  Scott  Ehea  (8  L.  D.,  578),  it  was  suggested  that,  ^^  inasmuch  as 
the  government  case  had  failed,"  it  would  "  be  the  better  practice  to 
take  up  the  aflQdavif  that  had  been  filed  by  a  contestant  while  the 
government's  charge  against  the  entry  was  pending,  "  and  have  a  reg 
ular  trial  thereon.''  But  that  case  was  in  many  respects  different  from 
Ihe  one  here  under  consideration.  In  that  case  the  government  had 
instituted  proceedings,  which  proved  fatally  defective  for  lack  of  legal 
notice  on  the  defendant,  and  were  therefore  set  aside.  It  clearly  ap- 
peared that  an  investigation  ought  to  be  made,  but  it  was  deemed  the 
better  policy  to  allow  the  intervening  contestant  to  make  it,  and  bear 
the  expense  of  the  same.  That  was  a  very  different  case  from  one  in 
which  the  government  has  made  its  investigation,  is  in  full  possession 
of  the  facts,  and  has  arrived  at  and  announced  its  conclusion  that  fur^ 
ther  investigation  is  unnecessary. 

For  the  reasons  herein  given  the  contest  is  dismissed,  and  to  this  ex- 
tent your  decision  is  affirmed.  You  add,  however,  the  following  direc- 
tions to  the  local  officers : 

Shonld  this  dcciBion  become  final,  you  will  allow  the  claimant  thirty  days  in 
which  to  make  her  proof;  and  should  she  fall  to  respond,  you  will  notify  her  to  ap- 
pear at  a  time  set  for  hearing,  and  show  cause  why  her  entry  should  not  be  canceled 
for  expiration. 

This  action,  as  before  suggested,  was  probably  taken  in  view  of  the 
fact  that  at  the  time  the  entryman  offered  final  proof,  on  July  14, 1890, 
Eule  53  of  Practice  was  in  full  effect,  unmodified  by  the  instructions  of 
the  circular  of  March  15, 1892  (14  L.  D.,  250)  j  and  under  that  rule  the 
proof  was  improperly  taken  and  could  not  be  considered.  (Laffoon  v» 
Artis,  9  L.  D.,  279,  and  many  other  cases.) 

Said  circular  of  March  15, 1892,  says  that  where  a  contest  has  been 
brought  against  any  entry  or  filing,  'Hbe  entryman  may  .  .  •  submit 
final  i)roof,''  etc.  Construed  literally,  this  might  ai)pear  to  authorize 
the  taking  of  final  proof  during  contest  only  after  the  date  of  said  cir- 
cular. The  Department  has  held,  however,  in  the  case  of  Smith  v, 
Ghapin  (14  L.  D.^  411),  and  in  other  cases  since,  that  under  the  above 
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instmctions  proof  that  had  been  offered  prior  to  the  date  thereof  might 
be  considered.  Under  this  ruling  it  appears  that  yon  might  properly 
consider  the  proof  offered  by  Mrs.  Almy  on  July  14,  1890.  If  such 
proof  should  show  the  reclamation  of  the  land,  the  entry  wUl,  as  here* 
inbefore  suggested,  be  submitted  to  the  board  of  equitable  a^judica- 
tion  for  its  consideration  and  action. 
Your  decision  is  modified  as  above  indicated. 


besbuvatign-statutoby  withdrawali. 
Yellowstone  National  Park. 

iMndB  embraced  within  the  Crow  Indian  reservation  under  the  treaty  of  May  6, 
1868,  and  subseqnently  included  within  the  boundaries  of  the  Yellowstone 
National  Park,  as  fixed  by  act  of  Congress  March  1, 1872,  were  appropriated  for 
the  purposes  of  said  park  as  of  the  dat«  of  said  act,  subject  only  to  the  existing 
right  of  the  Indians,  and  when  said  right  was  extinguished  the  lands  covered 
thereby  became  a  part  of  the  park,  without  qualification  of  any  character. 

Assistant  Attorney- Oeneral  Hall  to  the  Secretary  of  tie  Interior j  May 

S5j  1893. 

I  have  the  honor  to  acknowle<lge  the  receipt,  by  reference  of  Acting 
Secretary  Sims,  of  the  letter  of  Geo.  S.  Anderson,  Acting  Superintend- 
ent of  the  Yellowstone  National  Park,  citing  the  fact  that  a  portion  of 
the  land  included  within  the  boundaries  of  the  park,  as  fixed  by  the 
act  of  March  1,  1872,  (17  Stat.,  72),  now  section  2474,  E.  S.,  was 
included  in  the  Crow  Indian  reservation  under  the  treaty  of  May  6, 
1868,  (16  Stat.,  649)  and  ceded  by  the  Indians  by  agreement  ratified 
by  act  of  Congress,  approved  April  11, 1882,  (22  Stat.,  42)  and  asking 
"  a  decision  as  to  the  present  status  of  this  strip,  and  to  know  what 
action,  if  any,  shall  be  had  against  persons  claiming  rights  thereon  ", 
with  a  request  for  an  opinion  upon  the  points  set  forth  in  said  letter. 

By  the  act  of  March  1, 1872,  supra,  it  is  declared  that  a  certain  tract 
of  land  described  by  metes  and  bounds 

ie  reserved  and  withdrawn  from  settlement,  occupancy,  or  sale,  under  the  laws  of 
the  United  States,  and  dedicated  and  set  apart  as  a  public  ])ark  or  pleasuring  ground 
for  the  benefit  and  enjoyment  of  the  people;  and  all  persons  who  locnto,  or  settle 
apoDy  or  occupy  any  part  of  the  land  thus  set  apart  as  a  public  park,  exc(>])t  as  pro- 
Tided  in  thefoUowing  section,  shall  be  considered  trespassers  and  removed  theie- 
from. 

The  next,  section  gave  the  Secret«ary  of  the  Interior  exclusive  control 
of  the  park,  and  authorized  him  to  make  such  regulations  as  might  be 
necessary  to  preserve  the  natural  curiosities  and  for  the  comfort  of  vis- 
itors, and  it  was  to  those  who  might  be  in  the  park  under  the  regula- 
tions that  the  exception  in  the  preceding  section  referred. 

The  northern  boundary  line  of  the  park,  as  fixed  by  this  act,  fell 
inside  the  Grow  Indian  reservation  for  a  portion  of  its  length,  and  it  is 
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as  to  the  lands  inside  both  reservations  that  the  question  now  arises. 
It  mast  be  kept  in  mind  that  the  fee  to  this  land  was  in  the  United 
States,  subject  only  to  right  ot  the  Indians  to  occupy  it  as  a  tribe,  or 
the  right  of  individual  members  of  the  tribe  to  select  it  in  tracts  not 
exceeding  three  hundred  and  twenty  acres,  under  the  provision  of  their 
treaty.  The  Indians,  however,  subsequently  relinquished  all  their 
claims  of  every  character. 

The  act  of  Congress  approving  the  agreement  with  the  Indians  did 
not  in  terms  provide  for  the  disposal  of  the  lands  ceded  thereby  under 
the  general  land  laws,  but  the  Secretary  of  the  Interior,  by  letter  of 
May  25,  1883,  (41  L.  and  B.,  30)  to  the  Commissioner  of  the  General 
Land  Office,  expressed  the  opinion  that  such  lands  became  public  lands 
at  the  date  of  the  act  approving  the  agreement,  and  directed  that  legal 
applications  therefor  should  be  received. 

The  act  of  Congress  setting  these  lands  aside  must,  in  my  opinion, 
be  held  to  have  taken  effect  on  these  lands  at  the  date  of  its  approval, 
subject  only  to  the  existing  right  of  the  Indians,  and  that  as  soon  as 
that  right  was  extinguished  said  lands  became  a  part  of  the  park, 
without  qualification  of  any  character. 

In  the  case  of  Charles  W.  Filkins,  (5  L.  D.,  49),  it  was  held  that  lands 
embraced  in  an  executive  order  of  reservation,  made  for  a  public  pur- 
pose, but  covered  at  the  date  of  such  order  by  a  homestead  entry, 
became  subject  to  the  order  of  reservation  upon  the  cancellation  of 
such  entry,  and  this  ruling  was  followed  in  Staltz  v.  White  Spirit,  et  al, 
(10  L.  D.,  144),  and  in  James  M.  Giliuan  (15  L.  D.,  2).  The  rule  would 
apply  with  equal  force  in  a  case  like  the  present,  where  the  reservation 
was  made  directly  by  Congress,  in  which  body  is  vested  the  power  of 
disposing  of  the  public  domain. 

In  the  case  of  Beecher  v.  Wetherby  (96  U.  S.,  617),  it  was  held  that 
the  United  States  could  disjwse  of  the  fee  of  lands  occupied  by  the  In- 
dians, subject  to  the  existing  occupancy  of  such  Indians.  If  lands 
thus  occupied  might  be  sold  and  conveyed  by  the  United  States,  there 
can  certainly  be  no  question  as  to  the  power  to  set  them  aside  for  a 
public  use,  as  in  this  case. 

I  am  of  the  opinion,  and  so  advise  you,  that  the  reservation  of  these 
lands  was  effective  from  the  date  of  the  act  of  March  1, 1872,  and  that 
thereafter  they  were  not  subject  to  settlement,  occupancy  or  sale. 

As  to  what  action,  if  any,  shall  be  had  against  persons  claiming 
rights  to  these  lands,  I  am  unable  to  give  any  opinion,  because  I  am 
not  informed  as  to  the  nature  of  such  claims,  or  the  date  of  initiation 
thereof. 

Approved,  September  7, 1893, 

Wm.  H.  Sims, 

Acting  Secretary. 
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OKLAHOMA  LANDS^PAYMISKT. 
GntOULAB. 

Depabtment  of  the  Intebiob, 

Oenebal  Land  Office, 
Washingtony  2>.  0.,  September  13j  1893. 

ItBGISTEB  AND  BECEIYEB, 

OlcXahama^  Oklahofna  Territory. 

Obntlemen  :  I  have  to  advise  yoa  that  there  is  now  pending  in 
Congress,  a  bill  for  extending  the  time  within  which  the  first  payment 
of  purchase  money  in  case  of  entries  of  lands  ceded  by  the  Citizen 
Band  of  Pottawatomie  and  the  Absentee  Shawnee  Indians,  and  of 
lands  ceded  by  the  Cheyenne  and  Arapahoe  Indians,  is  required  to  be 
made  under  the  16th  section  of  the  act  of  March  3, 1891,  26  Stat.,  1026. 

The  class  of  lands  first  mentioned  were  opened  to  entry  September 
22, 1891,  and  the  two  year  period  for  making  such  payment  will  expire 
in  some  cases  before  Congress  will  have  time  to  act  upon  the  bill 
referred  to.  I  have,  therefore,  to  direct,  in  reference  to  the  Pottawato- 
mie and  Absentee  Shawnee  lands,  above  mentioned,  that  you  postpone 
making  demand  for  the  firsi;  instalment  of  purchase  money,  under 
instructions  of  circular  of  June  8,  1893,  17  L.  D.,  51,  until  further 
instructions  from  this  oflftce,  in  order  to  aflFord  time  for  Congress  to  act 
upon  the  proposed  legislation. 

The  Cheyenne  and  Arapahoe  lands  were  not  opened  to  entry  until 
April  19, 1892,  and  the  period  within  which  payment  of  the  first  instal- 
ment is  required  to  be  made  will  not  expire  in  any  entry  thereof  before 
April  20^  1894. 

Bespectfdily, 

B.  W.  Lahobeux, 

OammisHoner. 
Approved. 

Hoke  Smiths 

Secretary. 


BAILHOAB  GBAm?-PBE-EMPTION  FIUNG. 

SPAXTLDiNa  V.  St.  Paul,  Minneapolis  aio)  Manitoba  Ey.  Co. 

Land  embraced  within  a  pre-emption  filing,  at  the  date  when  the  right  of  the  com- 
pany would  otherwise  attach,  is  excepted  ftom  the  operation  of  tlte  grant.  The 
matter  of  settlement  or  improvement  is  not,  under  such  circumstances,  a  que8« 
tion  into  which  the  company  will  be  permitted  to  inqaire.. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office,  September  15,  1893. 

The  land  involved  in  this  controversy  is  the  E.  J  of  the  NE.  J  and 
lots  6  and  6,  Sec.  27,  T.  13^,  R.  43,  Fergus  Falls,  Minnesota,  laud  dis- 
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tiict,  and  was  within  the  granted  limits  of  the  St.  Paul,  Minneapolis 
and  Manitoba  Eailroad  Company. 

It  appears  from  the  record  that  Elias  0.  Spaulding  made  application 
to  make  homestead  entry  of  said  tract  May  6, 1884.  The  same  was  re- 
jeitted  by  the  local  officers.  Spaulding  appealed,  and  you,  by  letter  of 
July  23,  1884,  ordered  a  hearing  to  determine  tbe  status  of  the  land  on 
December  19, 1871,  and  January  10, 1872,  it  being  stated  by  you  that — 

Said  tracts  are  within  the  ten  miles,  or  granted  limits,  of  the  grant  for  tlie  above 
mentioned  company,  tbe  right  of  which  attached  in  said  limits  npon  definite  loca- 
tion, December  19,  1871. 

Said  tracts  are  also  within  the  thirty  miles,  or  indemnity  limits,  of  the  grant  to 
the  Northern  Pacific  R.  R.  Co.,  the  order  of  withdrawal  for  which  was  received  at 
Alexandria,  now  Fcrgns  Falls,  Jannary  10,  1872. 

The  recc»rd8  of  this  office  show  that  Theodore  Karels  filed  D.  S.  670  for  BE.  i  SE.  J 
and  lot  9,  Sec.  22,  and  E.^  NE.i  and  lot  5,  Sec.  27—134—43,  June  3,  1871,  alleging 
settlement  same  date. 

Henry  Bnrgodnff  filed  D.  S.  for  same  tracts  as  covered  by  Karels  filing,  on  March  8 
1871,  alleging  settlement  Jannary  1,  1870. 

Anton  Michke  filed  D.  8. 873  for  E.  i  SE.  i  and  E.  i  NE.  i  Sec.  27,-134—43,  Sept. 
13,  1871,  alleging  settlement  August  23,  1871. 

All  the  above  filings  have  been  canceled  upon  the  records  under  office  circular  of 
April  2,  1881. 

The  St.  P.,  M.  &  M.  Ry.  Co.  selected  the  E .  i  NE.  i  and  lots  .5  and  6,  Sec.  27—134— 
43,  the  tracts  covered  by  the  present  application,  on  February  7,  1882. 

Both  of  the  railroad  companies  and  the  applicant  having  been  noti- 
fied, the  hearing  was  had  before  the  local  ofiBcers,  the!N"orthem  Pacific 
Railroad  Company  making  defanlt.  The  testimony  was  directed 
entirely  to  the  act>s  of  settlement  and  occupancy  of  Burgeduff.  The 
register  and  receiver  decided  that  there  was  neither  settlement  or  occu- 
pancy as  contemi>lated  by  the  pre-emption  law  on  the  tract,  and  there- 
fore it  should  pass  to  the  railroad  company  under  its  grant.  Spaulding 
appealed  and  you,  by  letter  of  April  27,  18S9,  reversed  their  decision. 
Thereupon  the  St.  Paul,  Minneapolis  and  Manitoba  Eailroad  Company 
prosecute  this  appeal,  assigning  an  error,  substantially  that  your 
decision  is  against  the  law  and  evidence. 

It  is  undisputed  that  pre-emption  filings  covered  the  land  in  contro- 
versy at  the  time  when  the  right  of  the  company  would  otherwise  have 
attached,  and  served  to  except  the  land  from  the  operation  of  the  grant. 
The  matter  of  settlement  or  improvement  is  not,  under  such  circum- 
stances, a  question  into  which  the  railroad  will  be  permitted  to  inquire 
(Kansas  Pacific  Railway  Company  v,  Dunmeyer,  113  TJ.  S.,  535).  The 
land  not  being  free  from  pre-emption  claims,  it  follows  that  it  did  not 
pass  by  the  grant,  and  is  therefore  subject  to  the  entry  of  the  first  legal 
applicant  (Northern  Pacific  R.  R.  Co.  v.  Johnson,  7  L.  D.,  357).  Objec- 
tion is  made  by  counsel  to  allowing  the  entry  on  lot  6,  claiming  that  it 
had  not  been  included  in  BurgedufT's  filing.  It  is  true,  it  was  not  in- 
cluded in  his  filing,  but  it  was  in  Michke^s,  being  described  therein  as 
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the  B,  J  of  the  SB.  J,  wliicli  an  examination  of  the  plat  in  your  office 
shows  is  lots  5  and  6. 

Tour  judgment  is  therefore  affirmed. 

By  your  letter  of  transmittal  you  state  that  this  tract  was  inadvert- 
ently and  erroneously  conveyed  to  the  State  of  Minnesota,  and  by  the 
State  to  tbe  railway  company.  Tliis  being  so,  you  will  give  the  company 
notice  to  show  cause  why  proceedings  should  not  be  taken  in  accord- 
ance  with  the  provisions  of  tlie  act  of  March  3,  1887  (24  Stat.,  656),  to 
secure  the  restoration  of  said  lands  to  the  government. 


RAILROAD  GRANT— HOMESTEAD  ENTRT— REINSTATEMENT. 

Daeoy  v.  Northern  Pacific  E.  E.  Co. 

The  provisions  of  section  3,  act  of  March  3,  1887,  warrant  tbe  reinstatement  of  an 
entry  erroneously  canceled  on  account  of  a  railroad  grant,  though  the  judgment 
of  cancellation  was  rendered  in  accordance  with  the  rulings  of  the  Department 
-  then  in  force. 

Land  emhraced  within  a  homestead  entry  at  the  date  of  a  railroad  grant  is  excepted 
therehy  from  the  operation  of  the  grant,  and  on  the  cancellation  of  such  entry 
remains  a  part  of  the  public  domain. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem* 

her  21,  1893. 

The  land  involved  herein  is  the  E.  J  of  the  SE.  J  of  Sec.  5,  T.  16  H"., 
K.  2  W.,  Olympia,  Washington,  land  district,  and  is  within  the  primary 
limits  of  the  Northern  Pacific  Railroad  grant,  pertaining  to  the  line 
between  Portland  and  Tacoma,  which  grant  was  made  by  joint  resolu- 
tion of  May  31,  1870  (16  Stat,  378). 

By  departmental  decision  of  March  20,  1891  (Letter  Press  Copy  Book 
No.  216,  p.  112),  it  was  decided  that  "the  tract  was  free  from  claim  at 
the  date  of  definite  location  of  said  road,  and  it  therefore  inured  to  the 
company  under  its  grant." 

On  September  2,  1892,  Patrick  Darcy  filed  a  petition  in  the  local 
office  requesting  a  rein  statement  of  his  homestead  entry,  canceled  by 
said  decision,  alleging — 

That  William  Spencer  made  H'd.  entry  502,  Feb.  24,  1865,  for  the  same  tract  and 
this  entry  was  caucoled  Jnne  17,  1872;  that  James  Turner,  Nov.  14,  1865,  made  H, 
E.  No.  566  for  said  tract  and  same  was  canceled  No7.  7, 1868;  and  that  Paris  R,  Win- 
slow,  Dec.  7,  '68,  made  H.  £.  777  for  said  tract  and  same  was  canceled  February  11, 
1871, 

and  asking  that  his  entry  may  be  re-instated  nnder  section  3  of  the  act 
of  March  3, 1887  (24  Stat.,  556). 

An  informal  examination  of  the  records  of  yonr  of&ce  discloses  the 
&et  that  the  above  statement  is  true. 

The  said  act  of  March  3, 1887,  supra,  is  '<  an  act  to  provide  for  the 
acynBtment  of  land  grants  made  by  Congress  to  aid  in  the  constracMon 
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of  railroads  and  for  the  forfeiture  of  unearned  lands,  and  for  ot^er 
purposes."    Section  3  provides — 

That  if,  in  the  adjustment  of  said  grants,  it  shall  appear  that  the  homestead,  or 
pre-emption  entry  of  any  bona  fide  settler  has  "been  erroneously  canceled  oh  account 
of  any  railroad  grant  or  the  withdrawal  of  public  lands  fh>m  market,  such  settler 
upon  application  shaU  be  re-instated  in  aU  his  rights  and  aUowed  to  perfect  his  en- 
try by  complying  with  the  public  land  laws,  etc. 

It  is  under  the  terms  of  this  act  that  petitioner  asks  to  have  his  en- 
try re-instated,  notwithstanding  the  former  decision  cancelling  his  en- 
try. 

At  the  time  of  the  rendition  of  departmental  decision  of  March  20, 
1891,  {9upra)  the  rule  was  that  if  the  tract  was  free  from  claim  at  the 
date  of  definite  location  of  the  road,  it  passed  to  the  company  under 
the  terms  of  its  grant.  Subsequently,  however,  the  United  States 
supreme  court,  in  the  case  of  Barden  v.  Korthern  Pacific  Bailroad  Com- 
pany (146  U,  8„  535)  held  that— 

Land  whioh^  at  the  time  of  the  grant  ....  was  segregated  from  the  public 
lands  within  the  limits  of  the  grant  by  reason  of  a  prior  pre>emption  claim  to  it,  did 
not,  by  the  cancellation  of  the  pre-emption  right  before  the  location  of  the  grant 
pass  to  the  company,  but  remained  part  of  the  public  lands  of  the  United  States, 
subject  to  be  acquired  by  a  subsequent  pre-emption  settlement  followed  up  by 
acquisition  of  title  (syllabus). 

Following  the  doctrine  announced  by  the  supreme  court  it  is  appar- 
ent that  Darcy's  entry  should  be  re-instated,  as  the  tract  was  segre- 
gated from  the  public  domain  prior  to  the  grant  to  the  railroad  com- 
pany of  May  3I3 1870,  supra.  (Northern  Pacific  Eailroad  Company  t?. 
Mead,  16  L.  D,,  488;  !N"orthern  Pacific  Eailroad  Company  v.  Smaliey, 
16  L.  D.,  36.) 

You  will  accordingly  notify  him  that  upon  making  the  showing  re- 
quired by  the  circular  of  February  13, 1888  (8  L.  D.,  348),  containing 
instructions  under  said  act,  his  homestead  entry  will  be  re-instated, 
and  that  he  will  be  permitted  to  retain  the  same. 


SCHOOIi  IiANI>S— IKBEMNrrr  SEiiBcnoir* 
MiOHAEL  DEBMODY. 

The  state  may  not,  at  will,  waive  its  right  to  school  land  in  place  and  take  lieu 
lands  of  equal  acreage. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
ber J31y  1893. 

Michael  Dermody  has  appealed  from  your  decision  of  April  17, 1891, 
holding  for  cancellation  his  homestead  entry.,  made  December  26,  1890, 
for  the  IS.  i  of  the  NE.  J,  Sec.  16,  T.35  I>r.,  E.  9  W.,  K.M.  M.,  Durango, 
Colorado. 
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As  grounds  of  error,  it  is  alleged  that  the  decision  ^48  foanded  on  a 
radical  misapprehension  of  the  true  facts,"  etc. 

In  considering  the  motion  for  review,  your  office,  by  decision  dated 
November  3, 1891,  states  that  '^  the  tract  is  returned  as  non-mineral  on 
the  plat  of  November  13, 1883,^  and  in  his  application  to  make  home- 
stead entry,  Dermody  Hied  the  usual  non-mineral  affidavit,  saying 
^Hhere  is  not  to  his  knowledge    ....    any  deposit  of  coal,'' etc. 

If  the  land  is  non-mineral  in  quality,  sworn  to  be  such  by  the  entry 
man,  and  so  reported  by  your  office,  it  passed  to  the  State  as  school 
lands,  under  the  act  of  March  3, 1875,  admitting  Colorado  into  the 
Union. 

The  act  of  February  28,  1891  (26  Stat,  798),  amending  sections  2276 
and  2276  of  the  Kevised  Statutes,  provides  as  follows: 

And  other  lands  of  equal  acreage  are  also  hereby  appropriated  and  planted,  and 
may  be  selected  by  said  state  or  territory^  where  sections  16  and  86  are  niiueral,  etc. 

Provided :  Where  any  state  is  entitled  to  said  sections  16  and  36,  or  where  said 
sections  are  reserved  to  any  territory,  notwithstanding  the  same  may  be  mineral 
land the  selections  of  such  lands  in  lieu  thereof,  by  said  state  or  ter- 
ritory, shall  be  a  waiver  of  its  riglit  to  said  section. 

The  State,  in  this  instance,  through  its  board  of  land  commissioners, 
on  January  10, 1891,  and  again  on  June  24,  of  the  same  year,  expressed 
its  willingness  to  accept  indemnity  for  the  land,  upon  the  supposition 
that  the  survey  showed  the  same  to  be  mineral.  The  State  also  appears 
to  have  relinquished  its  claim  to  the  laud,  with  a  view  to  taking 
indemnity  therefor,  and  also  on  the  grounds  that  "Dermody  has 
acquired  an  equity  as  a  settler  prior  to  survey.'^ 

If,  under  the  statute  above  quoted,  the  State  had  applied  for  indem- 
nity on  the  grounds  of  the  showing  made  by  the  survey  of  1877,  that 
the  land  was  mineral,  and  the  selection  of  lieu  lands  had  been  approved, 
an  entirely  different  question  would  be  presented.  While  the  State 
has  expressed  its  desire  to  select  lieu  land,  yet  it  has  not  done  so,  and 
the  Department  can  not  permit  an  existing  entry  to  remain  on  land 
that  has  already  passed  to  the  State,  or  assent  to  the  doctrine  that  the 
State  at  will  may  waive  its  right  to  land  in  place  and  select  in  lieu 
thereof  other  lauds. 

It  is  unnecessary  to  discuss  the  questions  of  fact  raised  by  the  appeal 
as  to  the  character  of  the  land  as  shown  by  the  survey  of  1883.  You 
state  that  the  land  is  returned  as  non-mineral  by  that  survey,  and  claim- 
ant himself  filed  the  usual  non-mineral  af&davit  in  his  application. 
But,  even  if  the  survey  of  1883  did  make  a  primary  showing  of  the  ex- 
istence of  coal  on  the  land,  still,  in  the  absence  of  a  selection  by  the 
Stat«  of  lieu  lands,  and  the  approval  thereof  by  the  proper  authorities, 
it  would  be  improper  for  this  Department,  in  advance  of  a  selection,  to 
permit  the  entry  to  remain  intact,  on  a  simple  agreement  of  the  State 
to  select  other  lands,  and,  in  anticipation  of  the  ability  of  claimant  to 
show  by  proofs  that  the  land  is  really  non-mineral  in  character,  so  as 
to  ultimately  obtain  title  thereto.    Such  disposition  would  be,  in  effect. 
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to  admit  the  right  of  the  State  to  waive  its  right  to  land  already  granted 
and  take  lieu  laods^  which  can  not  be  done. 

It  must  be  shown  that  the  land  is  agricultural  in  character  before 
Dermody  could  receive  patent  therefor.  The  proof  of  its  agricultural 
quality  must  have  been  determined  upon,  and,  with  that  idea  in  view, 
api)ellant  insists  that  the  government  must  accept  the  alleged  showing 
of  its  mineral  quality  to  enable  the  State  to  select  lieu  lands,  at  the 
same  time  anticipating  his  ability  to  show  the  non-mineral  quality  with 
view  to  his  complete  title  thereto. 

This  position  is  inconsistent  with  the  doctrine  herein  announced, 
that  the  State  may  not,  at  will,  waive  its  right  to  land  already  granted, 
and  take  lieu  lands  of  equal  acreage. 

The  Department  is,  for  reasons  above  given,  powerless  to  relieve  Mr. 
Dermody;  and  the  decision  appealed  from  must  be,  and  it  is  thereforei 
afi^med. 


Nichols  v,  Geddes. 

Motion  for  review  of  departmental  decision  of  January  U,  1893, 16 
L.  D.,  42,  denied  by  Secretary  Smith,  September  21, 1893. 


COAIi  liANB  ENTRY-rTl.TXG— AMENDED  CLAIM* 

Charles  H.  Ackekt. 

A  coal  land  entry  embracing  land  not  iucliulcd  in  tbe  declaratory  Btatementi  bni 
necessary  to  the  working  oMii:'  miiiu  and  not  in  excess  of  the  legal  acreagei 
may  be  allowed  to  stand  where  good  faitb  on  tlio  part  of  the  entryman  is  mani- 
fest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Sep- 
tember 21,  1893. 

I  have  considered  the  appeal  of  Charles  H.  Ackert  from  your  de- 
cision of  October  14, 1892,  adhering,  on  review,  to  your  decision  of  Oc- 
tober 30, 1890,  in  which  you  held  for  cancellation  his  coal  land  entry 
for  the  SW.i  of  the  NW.  J  of  Sec.  34,  T.  10  S.,  K.  98  W.,  Montrose  land 
district,  Colorado,  said  appeal  being  also  from  the  original  decision. 

The  record  shows  that  on  February  13,  1890,  one,  Charles  E.  Phelps 
filed  his  coal  declaratory  statement  for  the  SW.J  of  the  NW.|  of  said 
Sec.  34.  On  May  7, 1890,  said  Charles  H.  Ackert  (claimant)  filed  his  coal 
declaratory  statement  for  the  SE.  J  of  said  N  W.  J  of  Sec.  34.  Each  had 
filed  under  section  2348,  E,  S.,  as  having  "opened  and  improved"  his 
respective  tract. 

May  24,  1890,  Phelps  assigned  to  Ackert  his  preference  right  of 
purchase,  of  the  SW.  i  of  the  N W.  J. 

June  12, 1890,  Ackert  made  entry  for  the  S.  J  of  the  NW.  i  of  said 
section,  and  upon  showing  that  the  land  was  more  than  fifteen  miles 
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from  any  completed  railroad,  the  price  was  fixed  at  $10  per  acre,  which 
lie  paid,  and  received  his  final  receipt. 

On  October  30, 1890,  your  predecessor  held  that  this  was  equivalent 
to  two  filings,  and  the  entry  was  held  for  cancellation  as  to  the  SW.  J 
of  the  N  W.  J,  upon  authority  of  the  9th  paragraph  of  the  regulations? 
dting  also  10  L.  D.,  539,  and' 11  L.  D.,  351. 

Thereupon  motion  was  filed  for  a  rehearing  and  reversal  of  said  rul- 
ing, and  ux)on  your  adhering  to  such  ruling  and  decision,  an  appeal 
was  taken  as  herein  stated. 

Tlie  evidence  shows  that  each  of  said  parties  had  opened  coal  mines 
on  the  tra<*.ts;  that  Ackert  could  not  operate  the  mine  on  his  tract 
economically;  that  the  coal  could  be  taken  out  through  the  Phelps 
tannel  to  advantage;  that  he  paid  Phelps  $100  for  his  preference  right 
and  improvements.  The  tunnel  in  it  is  about  375  feet  long,  driven  into 
the  coal  some  50  feet,  at  a  cost  of  about  $1400.  The  cost  of  most  of 
this  tunnel  has  been  borne  by  Ackert,  and  to  separate  the  tracts  would 
almost  entirely  destroy  the  value  of  the  NW.  J  of  the  S  W.  J,  on  account 
of  the  toi)ography  of  the  tracts,  and  the  conditions  of  the  coal,  the 
character  of  the  formation,  etc. 

The  act  of  Congress,  passed  March  3, 1873,  R.  S.,  section  2347,  gave 
to  every  person  above  twenty-one  years  of  age,  who  was  a  citizen  of  the 
United  States,  or  who  had  declared  his  intention  to  become  such,  a  right 
to  enter  one  tract  of  coal  land  not  exceeding  160  acres,  fixing  the  price, 
etc 

Section  2348  provided  that  where  a  person  has  opened  and  improved 
a  coal  mine  on  the  tract,  he  should  be  entitled  to  a  preference  right  of 
entry,  and  the  following  section,  2349,  prescribed  the  manner  of  secur- 
ing such  preference  right,  limiting  the  time  of  filing  his  papers  to  sixty 
days  after  the  date  of  actual  possession,  and  the  commencement  of  the 
improvements  on  the  land;  there  was  an  exception  to  this  where  the 
township  plat  was  not  filed  in  the  district  office. 

This  right  was  secured  by  filing  a  declaratory  statement,  corroborated 
as  other  declaratory  statements. 

Section  2350  says:  "The  three  preceding  sections  shall  be  held  to 
authorize  only  one  entry  by  the  same  person  or  association  of  persons,'^ 
etc.  A  person  who  was  a  member  of  an  association  that  had  taken  coal 
land  could  not  take  a  tract  as  an  individual.  Tliis  section  further 
provided  that  persons  who  had  filed  under  section  2348,  must  prove 
their  rights,  and  pay  for  the  land  filed  upon,  within  one  year  firom  the 
time  prescribed  for  filing  their  claims. 

Section  2351  relates  to  conflicting  claims,  and  the  last  paragraph  is 
as  follows:  "The  Commissioner  of  the  General  Land  Office  is  author- 
ized to  issue  all  needful  rules  and  regulations  for  carrying  into  etl'ect 
the  provisions  of  this,  and  the  four  preceding  sections." 

Under  this  paragraph  the  Commissioner,  on  July  31,  1882,  (1  L.  D., 
687),  issued  a  circular  of ''rules  and  regulations"  under  the  ''coal  land 
law.''    The  9th  i)aragraph  of  this  circular  says :  '•  Que  person  can  have 
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I      I 


the  benefit  of  one  entry  or  filing  only/^    On  this  you  base  your  ruling 
in  the  case,  i         >.  . . 

In  each  of  the  cases  cited  in  the  decision  appealed  from  th^ere  had 
been  an  abandonment  of  one  coi^l  filipg  and  the  making  pf  or  attempt, 
to  make  a  second  filing  on  different  l^nd*    In  the  case  ^t  bar.  there  was 
no  abandonment  by  Ackert  of  his. filing.    He^  in  fact,  made,bnt  one 
filing,  and  this  for  onfy  forty  acres,  while,  under  the  law,  he  bad  the 
right  to  file  for  one  hundred  and  sixty  acres.    After  his  purchase  from  . 
Phelps  of  the  a^joining^rljy,  the  xight  to  which,  under  the  regulationa, 
he  had  a  right  to  purchs^,  he  included,  that  in  his  application  to  enter, . 
and  his  entry  was  allowed.    He  bought  an4  added  said  adjoiAing  forty 
acres  to  his  original  cl^m,  because  without  it  his  original  claim  wasu 
pr^tically  worthless,  on  account  of  the  dip  of  the  vein  or  bed  of  coi^ 
etc.  , 

I  am  satisfied  that  he  acted>  in  good  faith;  he  has  prpsecutied  the 
work  of  development,  has  expend^  considerable  money  in  driviqg  a; 
long  tunnel  into  cos^l,  mi  in  preparing  for  n^iniog,  ^jkud  has.  paid.  the. 
government  the  price  tor  the  land,  which  altogether  is  only  one-half 
the  acreage  allowed  to  one  entry^^an  under  the  cpal  Jand  )aw..  .. 

I  am  of  the  opiuion,.  und^  all.the  circumstances  of  the  case,  tbatby.i 
his  taking  one  entry  of  eighty  acres  in  one  body,  while  tl)e  original  fil- 
ing was  for  CMily  forty  acres,  may  properly  be  regarded  and  treated, 
as  a  change  of  claim  in  the  nature  of  an  amendment,  and  that,  in  view 
of  appellant's  manifest  good  faith,  his  entry  as  made  should  be  allowed 
to  stand.    It  is  so  ordered.         ;. 

The  decision  of  your  office  is  modified  accordingly. 


United  States  v.  Crow.  . 

Motion  for  review  of  departmental  decision  of  March  27, 1893, 16  L. 
D.,  331,  denied  by  Secretary  Smith,  September  21, 1893. 


BAIIillOAD   GRANT— INDEMNITT  WITHDRAW  Ai:--HOMBSTBAD  ENTRY. 

Southern  Paoifio  E.  K  Co.  v.  Waters. 

A  homestead  entry  of  land  included  within  an  existing  indemnity  withdrawal,  bnt 
for  which  the  right  of  selection  had  not  been  asserted  at  the  date  of  fiual  proof, 
or  prior  to  the  revocation  of  the  withdrawal,  is  not  defeated  by  a  mere  protest 
of  the  company  against  the  final  proof  filed  while  the  withdrawal  is  in  force. 

A  railroad  company  is  not  entitled  to  special  notice  of  intention  to  submit  final 
proof  nndcr  a  homestead  entry  of  an  nnselected  tract,  included  within  an  exist- 
ing indemnity  withdniwal. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
ber 21,  1893. 

I  have  considered  the  appeal  of  the  Sonlhern  Pacific  Railroad  Com- 
pany from  the  decision  of  your  ollice  of  October  5,  188S,  allowing  the 
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oommated  casli  entry,  of  GarroU  H.  Waters  for  lots  1^  2^  3, 4,  and  5,  aud 
8W.  J  SW.  i  Sec.  13  T./26  S.,  E.  15  iB.,  M.  D.  M.  San  Francisco,  Cali- 
fornia. 

The  material  facts  in  the  case  are  as  follows: 

The  laud  is  within  the'indemnity  limits  of  the  SouthemPaciflc Bail- 
road  Company,  a  withdrawal  of  which  was  made  for  the  benefit  of  said 
company  in  1867.  While  the  withdrawal  was  in  force — ^to  wit  June  10, . 
1886— Waters  piade  homestead  entry  of  the  tracts  in  controversy,  and 
on  June  22, 1887,  gave  notice  by  publication  of  his  intention  to  make 
final  proof  in  support  of  his  claim  before  the  county  clerk  of  San  Luis 
Obispo  county,  California  at  the  county  seat,  August  13, 1887,  giving 
special  notice  thereof  to  the  railroad  company. 

On  July  23,  the  Southern  l^acific  Bailroad  Company  filed  the  follow- 
ing protest: 

The  Soathem  Paoifie  Railroad  Company  hereby  protest  against  the  consideration 
of  the  final  proof  to  be  offered  by  Carroll  H.  Waters  bef(«e  the  oonnty  olerk  of  San 
Lnis  Obispo  county,  at  the  oonnty  seat,  on  Saturday  Angnst  13, 1887  in  support  of 
his  homestead  application  No.  7768,  for  lots  1,  2,  8^  4,  and  6,  and  SW.  i  of  8W.  i  of 
Sec.  18^  T.  25  S.,  R.  15  £.,  m:  D.  M. 

This  land  is  within,  tkt  indemnity  limits  of  the  withdrawal  made  foe  the  benefit 
of  the  Sontheij)  Pacific  Railroad  Company  on  May  21, 1867  which  withdrawal  is  still 
in  force.  Carroll  H.  Waters  could  not,  therefore,  acquire  any  right'  to  the  land  by 
Tirtue  of  settlement  subsequent  to  the  date  of  the  withdrawaL 

The  summons  in  this  case  served  on  me,  as  Land  Agent  of  the  S.  P.  R.  R.  Co^  and 
which  I  hare  attache^  hereto,  does  not  mention  the  date  of  •  Water's.settlemept,  and 
gives  no  ground  of  contest,  as  required  by  s^bdivisioii  6  of  Rule  3,  Rules  of  Prac- 
tice; nor  does  it  state  when  the  entry  was  made  as  required  by  subdivision  5  of  sai4 
Rule.  This  proceeding  being  irregular,  in  that  it  has  not  been  instituted  in  accord- 
ance with  the  rules  of  practice,  should  be  dismissed. 

OnAugast  13/1887,  Waters  in  accordance  with  published  notice^ 
made  final  proof  at  the  time  and  place  and  before  the  officer  desig- 
nated in  the  notice.  At  the  date  of  said  final  proof  no  selection  had 
been  made  by  the  company  of  these  tracts,  nor  had  it  filed  any  appli- 
cation to  select  them  or  designated  any  deficiency  in  its  granted  limits 
which  wonld  authorize  it  to  make  selection  of  said  lands.  The  local 
officers  declined  to  accept  said  proof  for  the  reason  that  the  laud  had 
been  withdrawn  for  the  benefit  of  said  company,  and  was  not  subject 
to  entry.  On  August  15, 1887,  two  days  aft^r  the  taking  of  said  proof, 
the  order  of  withdrawal  of  said  lands  was  revoked  by  the  Department, 
and  they  were  restored  to  settlement  and  entry  under  the  general  land 
laws,  except  such  as  were  covered  by  approved  selections,  or  to  which 
thQ  right  of  selection  had  attached  prior  to  such  revocation.  No  appeal 
was  taken  from  the  action  of  the  local  officers  rejecting  said  proof,  but 
your  office  by  letter  of  October  15, 1887,  directed  the  local  officers  to 
instruct  the  claimant  that  if  he  would  re-file  in  the  local  office  the  final 
proof  which  had  been  returned  to  him,  with  new  final  affidavit  show- 
ing continuous  residence  up  to  date,  be  would  be  permitted  to  make 
entry  of  the  tracts  if  the  proof  is  found  satisfactory.    In  accordance 
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with  tliese  instructions,  the  affidavit  was  filed,  the  entry  allowed,  and 
on  November  16, 1887,  final  certificate  and  receipt  issued  therefor, 
which  was  forwarded  to  your  office,  with  the  protest  of  the  company. 

By  decision  of  October  5, 1888,  you  dismissed  the  protest  of  the  rail- 
road company,  upon  the  ground  that  the  indemnity  withdrawal  having 
been  revoked,  and  no  selection  of  the  land  having  been  made  by  the 
company,  it  had  no  interest  in  the  matter,  and  Waters  was  advised 
that  action  would  be  taken  in  due  time,  looking  to  the  confirmation  of 
his  entry.  From  this  decision  the  company  appealed,  alleging  the  fol- 
lowing grounds  of  error: 

1.  That  the  land  having  been  withdrawn  at  the  dates  when  entry  and  proof  were 
made,  the  same  were  illegal  and  void. 

2.  As  the  summons  did  not  conform  to  the  Bules  of  Practice^  the  company  did  not 
have  due  notice. 

3.  If,  however,  the  notice  is  held  sufficient,  the  fact  that  the  company  filed  its  pro- 
test against  allowance  of  proof,  shows  it  was  not  in  default. 

4.  The  Acting  Commissioner  is  in  error  in  asserting  the  company  has  no  interest 
in  the  land,  because  your  records  show  that  on  July  25,  last  the  company  officiaUy 
advised  you  that  it  had  completed  its  road  past  this  land,  and  for  such  deficiency 
as  may  appear  within  the  granted  limits  the  company  will  be  entitled  to  indemnity. 

The  entry  of  Waters  could  have  been  defeated  or  avoided  at  the  in- 
stance of  the  company  at  any  time  during  the  existence  of  the  with- 
drawal by  asserting  its  claim  and  showing  a  right  of  selection  of  the 
tracts. 

In  the  case  of  Brady  v.  Southern  Pacific  Railroad  Company  (5  L.  D., 
658),  the  Department  held  that  the  right  of  a  railroad  company  to  make 
selections  in  indemnity  limits  is  nothing  more  or  less  than  a  preference 
right  of  selection  which  they  may  assert  against  every  one,  but  that  an 
entry  made  of  lands  in  said  limits  is  not  unlawful,  and  the  failure  of 
the  company  to  assert  its  claim  as  against  said  entry  is  equivalent  to  a 
declaration  that  it  does  not  intend  to  select  that  particular  tract. 

But  it  is  contended  by  the  company  that  having  filed  its  protest 
against  the  allowance  of  said  proof,  while  the  withdrawal  was  in  force^ 
and  when  it  could  have  defeated  or  avoided  the  entry  of  Waters  by 
asserting  its  right  of  selection,  that  the  subsequent  revocation  of  the 
withdrawal  did  not  operate  to  defeat  its  riglit  to  make  selection  of  the 
land  afterwards  for  such  deficiency  as  may  appear  within  the  granted 
limits  of  the  company,  and  lor  which  the  company  would  be  entitled  to 
indemnity.  It  cannot  be  questioned  that  if  the  withdrawal  had  con- 
tinued in  force,  the  mere  protej^t  against  the  allowance  of  the  entry 
would  have  been  sufficient  to  defeat  the  entry,  whether  a  selection  had 
or  had  not  been  made,  or  whether  the  company  had  or  had  not  filed  an 
application  to  make  selection  of  the  tract,  because  the  object  of  the 
reservation  waij  to  withhold  from  entry  all  lands  not  excepted  from 
Baid  withdrawal,  for  the  purpose  of  allowing  the  company  to  make 
selection  of  said  lands,  whenever  the  deficiencies  in  its  granted  limits 
might  afterwards  be  shown.    But  after  the  revocation  of  the  withdrawal. 
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all  lands  not  selected  by  the  company,  or  for  whieli  pro]>er  applications 
to  select  had  not  been  filed,  were  restored  to  settlement  and  entry,  and 
a  mere  protest  against  the  allowance  of  an  entry  made  while  the  land 
was  withdrawn,  without  selection  or  without  having  filed  a  proper 
application  to  select  it,  would  give  the  company  no  more  right  to  select 
such  tract  after  revocation,  by  reason  of  having  filed  the  protest,  while 
the  land  was  in  reservation,  than  it  would  have  to  select  any  other 
tract  within  said  limits  upon  which  entry  had  been  made  after  the 
revocation  of  the  withdrawal. 

The  alleged  irregularity  of  the  summons  served  upon  the  company 
is  immaterial,  as  it  would  have  been  charged  with  notice  by  publication^ 
if  no  8X>ecial  notice  had  been  served.  Southern  Pacific  E.  E.  Co.  v. 
Goodenough,  January  11,  1889;  Catlin  v,  Northern  Pacific  E.  E.  Co. 
(9  L.  D.,  423.) 

Your  decision  dismissing  the  protest  of  the  company  is  affirmed. 


TIMBER  CULTURE  BNTRV— APPLICATION— REPEAL. 

Edward  Marlow. 

The  repeal  of  the  timber  culture  law  prior  to  the  receipt  at  the  local  office  of  an 
application  to  enter  thereunder,  defeats  the  right  of  entry.  'I'he  dehiy  of  the 
application  in  the  mails,  by  reason  of  a  ''  storm  and  washout/'  does  not  relieve 
the  applicaut  from  the  eflect  of  the  repeal. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Septem- 
ber 21^  1893. 

I  have  considered  the  motion  for  review  filed  by  Edward  Marlow  of 
departmental  decision  of  October  17, 1892,  (unreported).  By  said  de- 
cision it  is  shown  that  Marlow's  application  to  make  timber-culture  en- 
try of  lots  3  and  4  and  the  B.  J  of  S  W.  J  of  Sec.  31,  T.  2  N.,  E.  1  B., 
Tacson,  Arizona,  land  district,  was  received  at  the  local  oflftce  March 
4,  1891,  and  rejected  because  the  timber-culture  law  had  been  re- 
pealed by  the  act  of  March  3,  1891,  (26  Stat.,  1095).  The  acjtion  of  the 
local  oflftce  was  afi&rmed  by  you  and  on  appeal  your  judgment  was 
affirmed  by  said  decision. 

The  applicant  now  asks  for  a  review  of  my  decision,  alleging  as  a 
ground  therefor  that  his  apx)lication  to  enter  said  land  '^  was  made  and 
initiated  about  eight  days  before  the  repeal  of  the  law,  and  the  api)liea- 
tion  should  have  been  received  in  Tucson  one  day  after  leaving  Phoe- 
nix, but  was  delayed  by  a  sudden  storm  and  washout,"  and  insists  that 
as  this  delay  was  caused  by  "  the  acts  of  the  elements,"  wholly  beyond 
his  control,  that  his  entry  should  be  allowed. 

A  claim  is  not ''  lawfully  initiated"  until  the  application  has  been 
filed  in  the  local  office  accompanied  by  the  requisite  fees.  (August  W. 
Hendrickaon,  13  L.  D.,  169).  Now  the  timber-culture  law  had  been 
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repealed  before  this  application  was  received  at  the  local  office  and  it 
matters  not  wtiat  may  have  been  the  cause  of  the  delay  the  inevitable 
fact  is  that  there  was  no  law  at  that  time,  aathorizing  the  entry. 
(Alice  Garter,  15  L.  D.,  539).  The  motion  is  therefore  dismissed^  and 
the  papers  herewith  returned. 


RAILROAD  GRANT-MINERAL  LAND-SURVEYOR  GEN£RAL»8  RETURN. 

WiNsooTT  V.  Northern  Pacific  E.  E.  Oo. 

The  presumption  as  to  the  mineral  or  agricoltural  oharacter  of  a  tracts  created  by 
the  return  of  the  surveyor  general,  does  not  preclude  the  assertion  of  any  rights 
or  the  proof  of  the  facts  in  the  case  as  they  really  exist. 

All  mineral  lauds  are  excepted  from  the  grant  to  this  company,  and,  until  Ihe  issu- 
ance of  patent,  the  Departraeut  is  vested  with  the  jurisdiction  to  determine 
whether  any  portion  of  the  land  included  within  the  limits  of  the  grant  is  min- 
eral in  character,  and  the  exercise  of  such  authority  is  an  imperative  duty  of  the 
Department. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
ber 21^  1893. 

The  case  of  the  Northern  Pacific  Eailroad  Company  v,  John  Wins- 
cott,  involving  a  portion  of  the  SW.  J  of  Sec.  31,  T.  10  K,  E,  3  W., 
Helena,  Montana,  is  brought  before  me  on  the  appeal  of  the  company 
from  your  decision  of  March  12, 1892. 

It  appears  that  said  section  was  surveyed  in  1868  and  returned  as 
mineral  land.  It  is  within  the  primary  limits  of  the  grant  made  to  the 
Northern  Pacific  Eailroad  Company  by  the  act  of  March  2, 1864  (13 
Stat.,  365),  as  shown  by  its  map  of  definite  location,  which  was  filed 
July  6,  1882,  and  it  was  listed  by  the  company,  as  of  its  granted  lands, 
in  1886,  but  said  list  has  not  been  approved,  and,  consequently,  no  pat- 
ent has  been  issued  therefor. 

On  January  1,  188:s,  John  Winscott  and  D.  B.  Henry  located  the 
Euby  Lode  claim,  18.94  acres  in  extent,  in  the  SW.  J  of  the  SW.  J  of 
said  section,  and,  on  October  30, 1890,  Winscott  made  application  for 
patent  for  the  some  under  the  mineral  laws.  This  was  refused  because 
the  land  had  been  listed  by  the  comi)any.  Ou  proper  showing  by  the 
applicant,  a  hearing  was  ordered  by  your  office  to  determine  the  char- 
acter of  the  land.  The  hearing  was  duly  had;  both  parties  submitted 
testimony,  and,  on  consideration  of  the  same,  the  register  and  receiver 
recommended  that  the  railroad  list  be  canceled  to  the  extent  of  its  con- 
flict with  the  Euby  Lode  claim  and  that  the  latter  be  allowed.  On 
appeal,  this  action  of  the  register  and  receiver  was  affirmed  by  your 
office. 

It  is  insisted,  in  substance,  on  behalf  of  the  railroad  company,  that 
undue  weight  has  been  given  to  the  presumption  arising  from  the  sur- 
veyor's return  of  the  mineral  character  of  the  section  in  which  said 
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tract  is  located;  that  said  return  is,  in  eflFect,  fully  rebutted  by  the  fact 
that  thereafter  for  fourteen  years,  up  to  the  time  of  the  definite  loca- 
tion of  the  railroad,  and  for  upwards  of  twenty  years,  up  to  the  time 
of  hearing,  though  often  i>ro8pected,  minerals  had  not  been  found 
therein  in  paying  quantities;  therefore,  there  was  error  in  holding  that 
the  burden  of  proof  was  upon  the  company  to  show  the  non-mineral 
character  of  the  land,  and  that  without  thus  placing  the  burden  of 
proof  uiK)n  the  company,  the  evidence  fails  to  show  that  the  land  is 
sntliciently  valuable  for  the  minerals  it  contains  to  bring  it  within  the 
exception  to  the  railroad  grant. 

Without  entirely  concurring  in  these  views  as  to  the  force  of  the 
presumption  arising  from  the  surveyor's  return,  there  is  much  force  in 
them. 

The  act  of  May  18, 1796  (1  Stat.,  464),  now  embodied  in  section  2:J95 
of  the  Revised  Statutes,  prescribed  many  of  the  rules  which  are  yet 
followed  in  surveying  the  public  lands.  It  directed  that  the  lands  be 
laid  off  into  townships  six  miles  square,  by  running  lines  north  and 
south,  to  be  crossed  by  others  running  at  right  angles  to  thein.  The 
corners  of  each  township  were  to  be  marked  and  also  each  distance  of 
a  mile  between  the  comers.  The  townships  were  to  be  divided  into 
section^  of  six  hundred  and  forty  acres  each,  by  running  through  the 
townships,  each  way,  parallel  lines  *'  at  the  end  of  every  two  miles ;  and 
by  making  a  corner  on  each  of  said  lines  at  the  end  of  every  mile. " 
Thus,  the  outlines  only  of  every  other  section  were  run,  the  corner  of 
the  intermediate  section  only  being  then  fixed,  and  the  outline  thereof 
being  protracted  on  the  plat  when  made. 

Subsequently,  Congress  directed  that  the  lands  be  sold  by  half  and 
quarter  sections,  and  the  surveyor- general  was  directed  to  thus  divide 
the  se<;tion8  by  north  and  south,  and  east  and  west  lines  protracted 
upon  the  i>lat8,  it  not  being  intended  that  he  should  *^run  the  subdi- 
visional  lines."    2d  Public  Land  Laws,  820;  ibid.,  854. 

Subvsequontly,  the  Commissioner  of  the  General  Land  Office  issued  a 
"Manual  of  Surveying  Instructions,"  for  the  guidance  of  surveyors  and 
their  deputies.  By  this  manual,  it  was  directed  that  the  outlines  of 
each  section  be  actually  surveyed,  and  the  quarter  section  corners 
established  on  the  line  as  run.  This  manual  has  been  le^^alized  by  act 
of  Congress,  and  is  "  deemed  to  be  part  ofevery  contract  for  surveying 
the  public  lands"  (R.  S.  Sec.  2399).  As  the  public  lands  are  only  sur- 
veyed by  contract,  they  must  liecc^ssarily  be  surveyed  according  to  the 
manual,  and  thus,  indirectly,  the  law  requires  that  the  outlines  of  each 
section  should  be  actually  surveyed. 

It  results  therefore  that  only  the  section  lines,  or,  rather,  the  outlines 
of  the  sections,  are  run,  the  minor  subdivisions  not  being  surveyed  in 
the  field.  The  surveyor-general,  in  nuiking  his  plats,  merely  protracts 
these  imaginary  subdivisional  lines,  in  red  ink,  upon  the  plats,  connect- 
ing the  opposite  corners  both  ways,  thus  making  the  quarter  sections; 
these,  in  turn,  are  again  subdivided,  in  like  manner,  into  quarter  quar- 
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ters,  OP  forty  acre  tracts,    (Public  Domain,  184.)    So  that  there  is  no 
law,  nor  instructions,  requiring  the  surveyor,  in  his  line  of  duty,  to  go 
anywhere  than  along  the  borders  or  outlines  of  the  section  he  is  sur- 
veying. 
By  the  same  act  of  1796,  E.  S.  2395,  Sec.  7,  it  is  provided  that: 

Every  surveyor  shaU  note  in  his  field  book  the  true  situation  of  aU  mines,  salt 
licks,  salt  springs  and  mill  seats,  which  come  to  his  knowledge,  aU  water  conrses 
over  which  the  line  he  runs  may  pass,  and  also  the  quality  of  the  lands. 

It  is  under  this  last  provision  that  the  report  of  the  surveyor  is  made, 
which  creates  the  presumi)tion  referred  to. 

The  surveyor,  as  a  public  officer,  must  follow  the  law,  and  that  does 
not  require  him  or  afford  him  an  opportunity  to  pass  over  the  interior 
or  body  of  the  section  he  is  surveying.  He  is  directed  to  report  the 
situation  of  "  all  mines  "  that  "  come  to  his  knowledge,'*  and  all  water 
courses  over  which  "  the  line  he  runs  may  pass.**  He  is  not  directed  to 
search  for  mines  or  water  courses,  but  to  report  such  as  come  to  his 
knowledge  whilst  passing  along  the  outlines  of  the  section  he  is  sur- 
veying. This  is  all  he  is  required  to  do  in  the  discharge  of  his  duty. 
The  law  nowhere  says  that  the  report  thus  made  is  to  be  conclusive  of 
even  matters  of  fact  reported,  and  certainly  it  would  be  contrary  to  all 
rules  of  sound  reason  to  hold  that  such  a  report  is  to  be  conclusive  or 
even  presumptive  negatively — that  is,  of  matters  not  reported.  The 
most  that  can  be  said  in  favor  of  such  report  is,  that  it  raises  a  pre- 
sumption as  to  the  belief  or  opinion  of  the  surveyor  as  to  the  matters  of 
fact  afl&rmatively  stated  by  him.  These  instructions  to  the  surveyor 
relate  only  to  his  report  of  "  mines."  He  may  or  may  not  report  that 
thelands  indicate  that  valuable  minerals  are  hid  beneath  their  surface. 
Such  indications  are  not  "  mines."  A  report  to  that  effect,  not  being 
required  by  the  law,  is  optional  with  him.  Being  something  beyond 
his  required  duty,  no  conclusion  of  law  arises  from  it;  it  is  merely  a 
statement  of  the  officer,  more  or  less  valuable  according  to  his  opportu- 
nities of  observation,  and  ought  not  preclude  the  assertion  of  any  right 
or  the  proof  of  the  facts  of  the  case  as  they  really  exist. 

It  has  been  seen  how  limited  are  these  opportunities  of  observation ; 
the  officer  merely  passing  over  the  confines  of  the  section,  with  his 
attention  more  directly  absorbed  by  the  duties  of  his  scientific  profes- 
sion, and  the  necessity  for  absolute  accuracy  in  his  courses  and  dis- 
tances. Even  were  he  a  geologist  or  mineralist,  his  opportunities  of 
observation  along  the  course  of  his  lines  would  be  the  scantiest;  and 
beyond  those  lines,  or  on  either  side  of  them,  his  duties  do  not  carry, 
but  prohibit,  him  from  going.  So  that,  practically,  the  interior  of  the 
section  or  that  portion  thereof  not  immediately  along  the  line  being 
run,  is  beyond  the  observation  or  knowledge  of  the  surveyor,  and  his 
opinion  in  relation  to  the  same  can  not  be  of  much  value. 

So  that  the  report  of  the  surveyor  must  necessarily  constitute  but  a 
small  element  of  consideration,  when  the  question  is  as  to  the  true 
character  of  the  land* 
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And  this  has  been  the  ruling  of  the  Department  and  the  courts  for 
a  long  time.  See  Cole  r.  Markley  (2  L.  D.,  847),  where  the  subject  is 
ably  and  exhaustively  discussed  and  numerous  authorities  cited  to  sus- 
tain the  views  herein  stated. 

In  the  case  cited,  it  was  a  question  as  to  the  eifect  of  report  of  the 
surveyor  that  certain  lands  were  salines.  After  reviewing  all  the 
decisions,  and  discussing  the  subject  at  great  length,  Secretary  Teller 
said,  on  page  851 : 

These  cases  socm  to  be  decisive  of  the  issue  raised  in  the  case  at  bar,  and  to 
eet^iblish  the  rule  that  a  notation  of  '^ saline''  on  the  plats,  or  its  omission,  is  im- 
material, and  that  no  land  but  that  in  fact  saline  is  reserved  from  agricultural 

entry The  character  of  the  lands  is  a  question  to  be  determined  by  due 

proof:),  and  the  qualified  party  who  first  settles  upon  them,  or  applies  to  enter  tliem, 
and  otherwise  conforms  to  the  law,  has  priority  of  right  when  their  non-saline  char^ 
acter  is  determined. 

To  the  same  effect  is  the  case  of  Robinson  v,  Forrest,  29  Cal.  Ilep.^ 
321;  Merrill  v,  Dixon,  16  Kev.,  401,  405,  et  seq.;  Morton  v.  Nebraska^ 
21  Wall.,  ceo,  674. 

The  surveyor's  report  in  this  case  therefore  has  but  little  weight 
with  me  in  its  determination.  But  a])art  fiom  that  report,  the  evidence 
clearly  discloses  the  existence  of  a  promising  mineral  lode.  The  claim 
of  the  company  that  it  was  not  known  to  be  mineral  land  at  the  date 
the  grant  took  effect  is  not  recognized  by  the  decisions  of  this  Depart- 
ment. 

All  mineral  lands  were  excepted  from  the  grant,  and  this  Depart- 
ment is  the  only  tribunal  clothed  with  authority  to  determine  what 
lands  are  mineral,  and  when,  as  in  this  case,  information  is  conveyed 
to  me  satisfactorily  showing  that  any  portion  of  the  land  included 
within  the  limits  of  the  grant  is  mineral  in  character,  it  is  my  duty  to 
so  declare,  and  to  authorize  its  entry  under  the  mineral  laws. 

This  jurisdiction  is  clearly  vested  in  this  Dei)artment,  and  until 
patent  is  issued  (when  patent  is  necessary  to  convey  title)  it  is  the 
imperative  duty  of  this  Department  to  exercise  it.  Valentine  v.  Cen- 
tral Pacific  R.  K.,  11  L.  D.,  238. 

Your  judgment  is  affirmed. 


pre-emption  entry— confirmation, 

Blackrurn  v.  Bishop  et  al. 

An  entry  that  ia  frandnleiit  in  its  inception,  and  is  traiinlerred  prior  to  March  1, 
1888,  is  not  confirmed  by  section  7,  act  of  Maich  3,  1891,  where  at  the  date  of 
(said  transfer  the  entry  is  under  attack  as  shown  by  the  records  of  the  local 
office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem* 

her  21^  1893. 

I  have  considered  the  motion  made  by  S.  W.  Burnham,  transferee, 
for  a  review  of  dex)artmeutal  decision  dated  May  1, 1891  (unreported). 
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In  the  case  of  Thomas  Blackburn  v,  James  Bishop,  involving  the  SE.  J 
of  section  2,  T.  13,  E.  39  W.,  North  Platte,  Nebraska.  The  record 
shows  that  Bishop  made  pre-emption  cash  entry  No,  1292  of  said  tract 
on  October  18, 1884,  and  certificate  issued  thereon.  On  November  27, 
1885,  Blackburn  filed  his  affidavit  of  contest  against  said  entry,  alleg- 
ing that  the  same  was  frandulent  and  illegal  for  non-comi)]iance  with 
the  requirements  of  law  as  to  settlement,  improvement  and  residence, 
and  also  because  Bishop  was  the  owner  of  three  hundred  and  twenty 
acres  of  land  in  said  St4ite,  and,  therefore,  was  prohibited  by  law  from 
making  said  cash  entry  (Section  2260,  Eevised  Statutes  U.  S.).  The 
decision  sought  to  be  reviewed  sustained  the  contest  and  canceled  the 
entry.  Thereupon  Blackburn,  on  May  22, 1891,  exercised  his  prefer- 
ence right  and  entered  the  land  under  the  homestead  law. 

On  July  3, 1891,  Burnham  filed  in  the  local  office  amotion  for  review, 
asking  that  said  departmental  decision  be  reconsidered,  and  the  entry 
reinstated  and  approved  for  patent  under  section  7  of  the  act  of  Con- 
gress approved  March  3, 1891  (26  Stat.,  1095),  for  the  following  reasons: 

(Ist)  Because  at  the  time  said  entry  was  made  there  was  no  adverse  claim  to  said 
tract. 

(2nd)  Becanse  said  tract  was  purchased  on  the  5th  day  of  December,  1885,  for  a 
valuable  consideration  by  the  transferee  in  good  faith,  and  without  notice  of  any 
defects  in  claimant's  title  thereto. 

(3rd)  Becanse  transferee  received  no  notice  of  said  contest. 

With  the  motion  was  filed  the  duly  certified  copy  of  a  deed  from 
Bishop  and  wife,  purporting  to  convey  the  tract  to  Burnham,  in  con- 
sideration of  the  sum  of  six  hundred  dollars,  dated  December  5,  1885j 
also  the  affidavit  of  Burnham,  in  which  he  swears  that  on  said  5th  day 
of  December,  1885,  he  bought  the  tract  from  Bishop  for  a  valuable  con- 
sideration; that  he  is  the  identical  James  F.  Bishop  who  made  said  ciisli 
entry  No.  1292;  that  at  the  date  of  said  purchase,  Bishop  had  in  his 
possession  the  ''  Receiver's  final  certificate  for  said  cash  entry,''  and 
that  relying  upon  said  certificate  he  [Burnham]  purchased  the  tract 
*'  in  good  faith  without  notice  of  any  defects  in  said  Bishop's  title  to  said 
tract  of  land;  that  on  tlie  9th  day  of  December,  1885,  he  filed  said  deed 
for  record  in  the  county  clerk's  office  for  Keith  county,  in  said  State, 
and  the  copy  thereof  presented  with  the  motion  is  a  true  copy  of  the 
deed.  It  is  insisted  by  Blackburn  that  the  motion  comes  too  late,  be- 
cause his  contest  has  proceeded  regularly  from  the  date  of  its  initiation 
nearly  six  years  ago,  up  to  the  i)resent  time,  and  has  resulted  in  a  final 
judgment  ui)on  whidi  Bishop's  entry  has  been  canceled,  which  judg- 
ment is  binding  upon  the  transferees,  and  Blackburn  has  been  allowed 
to  make  entry  of  the  land  under  the  homestead  law. 

This  entry  (?annot  be  confirmed  under  said  seventh  section  for  the 
reason  that  Burnham  cannot  claim  to  be  a  purchaser  in  good  faith 
because  at  the  date  of  his  purchase  an  affidavit  of  contest  had  been 
filed  in  the  local  office,  alleging  the  illegality  of  said  entry,  of  which  he 
was  bound  to  take  notice. 
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It  seems  to  me  that  this  case  falls  clearly  within  the  rule  annonnced 
in  Roberts  v.  Tobias  et  aU  (13  L.  D.,  556),  wherein  it  is  decided  that  an 
entry  which  is  fraudulent  in  its  inception,  and  is  transferred  and  mort- 
gaged by  the  transferee  prior  to  March  1, 1888,  is  not  confirmed  by  said 
section  where  at  the  date  of  said  mortgage  the  entry  is  under  attack 
as  shown  by  the  records  of  the  local  office.  In  the  case  at  bar  contest 
had  been  initiated  at  the  date  of  the  transfer,  and  as  a  result  thereof, 
the  entry  was  canceled,  because  it  was  held  to  be  fraudulent  in  its  incep- 
tion. The  transferee  is  bound  to  know  the  status  of  the  laud  in  the  local 
office  at  the  date  of  purchase. 

The  motion  is  therefore  denied. 


TIlklBEB  CULTUIIE  ENTRT— APPLTCATION". 

Frederick  Tielebein. 

A  timber  onltore  contestant  who  files  with  his  affidavit  of  contest  an  application  to 
enter  under  the  timber  culture  law  initiates  thereby  an  inceptive  right  that  is 
protected  by  the  proviso  to  the  act  repealing  said  law. 

Corroborated  affidavits  showing  that  such  an  application  was  in  fact  filed  may  be 
accepted  as  conclusive,  where  the  records  in  the  local  office  do  not  disclose  the 
fact  of  snch  filing,  nor  tend  to  contradict  the  showing  made  by  the  applicant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Septem- 
ber 21,  1893. 

I  have  considered  the  case  of  Frederick  Tielebein,  on  appeal  from 
the  decision  of  your  Office,  of  April  8,1892,  holding  for  cancellation  his 
timber  culture  entry  for  the  NE.  J  of  Sec.  11,  T.  101  N.,  E.  64  W., 
Mitchell,  South  Dakota,  land  district. 

It  seems  that  Tielebein,  on  May  1,  1889,  initiated  a  contest  against  a 
timber  culture  entry  covering  this  land,  which  was  carried  to  a  suc- 
cessful terniination.  On  December  28,  1891,  he  was  allowed  to  make 
timber  culture  entry  for  said  tract  upon  his  application,  bearing  date 
of  that  day. 

It  was  said  in  the  decision  appealed  from  that  the  records  of  your 
office  fail  to  disclose  that  Tielebein  filed  an  application  to  make  entry 
prior  to  the  act  of  March  3,  1891  (20  Stat.,  1095),  by  which  the  timber- 
culture  law  Avas  repealed,  and  the  local  officers  were  directed,  unless 
their  records  showed  the  filing  of  such  an  application,  to  notify  him 
that  his  entry  was  held  for  cancelJation.  With  the  appeal  from  that 
decision,  Tielebein  has  filed  his  afiidavit,  stating  positively  he  made 
out  his  application,  and  all  papers  iieceftsary  to  make  timber-culture 
entry,  and  filed  them  with  his  affidavit  of  contest  against  the  former 
entry  on  May  1,1889.  This  statement  is  corroborated  by  II. C.Holmes, 
who,  it  is  said,  was  acting  as  Tielebein's  attorney  in  said  matter. 

These  affidavits  make  b,  prima  facie  showing  that  an  application  to 
make  timber-cultui*e  entry  for  this  land  was  filed  at  the  time  the  con- 
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test  affidavit  was  filed,  and  that  it  has  not  been  withdrawn  or  any  rights 
initiated  thereby  relinquished  by  the  applicant,  and,  if  ancontradicted, 
may  properly  be  treated  as  conclusively  showing  the  fact. 

Since  the  overruling  of  the  case  of  Bundy  v,  Liviugston,  1  L.  D.,  52, 
in  the  circular  of  June  27,  1887  (6  L.  D.,  280),  a  contestant  ot  a  timber- 
culture  entry  has  not  been  required  to  file  with  his  contest  an  applica- 
tion to  enter,  but  in  case  he  has  so  filed,  he  would  by  such  filing  initiate 
an  inceptive  right  in  case  of  his  success  under  his  contest  affidavit, 
which  would  be  protecte^l  by  the  proviso  to  the  repealing  act  which  pro- 
vides: "That  this  repeal  shall  not  affect  any  valid  rights  heretofore 
accrued,  or  accruing  uuder  said  laws,  but  all  bona  fide  claims  lawfully 
initiated  before  the  passage  of  this  act  may  be  perfected,  upon  due 
compliance  with  law,'^  etc.. 

In  view  of  the  foregoing,  your  decision  is  modified  as  follows:  You 
will  direct  the  local  officers  that  the  ax)pli  cation,  upon  which  this  entry 
was  allowed,  will  be  considered  as  a  substitute  for  the  one  previously 
filed,  and  the  entry  thus  made  will  be  allowed  to  remain  intact,  subject 
to  defects  other  than  that  presented  in  the  decision  here  appealed  from, 
and  to  compliance  with  the  requirements  of  law,  unless  the  records  of 
the  proper  local  office  disclose  something  contradicting  or  tending  to 
contradict  the  statements  made  in  the  affidavits  referred  to,  to  the 
effect  that  an  application  to  enter  was  filed  simultaneously  with  the 
contest. 


MINING  CLAIM-PLACER  PATENT. 

South  Star  Lode. 

The  issnanoe  of  a  placer  pa  ten  t,  on  a  record  which  shows  that  thrre  is  no  Icnown 
lode  or  vein  within  the  placer  claim,  precludes  the  subsequent  alluwauce  of  a 
lode  entry  within  said  limits,  while  said  patent  is  outstanding. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Septem- 
ber 21,  1893. 

The  record  shows  that  Noah  J.  McConnell  et  al.  made  mineral  entry 
of  the  South  Star  lode  claim,  lot  No.  363,  Helena,  Montana,  land  district, 
on  September  1, 1887.  Upon  examination  of  the  matter  in  the  course 
of  the  business  of  your  office,  you  decided,  November  28, 1890,  that: 

This  entry  conflicts  throughout  its  entire  extent,  with  two  entries,  one  of  which, 
the  Noyes  Placer,  Helena,  Montana,  mineral  entry  No.  511,  wa6  patented  July  28, 
1880,  and  the  patent  includes  the  ground  in  conflict. 

The  other  conflict  is  with  Helena,  Montana,  mineral  entry  No.  729,  also  the  Noyes 
Placer,  application  for  patent  for  which,  (including  the  ground  in  conflict  herewith) 
was  filed  September  12,  1881,  more  than  five  (5)  years  prior  to  this  application. 

This  case  clearly  conies  within  the  purview  of  the  decision  of  the  Department  in 
case  of  the  *'  Pike's  Peak"  Lode  claim,  (10  L.  D.,  200). 

Under,  and  by  virtue  of  the  authority  of  said  decision,  said  mineral  entry  No.  1572 
is  hereby  held  fur  cancellation. 
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From  this  judgment  the  applicants  appealed,  but  subsequently,  at 
the  request  of  the  applicants,  the  case  was  suspended,  awaiting  a  deci- 
sion from  the  local  court  upon  an  action  brought,  as  stated  by  counsel, 

for  the  purpose  of  obtaining  a  judicial  determination  in  favor  of  the  lode  claimants, 
to  the  effect  that  the  lode  claims  were  prior  in  right  to  the  placer,  and  were,  by 
force  of  the  statute,  excepted  out  of  the  placer  application  and  patent,  as  in  Mantle 
r.  Noyes;  and,  in  case  of  success,  to  enable  the  lode  claimants  to  apply  to  the 
Department  for  an  order  that  patents  may  issue  for  the  lode  claims. 

Subsequently,  on  July  6, 1892,  JohnKoyes  and  David  N.  Upton,  rep- 
resenting themselves  as  owners  of  "  placer  lot  13,"  mineral  entry  No. 
729,  filed  a  formal  abandonment  of  so  much  of  said  entry  No.  729,  as 
conflicts  with  the  South  Star  lode. 

On  May  23, 1893,  counsel  for  applicants  filed  a  certified  copy  of  a 
judgment  rendered  in  the  district  court  of  the  second  judicial  district 
of  Montana,  April  13, 1893,  and  certified  to  the  following  day,  in  a  suit 
wherein  Noah  J.  McOonnell,  et  ah  were  plaintiffs,  and  John  Noyes,  et  al. 
were  defendants.  By  this  judgment  it  was  decided  that  the  plaintiffs 
were  entitled  to  the  possession  of  the  premises  at  the  time  of  the  com- 
mencement of  the  action,  and  that  the  defendants  had  no  estate  or 
interest  therein.  The  premises  are  described  by  metes  and  bounds, 
and  are  thus  shown  to  be  the  South  Star  lode  as  described  by  the  official 
SQvvev. 

I  am  disposed  to  think  that  your  objection  on  account  of  conflict 
with  mineral  entry  No.  729  has  been  overcome  by  the  abandonment  of 
the  territory  in  conflict  by  the  owners  thereof,  and  that  the  entry  may 
be  passexl  to  patent  so  far  as  the  conflict  with  entry  No.  729  is  con- 
cerned. 

But  if,  as  you  state,  and  there  is  nothing  to  show  to  the  contrary  in 
the  record  before  me,  "  mineral  entry  No.  511  was  i)atented  July  28, 
1880,  and  that  the  patent  includes  the  ground  in  conflict,"  then  the 
Department  is  without  jurisdiction  over  the  land,  because  the  govern- 
ment has  parted  with  its  title. 

There  is  nothing  before  me  that  overcomes  the  objection  you  made 
when  you  first  considered  this  matter,  or  that  brings  it  within  the 
terms  of  section  2333,  Eevised  Statutes,  as  defined  in  the  cases  of 
Reynolds  v.  Iron  Silver  Mining  Oo.  (124  U.  S.,  374),  and  Noyes  v.  Man- 
tle (127  U.  S.,  348).  In  construing  this  section  the  supreme  court  has 
decided  that  where  a  vein  or  lode 

is  known  to  exist  at  the  time  within  the  boundaries  of  the  placer  claim,  the  appli- 
cation for  a  patent  therefor^  which  does  not  also  include  an  application  for  a  vein  or 
lode,  will  be  construed  as  a  conclusive  declaration  that  the  claimant  of  the  placer 
claim  has  no  right  of  possession  to  the  vein  or  lode. 

The  judgment  presented  here  does  not  show  that  the  lode  was  "  known 
to  exist  at  the  time"  the  ground  was  patented  as  a  placer.  Neither  does 
the  judgment  show  that  the  action  was  against  tiie  placer  claimants,  or 
that  it  involved  any  issue  that  would  affect  tiie  prior  patent.  It  declares 
that  the  ''i>laintiffs  are  the  ovvners,  and  entitled  to  the  possession,  and 
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were  sach  owners  in  possession,  and  entitled  to  the  possession  at  the 
time  of  the  commencement  of  this  action."  That  being  true,  does  not 
bring  the  case  within  the  rale  annoanced  in  the  cases  cited,  especially 
in  view  of  the  fact  that  it  does  not  give  the  date  '*  of  the  commencement 
of  this  action." 

I  am  of  the  opinion  that  your  judgment  should  be  affirmed,  except 
as  to  the  territory  formally  abandoned,  and  it  is  so  ordered. 


MINING  CLAIM— PUBLICATION  OP  NOTICE— POSTING. 

Feederiok  a.  Williams  (on  review). 

Notice  of  applioatioa  for  mineral  patent  mast  be  posted,  daring  the  period  of  pub- 
lication, in  the  local  office  having  jarisdiction  over  the  land;  and  in  the  absence 
of  such  posting,  a  repablication  mast  be  made  in  dne  accordance  with  statutory 
reqairements. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office,  Septem- 
ber 21, 1893. 

On  the  14th  of  December,  1891,  you  rendered  a  decision  on  the  appli- 
cation of  Frederick  A.  Williams  for  patents  on  mineral  entries  num- 
bered 20-21-22  and  23,  (Ute  Series)  for  the  "  Xew  Fisherman,"  "  New 
Eiver  Bend,"  "New  Washington  City"  and  "New  Boston,"  placer 
claims,  Montrose  land  district,  Colorado. 

After  reciting  at  length  the  facts  in  connection  with  the  various  loca- 
tions of  claims  on  the  land  in  que:5tion,  and  the  applications  for  patents 
by  Williams,  yon  found  that  he  filed  four  separate  applications,  but 
that  the  four  locations  were  embraced  in  one  survey.  You  held  that  a 
survey  of  each  claim  must  be  made,  etc.  It  also  appears  that  prior  to 
September  1,  1888,  the  land  in  question  was  under  the  jurisdiction  of 
the  officers  of  the  Gunnison  land  district,  but  that  on  September  1, 
under  the  operation  of  law,  it  was  placed  under  the  jurisdiction  of  the 
land  office  at  Montrose,  and  the  officers  at  Gunnison  ceased  to  have 
any  control  over  the  same.    In  your  decision  you  say: 

The  record  shows  that  the  notices  of  applications  for  patents  in  these  cases  were 
puhliblied  from  September  6,  1888,  to  and  inchiding  November  8,  1888,  that  the  land 
office  at  Montrose  was  opencci  for  the  transaction  of  bnsiness  September  1,  1888,  and 
that  these  claims  are  within  that  district. 

Notices  of  said  apidications  for  patcnt-s  and  the  phit  of  the  claims  remained  posted 
in  the  land  o'ffice  at  Gunnison,  Colorado,  during  the  period  of  publication,  but  no 
notices  of  said  applications,  nor  the  plat  of  the  claims  were  posted  in  the  land  office 
at  Montrose. 

This  omission  makes  it  necessary  for  the  claimant  of  the  New  Fisherman,  New 
River  Bend,  New  Washington  City,  and  New  Boston  claims  to  give  now  notice  of  his 
application  for  patent  in  each  case,  by  due  publication  in  the  newspaper,  posting  on 
the  claims,  and  in  the  land  office  at  Montrose,  for  the  reason  that  during  the  pend- 
ency of  these  applications  notices  thereof  should  have  been  posted  in  the  land  office 
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of  ihe  district  within  which  the  claims  were  situated,  as  all  persons  who  may  have 
had  claims  affected  thereby,  had  a  right  to  rely  upon  the  files  and  records  of  that 
office  for  data  upon  which  to  institute  adverse  proceedings,  if  necessary  to  protect 
their  rights. 

On  December  5, 1892,  this  Department  considered  the  case  (15  L.  D., 
532),  and  held  that  the  one  consolidated  survey  was  sufficient  to  sup- 
port the  four  separate  applications  for  a  patent,  and  that  no  further  sur- 
vey of  each  claim  was  required;  it  was  further  said: 

There  is  no  adverse  claim the  question  is  therefore  between  the  gov- 
ernment and  Williams.  No  rights  of  the  public  will  be  injured  by  allowing  him  to 
file  one  application,  embracing  the  several  claims,  and  make  one  entry  thereof  of 
HMnopro  tunc.  This  will  prevent  adverse  claims,  which  Williams  has  once  settle<l, 
ftom  being  again  presented,  and  obviate  the  necessity  of  further  notice  and  publica- 
tion. The  case  may  then  be  sent  to  the  board  of  equitable  adjudication  for  confir- 
mation. 

After  this  decision  was  sent  to  your  office,  but  before  it  was  promul- 
^ted,  you  were  instructed  to  hold  the  same  in  abeyance,  and  the  par- 
ties interested  have  not  been  officially  notified  of  its  purport.  The 
reason  for  this  is  the  fact  that  Mr.  Henry  W.  Blair  has  filed  in  this 
Department  an  affidavit,  stating  that  he  is  a  stockholder  and  director 
in  the  San  Miguel  Consolidated  Placer  Mining  Company,  that  said  com- 
pany is,  and  has  been  for  more  than  ten  years  past,  the  owner  of  the 
placer  mining  claims  and  premises,  embra<*jng  the  identical  ground 
included  in  the  applications  of  Williams,  that  said  applications  were 
fraudulently  and  illegally  made,  etc.  It  is  also  a  fact  that  through  a  mis- 
understanding or  inadvertence,  Mr.  Blair  was  not  heard  in  argument, 
as  he  had  a  right  to  expect  he  would  be,  when  the  case  was  considered 
by  the  Department.  He  asserts  an  adverse  claim,  also  fraud,  conspi- 
racy, and  illegality  on  the  part  of  Williams  in  making  his  locations  and 
applications,  etc. 

The  question  of  the  merits  of  these  claims  is  not  one  for  discussion 
by  this  Department  at  this  time.  The  first  important  question  to  be 
determined  is,  has  the  compliance  with  the  terms  of  the  law,  by  Wil- 
liams, been  such  as  entitles  him  to  a  patent.    You  found  it  had  not. 

On  September  1,  1888,  the  land  in  question  passed  under  the  juris- 
diction of  the  land  officers  at  Montrose,  in  which  district  it  was  located. 
Notice  to  this  eflect  had  been  published  to  the  world — the  public  knew 
it;  it  is  but  reasonable  to  assume  that  Williams,  who  is  evidently  a 
sharp,  keen,  intelligent  man,  knew  it,  and  above  all,  the  local  officers 
at  Gunnison  knew  that  they  were  to  cease  to  have  jurisdiction  over  the 
land  on  that  day;  yet,  on  August  30,  two  days  belbre  the  land  was  to 
pass  under  the  jurisdiction  of  the  Montrose  oflice,  Williams  filed  his 
applications  for  patents  at  the  Gunnison  office,  and  tjie  register  issued 
notice  of  publication,  knowing  well  that  during  the  entire  period  of 
publication,  the  land  would  not  be  under  his  jurisdiction,  which  was 
the  fact,  as  the  first  publication  of  said  notice  was  on  September  6. 
He  also  posted  a  notice  in  his  office.    No  notice  was  posted  in  the  Mon- 
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troee  office  at  any  time,  the  office  which  had  jurisdiction  over  the  land 
during  the  entire  period  of  publication,  and  during  the  entire  period 
that  the  plat  and  notice  were  posted  on  the  claim,  as  the  evidence 
shows  that  said  plat  and  notice  were  posted  on  September  6.  It  appears 
that  adverse  claims  were  filed  in  the  Montrose  land  office,  during  the 
j)eriod  of  publication,  thus  showing  that  the  jurisdiction  of  that  office 
over  the  land  was  properly  recognized  by  the  public. 

Section  2325,  Revised  Statutes,  not  only  requires  that  the  register 
of  the  proper  office  *' shall  publish  a  notice  that  such  application  has 
been  made,  for  a  period  of  sixty  days;"  but  it  also  requires  that  "he 
shall  also  post  such  notice  in  his  office  for  the  same  pei  iod."  The  "same 
period"  means  the  sixty  days  of  publication.  Great  Western  Lode 
Claim  (5  L.  D.,  510). 

In  this  case,  the  period  was  from  September  6,  to  November  8,  and 
the  only  office  where  it  could  legally  be  posted,  was  the  proper  land 
office  having  jurisdiction  over  the  land  for  the  entire  period  of  publica- 
tion, in  this  case,  Montrose.  It  did  no  harm  to  allow  the  notice  which 
was  posted  in  the  Gunnison  office,  prior  to  tlie  period  of  publication,  to 
remain  posted  therein,  neither  would  it  have  done  any  harm  to  have 
posted  such  a  notice  in  the  Denver  land  office,  but  the  first  act  was 
not,  nor  would  the  second  act  have  been,  a  compliance  with  the  plain 
provision  of  the  statute;  for,  as  before  stated,  if  the  provision  of  the 
statute  means  anything,  it  means  that  the  notice  of  application  for 
patent  shall  be  posted  in  the  office  having  jurisdiction  over  the  land 
during  the  period  of  publication.  It  is  not  necessary  to  speculate  as 
to  what  questions  would  arise,  had  the  period  of  publication  commenced 
and  run  for  a  longer  or  shorter  period  of  time  before  the  jurisdiction 
over  the  land  had  been  transferred  to  the  Montrose  office,  neither  is  it 
necessary  to  speculate  as  to  who  was  at  fault  in  the  matter  of  posting 
the  notice,  whether  the  register  at  Guimison,  whose  plain  duty  it  was 
to  transfer  said  notice  to  the  office  which  he  knew  had  jurisdiction  over 
the  land  during  tlie  entire  period  of  publication,  or  whether  it  was  the 
fault  of  the  applicant,  who  must  have  known  that  the  Montrose  office 
had  jurisdiction  in  the  premises,  and  neglected  to  ascertain  whether 
the  provision  of  the  law  had  been  carried  out,  whoever  may  have  been 
at  fault,  a  plain  requirement  of  i\kQ  statute  was  not  complied  with. 

Much  ha«  been  said  in  support  of  the  conflicting  claims  of  the  San 
Miguel  Consolidated  Placer  Mining  Company  and  Mr.  Williams,  but, 
as  I  have  before  remarked,  I  do  not  propose  to  enter  into  any  discussion 
of  these  claims. 

The  mining  law  has  carefully  provided  that  the  question  of  adverse 
claims  and  adverse  rights  shall  be  adjudicated  by  the  court,  the  only 
tribunal  where  such  claims  can  properly  be  adjudicated. 

To  allow  patents  to  issue  to  Williams,  without  a  strict  compliance 
with  the  requirements  of  the  statute,  would  be  to  deny  to  the  adverse 
claimants  the  right  to  appeal  to  the  courts  for  an  investigation  of  their 
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claims.  It  appears  in  the  light  of  later  information  furnished  in  this 
case,  that  the  question  is  not  one  "between  the  government  and  Wil- 
liams," solely,  but  the  rights  of  others  are  involved,  which  should  be 
investigated  by  a  competent  tribunal,  which  the  law  has  wisely  pro- 
vided. 

The  decision  of  December  5, 1892,  is  therefore  modified  in  so  far  as  it 
allowed  the  applicant  to  file  one  application,  embracing  the  several 
claims,  and  make  one  entry  thereof  nunc  pro  tunCj  without  further  pub- 
lication, but  the  applicant  may  file  such  application,  which|  however, 
must  be  published  in  due  form,  as  required  by  law. 


IVERSON  V,  Robinson. 

Motion  for  review  of  departmental  decision  of  January  19, 1893, 16 
Li.  D.y  58,  denied  by  Secretary  Smith,  September  21, 1893. 


price  of  i4and-railroad  limits. 
Edward  D.  McGee. 

Under  the  act  of  September  29,  1890,  forfeiting  the  odd-numbered  seotlons  granted 
to  the  Northern  Pacifio,  within  the  over- lapping  primary  limits  of  the  Oregon 
and  California  road,  no  rights  of  the  latter  road  are  recognized,  and  it  therefore 
follows  that  the  even-nn  mbered  sections  within  said  forfeited  limits  are  subject 
to  disposition  at  the  minimum  price. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
ber 21^  1893. 

With  your  letter  of  May  7, 1892,  you  transmit  the  appeal  of  Edward 
D.  McOee  from  your  decision  of  March  11, 1892,  affirming  the  action  of 
the  register  and  receiver  rejecting  his  final  proof  made  December  16, 
1891,  for  the  NW.  J  of  Sec.  34,  T.  5  S.,  E.  3  B.,  Oregon  City,  Oregon. 

He  filed  his  declaratory  statement  for  the  land  October  27, 1890,  and 
the  proof  as  to  settlement,  residence,  and  cultivation  appears  to  have 
been  satisfactory,  but  it  was  rejected  because  the  price  tendered  in 
payment  for  the  land  was  only  $200,  and  the  land  was  held  to  be  double 
minimum  in  price. 

This  land  is  within  the  granted  limits  common  to  the  grants  for  the 
Northern  Pacific  and  the  Oregon  and  California  railroad  companies, 
and  opposite  the  unconstructed  portion  of  the  first  mentioned  road,  the 
grant  for  which,  so  far  as  coterminous  with  unconstructed  road,  was 
forfeited  by  the  act  of  September  29, 1890  (26  Stat.,  496). 

The  respective  rights  of  these  companies  within  such  conflict  were 
considered  in  departmental  decision  of  February  17, 1892  (14  L.  D.,  187), 
wherein  it  was  held  that: 

The  grant  of  the  odd-numbered  sections  within  the  orerlapping  primary  limits  of 
the  Northern  PaclAo,  and  Oregon  and  California  roads,  east  of  Portland,  Oregon,  wm 
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for  the  benefit  of  ihe  former  company  under  the  act  of  July  2, 1864,  and  the  forfei- 
ture thereof  by  the  act  of  September  29,  1890,  is  to  the  extent  of  the  withdrawal  made 
under  the  sixth  section  of  the  act  of  1864;  and  nnder  said  act  of  forfeiture  uo  rights 
of  the  Oregon  and  California  road  are  recognized  within  said  conflicting  limits. 

(Syllabus.) 

The  fi^reater  part  of  the  odd-numbered  sections  within  such  conflict 
had  been,  prior  to  the  forfeiture,  patented  to  the  Oregon  and  California 
Railroad  Company,  and  for  the  recovery  of  the  same  suit  has  been  insti- 
tuted in  the  proper  courts.  Pending  the  determination  of  such  suit, 
the  disposition  of  the  odd-numbered  sections  in  said  conflict  has  been 
suspended. 

It  having  been  held  that  such  odd-numbered  sections  were,  by  the 
act  of  September  29,  1890  (supra)^  forfeited,  under  the  3d  section  of 
said  act  all  parties  in  possession  of  any  of  said  lands,  under  deed,  writ- 
ten contract  with,  or  license  from  the  company,  executed  prior  to  Janu- 
ary 1, 1888,  or  who  had  settled  with  bona  fide  intent  to  secure  the  same 
by  purchase  when  earned  by  the  company,  will  be  entitled,  when  such 
lands  are  opened  for  disposition,  to  purchase  the  same  fi'om  the  United 
States,  in  quantities  not  exceeding  three  hundred  and  twenty  acres  at 
one  dollar  and  twenty-five  cents  i^er  acre. 

It  must  be  held,  therefore,  that  by  such  legislation  it  was  the  inten- 
tion of  Congress  to  open  the  od(Z-nunibered  sections,  or  forfeited  sec- 
tions, at  one  dollar  and  twenty-five  cents  per  acre.  Thomas  A.  Holden 
(16  L.  D.,  493).* 

Being  a  part  of  the  grant  until  the  forfeiture,  no  price  had  previously 
been  ])Jaced  on  such  lands. 

With  this  history  of  the  odd-numbered  sections  in  said  conflict,  I  will 
proceed  to  the  consideration  of  the  even-numbered  sections,  a  portion 
of  which  is  here  in  disj)ute. 

By  the  4th  section  of  the  act  of  March  2, 1889  (25  Stat.,  854),  it  is 

provided : 

That  the  price  of  all  sections  and  parts  of  sections  of  the  public  lands  within  the 
limits  of  the  portions  of  the  Hoveral  ^^rants  of  lands  to  aid  in  the  construction  of  rail- 
roadB  which  have  been  heretofore  and  which  may  hereafter  be  forfeited,  which  were 
by  the  act  making  such  grants  or  have  since  been  increased  to  the  double  minimum 
price,  and,  also,  of  all  lands  within  the  limits  of  any  snch  railroad  grant,  but  not 
embraced  in  such  grant  lying  adjacent  to  and  coterminous  with  the  porticms  of  the 
line  of  any  such  railroad  which  shall  not  be  completed  at  the  date  of  this  act,  is 
hereby  fixed  at  one  dollar  and  twenty-five  cents  per  acre. 

It  is  plain  that  the  language  of  said  section  embraces  the  land  in 
question,  for  it  is  within  the  limits  and  opposite  the  portion  of  the  grant 
for  the  Northern  Pacific  Railroad,  which  was  forfeited  by  the  act  of 
September  29, 1890  {supra),  and  is  not  embraced  in  such  grant  lying 
opposite  the  completed  portion  of  such  road. 

If  there  was  doubt  in  this  matter,  it  would  seem  that  the  provision 
for  the  disposition  of  the  odd  sections  forfeited  by  the  act  of  September 
29, 1890  {8upra)y  which  were  those  opposite  unconstructed  road,  should, 
for  the  sake  of  uniformity,  guide  the  disposition  of  all  lands  within  the 
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forfeited  limits,  and  should  be  held  subject  to  entry  at  one  dollar  and 
twenty-five  cents  per  acre. 

If,  as  stated  by  the  supreme  court  in  the  case  of  the  United  States  «• 
the  Missouri,  Kansas  and  Texas  Kailway  Company  (141 U.  S.,  358),  these 
even  sections  were  increased  in  price,  in  order  to  reimburse  the  CTnited 
States,  to  some  extent,  for  the  lands  granted,  then  with  the  forfeiture 
and  resumption  of  title  to  the  odd-uumbered  sections,  the  necessity  for 
the  increase  in  price  in  the  even  sections  disappears,  and,  with  the 
odd-numbered  sections  restored  to  the  public  domain  by  the  forfei- 
ture act,  should  be  disposed  of  as  otiier  public  lauds,  viz:  at  the  mini- 
mum price.  I  must  therefore  reverse  your  decision,  and  direct  the  allow- 
ance of  McGee's  proof,  if  in  other  respects  regular  and  satisfactory. 


BowE  V,  St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co. 

Motion  for  review  of  departmental  decision  of  April  10, 1891, 12  L. 
D.f  354,  denied  by  Secretary  Smith,  September  21, 1893. 


SCHOOL   LAND— INDEMNITY    SELECTION^ 

State  of  California  v.  Gomez. 

The  selection  and  approval  of  school  indemnity  divests  the  State  of  all  title  to  the 
alleged  basis,  which  is  thereafter  open  to  settlement  and  entry. 

Secretary  Smith  to  the  Gommiaaioner  of  the  General  Land  Office^  Septem- 

her  21j  1893. 

The  record  in  the  case  of  the  State  of  California  v.  Evaristo  Gomez 
is  before  me  on  appeal  of  the  former  from  your  decision  of  June  5, 1890, 
in  which  you  reverse  the  action  of  the  register  and  receiver  in  reject- 
ing the  application  of  said  Gomez  to  make  homestead  entry  of  lots  3 
and  4,  of  Sec.  16,  T.  3  S.,  R.  13  W.,  S.  B.  M.,  Los  Angeles,  California. 

By  the  first  survey,  mado  in  February,  18i>8,  and  approved  March 
26,  of  that  year,  all  of  said  section  16  appeared  to  be  in  the  liancho 
Tajauta;  and,  on  September  28,  1809,  the  Stat43  selected  the  W.  J  of 
SB.  i  and  the  S.  ^  of  SW.  J  of  Sec.  29,  T.  1  S.,  R.  1  W.,  S.  B.  M.,  in 
lieu  of  the  SW.  J  of  that  section,  and  the  same  was  approved  by  the 
Secretary  of  the  Interior,  November  24,  1871,  in  list  No.  1. 

A  second  survey  of  said  section  was  made  in  1873,  and  approved 
March  25, 1874.  It  showed  a  small  stri])  on  the  west  side  of  said  sec- 
tion outside  of  the  rancho,  and  this  strip  was  platted  as  lots  1,  2,  3, 
and  4. 

On  April  14,  1876,  lots  3  and  4  of  said  strip  being  in  the  SW  J,  were 
patented  by  the  State  to  George  Hansen,  and  he  appears  to  have  trans- 
ferred to  Benson  Lossing  on  October  21, 1886,  since  which  time  the  lat- 
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ter  has  continuously  resided  thereon,  having  improvements  valued  at 
$1100. 

On  January  5,  1890,  Evaristo  Gomez  made  application  to  make 
homestead  entry  of  the  said  lots  (3  and  4).  The  register  and  receiver 
rejected  his  application,  "for  the  reason  that  the  land  applied  for  is 
part  of  a  school  section,  which  inured  to  the  State  as  a  school  grant." 
He  appealed  and  you  reversed  that  finding,  and  directed  that  his  appli- 
cation be  accepted  as  of  the  date  when  presented  for  filing. 

The  second  section  of  the  act  of  March  1, 1877  (19  Stat.,  269),  pro- 
vides as  follows : 

That  where  indemnity  school  selections  have  been  made  and  certified  to  said 
state  (California),  and  said  selection  shall  fail  by  reason  of  tbe  land,  in  lieu  of  which 
they  were  taken,  not  being  included  within  such  final  survey  of  a  Mexican  grant, 
or  are  otherwise  defective  or  invalid,  the  same  are  hereby  confirmed,  and  the  six- 
teenth or  thirty-sixth  section,  in  lien  of  which  the  selection  was  made,  shall,  npon 
being  excluded  from  such  final  survey,  be  disposed  of  as  other  public  lands  of  the 
United  States. 

The  purpose  of  this  statute  was  to  confirm  to  the  State  its  selections 
of  lieu  lands,  when  the  bases  were  defective. 

When  the  State  selected  the  lieu  lands  for  the  SW.  J  of  said  section, 
and  the  same  was  approved  (November  24, 1871),  it  received  its  equiva- 
lent for  that  quarter  section,  and  thereafter  had  no  right  or  title  in  it; 
and  when,  in  1876,  Hansen  bought  the  lots,  he  obtained  no  title, 
because  his  vendor,  the  State,  had  none  to  confer  upon  hitai.  It  is  not 
true,  therefore,  that  "  the  land  had  been  sold  by  the  State  while  within 
its  disposable  power," 

The  selection  and  approval  of  the  lieu  lands  divested  the  State  of  all 
title  in  the  alleged  basis — the  said  SW  J.  The  lots  in  question  were 
thereafter  open  to  settlement  and  entry.  Henderson  t?.  Moore,  12  L. 
D.,  390;  State  v.  Dent,  18  Mo.,  313;  Thomas  B.  Watson,  6  L.  D.,  71; 
State  of  California,  7  L.  D.,  270;  Thomas  F.  Talbot,  8  L.  D.,  495;  D.  0. 
Powell,  6  L.  D.,  552;  Henry  Wilds,  8  L.  D.,  394. 

The  application  to  make  entry  of  the  same  will  be  received. 

The  decision  appealed  from  is  athrmed. 


BAIL.BOAD  GRANT-EXPIRED  FILING-INDEMNITT  SEIiECTION. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Oo.,  et  al.  v.  Munz. 

Land  included  within  an  unexpired  pre-emption  filing  is  excepted  thereby  from  the 
operation  of  a  railroad  grant,  either  on  definite  location  or  withdrawal  for 
hidemiiity  purposes. 

An  expired  pre-emption  filing  is  no  bar  to  an  indemnity  selection  if  no  claim  or 
right  is  asserted  under  such  filing. 

A  tract  of  land  within  the  primary  limits  of  one  grant,  and  the  indemnity  limits  of 
another,  may  be  selected  by  the  latter,  on  proper  basis,  if  excepted  from  the 
grant  to  the  former,  and  free  from  other  claims  at  date  of  selection. 
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The  specification  of  a  loss  is  m  pre-requisite  to  the  legal  assertion  of  the  right  to 

select  indemnity;  and,  an  application  to  select,  not  based  on  a  specified  loss,  is 

no  bar  to  other  disposition  of  the  land. 
The  departmental  order  of  May  28,  1883,  permittiDg  the  Northern  Pacific  company 

to  make  indemnity  selections  without  a  specification  of  losses,  is  applicable  only 

to  lands  protected  by  withdrawal. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
ber 21^  1893. 

I  have  considered  the  record  forwarded  with  your  office  letter  of 
June  23, 1893,  in  the  case  of  the  St  Paul,  Minneapolis  and  Manitoba 
Hailway  Company  and  the  Northern  Pacific  Railroad  Company  v.  Emil 
Munz,  involving  the  NB.  i  of  the  MTW.  J,  Sec.  33,  T.  134  N.,  R.  43  W;, 
St.  Cloud  land  district,  Minnesota,  on  appeal  by  said  company  from 
your  office  decisions  of  April  22, 1887,  and  December  19, 1891,  rejecting 
the  claims  of  said  companies. 

This  tract  is  within  the  primary  limits  of  the  grant  for  the  Manitoba 
Railway  Company,  the  rights  of  which  attached,  in  said  limits,  upon 
the  acceptance  of  its  map  of  definite  location  on  December  19, 1871. 

It  is  also  within  the  indemnity  limits  of  the  grant  for  the  Northern 
Pacific  Railroad  Company  upon  the  definite  location  of  its  line  of  road 
in  this  vicinity,  on  account  of  which  a  withdrawal  was  ordered  by  letter 
of  December  "2G^  1871,  received  at  the  local  office  January  10,  1872.  It 
was  not,  however,  included  in  either  of  the  withdrawals  upon  general 
route. 

On  July  10, 1871,  one  Charles  Kankel  filed  pre-emption  declaratory 
statement  for  this  land,  alleging  settlement  same  date,  which  is  still 
on  record  uncanceled. 

On  December  29,  1883,  the  Northern  Pacific  Railroad  Company 
applied  to  select  this,  with  other  lands,  and  upon  the  rejection  of  the 
list  said  company  appealed  to  your  office. 

On  July  31,  1884,  the  Manitoba  Railway  Company  also  applied  to 
list  the  land  on  account  of  its  grant,  and  upon  the  rejection  of  said  list 
it  also  appealed. 

One  Sivert  Opsahl,  on  August  12, 1885,  applied  to  enter  this  land, 
and  upon  the  rejection  of  his  application  he  also  appealed,  and  this 
appeal,  together  with  that  by  the  Manitoba  Railway  Company,  was 
considered  in  office  decision  of  April  22, 1887,  which  held  that  the  filing 
by  Kankel,  being  a  subsisting  claim  on  December  19, 1871,  served  to 
except  the  land  in  question  from  the  grant  for  said  Manitoba  Railway 
Company,  but  sustained  the  rejection  of  Opsahl's  application  because 
filed  pending  the  company's  appeal. 

In  the  decision  of  April  22, 1887,  no  mention  was  made  of  the  claim 
on  account  of  the  Northern  Pacific  grant.    From  this  decision  the  Man- 
itoba Company  appealed,  but  said  appeal  being  overlooked,  the  case 
against  the  company  was  closed  by  letter,  of  December  8, 1891,  and, 
1600— VOL  17 19 
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under  this  letter,  Emil  Manz  was  permitted  to  make  liomest<ead  entry 
of  the  laud  on  December  16,  1891. 

Ou  finding  tLe  appeal  by  the  Manitoba  Company,  your  office  on 
December  19, 1891,  revoked  the  action  taken  in  letter  of  December  8, 
1891,  in  closing  the  case,  and  then  considered  the  appeal  by  the  North- 
ern Pacific  Eailroad  Company  sustaining  the  rejection  of  its  selection. 

From  this  action  the  Northern  Pacific  Hailroad  Company  apx>ealcd, 
and  the  entire  record  is  now  before  me. 

It  has  been  repeatedly  held  by  this  Department,  that  an  unexpired 
pre-emption  filing,  existing  at  the  date  of  withdrawal  or  of  the  attach- 
ment of  rights  under  a  railroad  grant,  excepts  the  land  covered  thereby 
from  such  withdrawal  and  the  grant.  Northern  Pacific  Eailroad  Com- 
pany V.  Sto\onour,  10  L.  D.,  645,  and  cases  therein  cited. 

Kankel's  filing  of  July  10, 1871,  was  an  unexpired  claim  on  December 
19, 1871,  the  date  of  the  deftTiite  location  of  the  Manitoba  railroad,  and 
also  at  the  date  of  the  withdrawal  for  the  Northern  Pacific  Eailroad; 
hence,  it  served  to  except  the  land  in  question  from  the  grant  for  the 
first-mentioned  company,  and  the  indemnity  withdrawal  for  the  latter, 
but  upon  the  expiration  of  said  filing,  in  the  absence  of  any  showing  of 
further  claim  on  account  thereof,  the  land  was  subject  to  selection  by 
the  Northern  Pacific  Eailroad  Company,  if  made  in  proper  manner — 
i.  e.,  after  a  showing  that  the  company  was  entitled  to  make  such  selec- 
tion. 

On  December  29,  1883,  the  Northern  Pacific  Eailroad  Company 
applied  to  select  this  laud.  At  this  time  there  was  no  valid  claim  to 
the  land,  as  far  as  shown  by  the  record,  but  in  such  selection  list  the 
company  failed  to  specify  a  basis  for  the  selection,  and  had  not,  to  the 
date  of  your  oflBice  decision,  shown  itself  to  be  entitled  to  so  select  the 
land  as  applied  for. 

The  comi)any  claims  the  protection  of  the  order  of  this  Department, 
dated  May  28,  1883,  permitting  this  company  to  make  indemnity  selec- 
tions without  a  specification  of  losses,  but,  as  was  held  in  the  case  of 
said  company  against  John  O.  Miller  (11  L.  D.,  1,  and  428) : 

TLe  departmental  order  of  May  2'if  1888,  did  not  contemplato  the  selection  of 
lauds  Rubject  to  settlement  without  designating  the  basis  therefor,  bat  was  applica- 
ble only  to  such  lands  as  were  protected  by  withdrawal.     (Syllabus). 

It  is  further  urged  by  the  company  that  its  selection  list  having  been 
rejected  because  of  conflict  with  another  grant,  it  should  first  be  deter- 
mined whether  the  lands  are  subject  to  the  selection,  before  it  should 
be  required  to  specify  a  loss  as  a  basis  for  such  proffered  selection,  and 
thiit  a  reasonable  time  should  be  allowed  for  such  purpose,  after  notice 
to  the  company. 

Without  a  loss  to  the  grant,  there  is  no  right  in  the  company  to  make 
selection  as  indemnity,  and  such  loss  must  be  shown  preliminary  to 
tlie  assertion  of  such  right. 

At  the  time  of  the  proffered  selection,  the  cx)mpany  claimed  that  the 
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right  to  indemnity  existed,  but  failed  to  show  a  loss  to  support  the 
right.  The  selection  was  not  protected  by  the  order  of  May  28, 1883, 
and  being  incomplete  was  no  bar  to  further  disposition^  hence,  the 
entry  by  Munz  was  properly  allowed,  and  the  rejection  of  the  com- 
pany's selection  must  be  affirmed. 

Your  office  decisions  rejecting  the  applications  by  both  companies  to 
list  or  select  this  laud  are  affirmed. 


PATENT— JUDICIAL  PROCEEDINGS  TO  VACATE. 

Lead  City  Townsite  v.  Mineral  Claimants. 

Judioial  proceedinga  may  be  properly  institated  for  the  vaoatlou  of  a  patent  laened 
by  inadvertenoe  or  mistake  daring  the  pendency,  on  appeal,  of  a  contest  in- 
Tolving  the  land  in  qnestion. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  Sep- 
tember 21^  1893. 

On  January  26, 1893,  you  forwarded  to  this  Department  the  papers 
in  the  appeal  by  claiuiauts  of  mineral  entry  No.  245,  made  January  21, 
1887,  at  Deadwood,  Dakota,  by  John  O'Connell  et  ah  for  the  Little  Nell 
lode  claim,  in  the  case  of  Lead  City  Townsite,  South  Dakota  v.  Min- 
eral Claimants,  from  your  decisions  of  June  5,  and  December  2, 1891, 
in  the  former  of  which  said  entry  No.  245  was  held  for  cancellation,  on 
the  ground  that  the  land  covered  thereby  did  not  appear  to  be  valuable 
for  mineral,  and  by  the  latter  decision,  the  motion  for  review  of  said 
former  decision  was  denied. 

You  state,  and  the  record  so  shows,  that  said  case  involved  a  large 
number  of  mineral  claims,  and  upon  the  evidence  adduced  at  the  hear- 
ing, most  of  them  were  held  for  cancellation  on  the  same  day  as  the 
Little  Nell;  that  upon  a  motion  for  review  a  hearing  was  allowed  as  to 
some  of  said  mineral  claims  and  refused  as  to  others. 

Tou  further  state  that  afterwards  a  compromise  was  made  by  the 
parties  in  interest,  and  the  mineral  claimants  were  allowed  to  submit 
new  ex  parte  proof  as  to  the  discovery  of  valuable  mineral  on  theirclaims 
since  said  hearing,  and  after  the  same  were  considered,  said  decisions 
were  revoked,  except  as  to  the  Little  Nell  lode  claim.  It  is  further 
stated  that  the  contest  having  been  closed  as  to  the  parties  to  said 
agreement,  their  entries  were  considered  and  passed  to  patent  j  that 
*' Through  inadvertence,  and  the  name  Little  Nell  being  confounded 
with  Little  Nettie,  one  of  the  compromise  claims,  the  surveyor  general 
having  written  it  on  the  plat  as  the  Little  Nettie,  said  Little  ^ell  was 
iratented  November  16,  1892,  and  the  patent  forwarded  to  the  local 
office;''  that  on  December  17, 1892,  the  h)eal  officers  were  directed  to 
return  the  patent,  if  in  their  i)08se8sion,  and  if  not,  to  request  the  party 
holding  the  same  to  return  it  *' on  the  ground  that  it  was  issued  through 
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mistake;"  that  the  local  oflBcers  by  letter  dated  December  23, 1892 
reported  that  the  patent  had  been  deliverd  to  the  attorney  for  claimant, 
and  that  he  declared  that  he  had  parted  with  the  patent. 

On  January  23,  1893,  the  attorneys  for  the  townsite  claimants  filed 
in  your  office  a  petition  asking  that  suit  be  instituted  by  the  United 
States  for  the  vacation  of  said  mineral  patent  issued  ]S"ovember  16, 1892, 
for  the  Little  Nell  lode  mining  claim,  and  you  forwarded  the  same  on 
the  same  day,  recommending  that  the  petition  be  gi^anted. 

Both  the  local  oflScers  and  you  found  from  the  testimony  taken  at  the 
hearing  that  the  Little  Nell  lode  claimants  were  not  entitled  to  a  patent 
and  that  said  entry  No.  245  ought  to  be  canceled.  The  evidence  sub- 
mitted is  voluminous  and  much  of  it  contradictory,  but  after  a  careftil 
examination  of  the  same,  it  does  not  appear  that  the  findings  of  fkct. :  s 
to  said  claim,  of  your  office  and  the  local  office,  are  clearly  wrong,  a^d  in 
such  cases  they  will  be  held  to  be  conclusive  by  this  Department.  The 
facts  in  the  case  at  bar  are  very  similar  to  those  in  the  case  of  the  United 
States  V.  Eeed  et  al,  decided  by  the  circuit  court  for  the  district  of  Min- 
nesota, on  December  23,  1892,  wherein  it  was  held  that — 

On  a  proceeding  by  the  United  States  to  cancel  a  patent  inadvertently  issued  pend- 
ing appeals  by  other  claimants,  the  government  is  not  bonnd  to  show  that  the  other 
claimants  would  be  snccessful  in  their  appeal,  but  is  entitled  to  have  the  patent  can- 
celed, unless  the  patentee  proves  that  by  the  law  properly  administered  he  would  be 
entitled  to  the  patent,  and  it  is  doubtful  whether  even  such  proof  would  be  admitted. 

In  the  memorandum  attached  to  the  opinion  the  learned  jurist  says — 

The  government  can  sustain  a  suit  in  equity  to  set  aside  a  patent  or  cancel  it 
when  its  duty  to  the  public  requires  such  action.  The  undisputed  facts  in  this  case 
show  that  by  the  inadvertence  and  mistake  of  a  subordinate  clerk  the  Interior  De- 
partment was  disabled  from  performing  its  function  and  discharging  its  legal  duty 
to  review  contesta  properly  brought  before  it.  It  was  contemplated  that  the  land 
department  should  consider  contests  like  the  one  pending  before  it.  A  oonstructiyo 
fraud  was  perpetrated  by  the  acts  of  subordinates  in  the  department.  A  court  of 
equity  can  not  be  called  upon  to  exercise  its  jurisdiction  in  a  case  more  appropriate. 
When  the  legal  rights  of  the  parties  have  been  changed  by  inadvertence  and  mistake, 
equity  restores  them  to  their  former  condition,  when  it  can  be  done  without  int«rier- 
ing  with  new  rights  acquired  on  the  strength  and  faith  of  the  altered  condition  of 
the  legal  rights,  and  without  iiigustice  to  the  parties. 

Since  said  patent  was  issued  through  inadvertence  and  mistake,  it 
would  seem  to  be  eminently  proper  that  the  United  States  should  insti- 
tute suit  to  annul  and  vacate  the  same.  I  therefore  concur  in  your  said 
recommendation,  and  yon  will  accordingly  prepare  the  proper  record  for 
submission  to  the  Department  of  Justice,  and  transmit  the  same  to  this 
Department. 
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M  EST  E  AD— FINAL  CERTIFICATE— INDIAN  WIDOW. 

Strain  v.  Hostotlas  (On  Ebvibw). 

The  widow  of  a  deceased  homesteader  having  sabmitted  final  proof  showing  fiiU 
compliance  with  the  law  secures  thereby  the  equitable  title  to  the  land  involved, 
and  delay  in  the  issaanoe  of  final  certificate  will  not  affect  her  rights.  In  the 
event  of  her  sabseqaent  death  the  equitable  title  descends  to  her  heirs. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem^ 

her  21^  1893. 

Winfleld  D.  Strain  has  filed  a  motion  for  review  of  the  case  of  Win- 
field  D.  Strain  v,  Jane  Hostotlas  (16  L.  D.,  137),  alleging — 

1.  That  the  claimant  Hostotlas  was  dead  at  the  date  said  decision 
was  rendered  (February  16^  1893),  leaving  no  child  or  children  by  her 
husband,  Alonzo  Hostotlas,  who  was  the  original  entryman. 

2.  That  it  was  error  to  hold  in  said  decision  that  the  marriage 
between  Jane  Hostotlas  and  Alonzo  was  a  legal  marriage,  because  that 
said  Alonzo  had  another  wife  living  at  the  date  of  his  said  marriage 
with  Jane. 

The  facts  are,  briefly,  as  follows : 

IS'ovember  18, 1878,  Alonzo  Hostotlas,  an  Indian,  made  homestead 
entry  for  the  B.  J  of  the  NE.  i,  Sec.  13,  T.  17  K,  E.  1  W.,  Humboldt, 
Oalifornia,  under  section  15  of  the  act  of  March  3, 1875  (18  Stat.,  420). 
He  resided  on,  improved  and  cultivated  the  land  until  January  30, 1889, 
when  he  died.  Until  about  1884,  he  lived  with  an  Indian  woman  by 
the  name  of  ^^Mary."  At  that  date  she  left  him,  and  went  to  live  with 
a  half-breed,  known  as  "Orazy  George."  Afterwards,  date  not  given, 
he  married  '^  Jane,"  and  they  continued  to  live  together  as  husband 
and  wife  on  the  land  until  his  death  in  1889. 

At  his  death  he  had  fully  complied  with  the  homestead  law. 

March  17, 1890,  Jane  oflfered  final  proof  as  the  widow  of  the  entry- 
man.  Strain  appeared  and  protested  against  the  acceptance  of  her 
proof,  upon  the  ground  that  she  was  not  the  widow  of  the  eutryman. 
The  local  officers  found  in  favor  of  Jane,  and  dismissed  his  protest,  and 
approved  her  final  proof,  and,  on  appeal,  your  office  affirmed  their 
action,  and,  on  further  appeal,  this  Department  concurred  in  your 
judgment,  and  referred  the  case  to  the  board  of  equitable  adjudication 
for  approval,  more  than  seven  years  having  elapsed  from  date  of  entry, 
and  now  Strain  moves  for  a  review  of  said  departmental  decision. 

As  to  the  legality  of  the  marriage  between  Hostotlas  and  Jane  no 
new  matter,  either  of  fact  or  law,  is  submitted  in  the  motion,  and  as 
that  matter  was  fully  and,  as  it  seems  to  me,  correctly  considered  in 
the  former  decision  of  this  Department,  no  further  attention  will  be 
paid  to  the  second  ground  of  error. 

It  is  shown  by  the  record  that  Hostotlas  left  no  heir,  except  "  Jane." 
his  wife,  and  it  is  contended  by  counsel  for  Strain  that  upon  the  death 
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of  the  widow  of  the  entryman  the  land  embraced  in  the  entry  descends 
only  to  the  heirs  of  the  entryman,  and  in  no  event  can  it  go  to  the  heirs 
of  the  widow,  unless  her  descendants  are  also  the  heirs  of  her  husband, 
the  entryman. 

The  affidavits  accompanying  the  motion  for  review  show  that  at  her 
death  in  1892  she  left  one  child,  the  offspring  of  a  white  father,  with 
whom  she  lived  before  marrying  Hostotlas. 

Counsel  for  Strain  contend  that  this  child  not  being  the  heir  of  the 
entryman,  Hostotlas,  is  not  entitled  to  the  land,  and  invoke  sections 
2291  and  2292  of  the  Bevised  Statutes  in  support  of  such  contention. 

Section  2291  provides  for  the  making  of  final  proof,  and  who  may 
make  it,  etc. 

In  the  cjise  at  bar  proof  was  made  by  the  widow,  in  the  manner 
pointed  out  in  said  section.  Her  proof  was  approved  by  the  local  offi- 
cers, but  final  certificate  was  withheld,  because  of  the  appeal  of  Strain, 
who  contested  her  right  to  final  certificate  solely  upon  the  ground  that 
she  was  not  the  lawful  widow  of  the  entryman. 

Had  she  died  before  making  final  proof,  his  heirs,  not  her's,  would 
have  been  authorized  to  make  proof  and  receive  patent.  (Alcott's 
Heirs,  13  L.  D.,  131.)  But  she  having  in  her  lifetime  made  proof  show- 
ing full  compliance  with  law,  the  equitable  title,  eo  imtt^nti,  vested  in 
her,  notwithstanding  final  certificate  was  not  issued  to  her.  She  had 
done  all  the  law  required  of  her,  and  it  was  not  her  fault  that  the  final 
certificate  was  not  thereafter  issued  to  her. 

Her  right  depends  upon  her  compliance  with  the  requirements  of  the 
homestead  law,  namely:  that  she  and  her  husband  had  resided  upon 
the  land  the  necessary  length  of  time,  made  the  required  improvements 
and  cultivation,  and  submitted  proper  proof  thereof.  This  done,  the 
final  certificate  issues  as  a  matter  of  course,  and  in  itself  is  merely  evi- 
dence of  a  compliance  with  law.  When  she  had  complied  with  all  the 
requirements  of  the  law  and  submitt>ed  proof  of  such  compliance,  she 
was  entitled  to  patent,  and  the  final  certificate  is  merely  evidence  of 
that  fact.  (See  Cornelius  v.  Kissell,  128  U.  S.,  456;  Wirth  v.  Branson, 
98  U.  S.,  118;  B.  Querbach,  10  L.  D.,  142,  and  cases  there  cited.) 

The  equitable  title  having  vested  in^her  on  January  26, 1891,  date  of 
approval  of  her  final  proof,  it  descends  to  her  heirs  upon  her  death^ 
according  to  the  laws  of  her  domicil. 

The  motion  for  review  is*  denied. 
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PBACTICE-NOTICB  OF  DECISION— REVIEW. 
BODGEBS  f>.  HEBINGTON. 

Wliere  notice  of  a  decision  is  given  by  the  local  office  through  the  mails  ten  days 

additional  will  be  allowed  for  filing  motion  for  review. 
A  motion  for  review  not  filed  and  served  within  the  period  prescribed  by  the  rules 

of  practice  will  not  be  entertained  against  the  objection  of  the  opposite  party. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
ber 21^  1893. 

On  the  6th  of  April,  1893,  you  transmitted,  on  the  part  of  James 
Herington,  motion  for  review  of  the  decision  of  the  Department,  ren- 
dered on  the  6th  of  January,  1893  (unreported),  in  the  case  of  Thomas 
Rodgers  against  said  Herington,  in  which  your  decision  of  November 
21, 1891,  accepting  the  final  proof  of  Rodgers  and  rejecting  that  of 
Herington  for  the  W.  ^  of  the  SW.  J,  and  the  SE.  i  of  the  SW.  J  of 
Sec.  8,  T.  27  S.,  R.  26  B.,  Visalia  land  district,  California,  was  affirmed. 

Notice  of  the  decision  of  the  Department  was  served  by  the  local 
oflBcers  upon  Herington,  by  registered  letter,  on  the  24th  of  January, 
1893,  and  the  motion  for  review  was  filed  in  the  local  office,  and  a  copy 
delivered  to  the  attorney  for  Rodgers,  on -the  6th  of  March,  1893. 

Rule  77  of  Practice,  provides  that  moti  ons  for  review  must  be  filed 
and  served  within  thirty  days  from  notice  of  the  decision  of  which  a 
review  is  sought,  except  when  based  upon  newly  discovered  evidence. 

Rule  87  provides  that  when  notice  of  the  decision  is  given  through 
the  mails  by  the  register  and  receiver,  five  days  additional  will  be 
allowed  by  those  officers  for  the  transmission  of  the  letter,  and  five 
days  for  the  return  of  the  appeal  through  the  same  channel. 

A  motion  is  made  by  the  attorneys  for  Rodgers,  to  dismiss  the  motion 
for  review  of  Herington,  on  the  ground  that  itwa^s  not  filed  and  served 
in  time.    Rule  77  of  Practice  is  quoted,  and  it  is  then  said : 

It  will  be  noticed  that  the  ten  days  allowed  for  traDsmission  of  notice  by  mail  in 
caaes  of  appeal  is  not  applicable  to  motions  for  review,  and  departmental  deciKious 
in  the  case  of  Alfred  Magnuson,  10  L.  D.,  43,  and  Kpley  v.  Trick,  10  L.  D.,  413,  estab- 
|iah  this  propoeition. 

Before  considering  the  motion  to  dismiss,  it  seems  proper  to  say,  that 
neither  of  those  cases  establish  any  such  proposition.  They  simply  hold 
that  motions  for  review,  except  when  based  on  newly  discovered  evi- 
dence, must  be  filed  within  thirty  days  from  notice  of  the  decision.  It 
does  not  appear  that  in  either  of  those  cases  notice  of  decision  was 
served  by  mail,  or  in  any  other  manner  than  personal.  They  are  quoted, 
therefore,  to  sustain  a  proposition,  which,  so  far  as  I  am  aware,  has 
never  been  held  by  the  Department,  and  which  is  dii'ectly  opposed  to 
Rule  87  of  Practice. 

The  motion  for  review  of  Ilerington  is  not  based  upon  newly  diacov- 
ered  evidence,  and  it  should,  therefore,  have  been  filed  and  served 
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within  forty  days  from,  and  after  the  24th  of  January,  1893.  After  the 
24th,  there  were  seven  days  in  January,  In  February  there  were 
twenty-eight  days,  which,  added  to  the  seven  in  January,  make  thirty- 
five.  This  would  make  the  5th  of  March  the  last  day  within  which  to 
file  and  serve  motion  for  review.  It  was  not  sworn  to,  served  or  filed 
until  the  6th  of  that  month. 

The  fact  that  it  was  sworn  to  before  the  receiver,  would  indicate  that 
it  was  filed  personally,  and  not  returned  "through  the  same  channeF 
as  the  notice  of  decision  was  transmitted,  but  I  see  no  reason  for  hold- 
ing that  this  fact  would  change  the  rule  allowing  additional  time,  where 
notice  of  the  decision  was  served  by  the  local  officers  through  the  maUs. 

My  conclusion  is,  that  Herington  had  forty  days  from  and  after  the 
24th  of  January,  1893,  within  which  to  file  and  serve  his  motion  for 
review,  and  not  having  filed  and  served  the  same  within  that  time,  it 
is  hereby  dismissed. 

SCHOOL  LAND— INDEMNITY  9EI-ECTIONS. 

McNamara  et  al.  v.  State  of  California, 

Under  the  provisions  of  the  act  of  February  28,  1891,  school  indemnity  selections, 
resting  on  bases  in  part  defective,  may  be  approved,  the  defect  being  due  to  the 
failure  of  the  government  to  properly  mark  the  boundaries  of  an  Indian  reser- 
vation. 

Secretary  Smith  to  the  Oommissioner  of  the  Oeneral  Land  Office^  Septem^ 

ber  21, 1893. 

With  yonr  letter  of  May  6, 1891,  you  transmitted  to  the  Department 
the  papers  in  the  case  of  M.  J.  McNamara  et  al.  v.  State  of  California, 
upon  the  appeal  of  McNamara  from  your  decision  of  December  9, 1890, 
rejecting  his  application  and  that  of  others  to  make  entry  of  certain 
tracts  of  land  in  sections  25  and  26,  T.  14  N.  E.  1  B.,  Humboldt,  Cali- 
fornia, for  the  reason  that  the  tracts  applied  for  had  previously  been 
selected  by  the  State  of  California  as  indemnity  in  lieu  of  certain 
school  sections  alleged  to  be  within  the  Klamath  Eiver  Indian  Beser- 
vation. 

In  their  appeal  the  applicants  alleged  that  the  parts  of  the  bases 
used  for  said  selections  are  school  lands  in  place,  and  contend  that  said 
bases  being  defective  in  part,  are  defective  as  a  whole,  and  the  entire 
selection  must  fail. 

This  reservation  was  described  in  the  order  ot  the  President  as  a 
strip  of  land,  commencing  at  the  coast  of  the  Pacific  ocean  and  extend- 
ing one  mile  in  width  on  each  side  of  the  Klamath  river  atid  up  said 
river  twenty  miles.  The  exat't  boundary  of  the  reservation  has  never 
been  defined  by  survey,  but  the  public  surveys  have  been  extended 
over  the  territory  out  of  wliich  it  was  created,  and  the  limits  had  been 
approximated  by  drawing  a  line  on  the  township  plat  about  what  was 
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sapposed  to  be  a  mile  distant  from  the  river  on  each  side  thereof.  It 
Tiras  alleged  by  appellant  that  if  a  correct  line  was  drawn,  some  of  the 
smallest  legal  8abdi\ision8  of  the  bases  used  would  be  shown  to  be 
outside  of  said  reservation.  As  it  could  not  be  determined  from  the 
record  or  from  the  limits  as  marked  on  the  township  plat  that  the  legal 
subdivisions  used  in  said  bases  were  within  one  mile  from  the  river  and 
embraced  in  the  reservation,  1  directed  by  my  decision,  dated  April  8, 
1802,  that  a  plat  be  prepared  of  said  township,  and  that  the  lateral 
limits  of  this  reservation  be  ascertained  by  concentric  circles  described 
from  a  series  of  points  on  each  of  the  shores  of  the  river,  in  the  same 
manner  that  railroad  limits  are  ascertained,  and  that  if  it  shall  then 
appear  that  any  of  the  subdivisions  fall  outside  of  said  reservation,  you 
will  report  the  same  to  the  Department,  with  your  views  thereon,  and 
give  notice  to  all  parties  in  interest. 

I  am  now  in  receipt  of  your  letter  of  May  11, 1892,  returning  the 
record  in  said  case,  with  a  map  of  the  Klamath  Eiver  Indian  Eeserva- 
tion,  prepared  in  accordance  with  the  directions  contained  in  my  letter 
of  April  8, 1892,  with  your  report  thereon,  from  which  it  appears  that 
part  of  the  school  sections  designated  in  said  bases  are  not  included 
within  the  limits  of  said  reservation,  and  the  bases  are  defective  to  that 
extent.  The  subdivisions  used  as  bases  and  falling  outside  of  the  res- 
ervation are  as  follows: 

No.  1695,  SW.  i  NE.  J  and  SE.  i  BE.  i,  Sec.  16,  T.  13  N.,  E.  2  E. ; 
No.  1696,  SW.  i  N W.  i  and  NE.  i  N W.J,  Sec.  16,  T.  12  N.,  E.  2  E. ;  and 
27.92  acres  of  the  NW.  J  SW.  i,  Sec.  36,  T.  12  N.,  E.  2  E. ;  No.  1698, 
SW.  i  SE.  i  and  NE.  J  SW.  J,  Sec.  16,  T.  13  N.,  E.  1  E.,  and  the  NE. 
i  NW.  4,  Sec.  16,  T.  13  N.,  E.  2  E. 

While  it  is  shown  that  the  bases  for  the  selections  1695, 1696,  and 
1698  were  defective,  yet  at  the  date  of  tlie  selections  the  tracts  now 
omitted  were  within  the  approximate  limits  of  said  reservation,  as  des- 
ignated by  the  land  office.  All  of  the  lands  falling  within  said  limits 
were  treated  by  the  Department  as  in  reservation,  and  the  State  was 
evidently  misled  in  designating  said  defective  bases,  because  of  the 
failure  of  the  government  to  proi>erly  mark  said  limits. 

At  the  date  of  the  applications  of  appellants,  the  lands  in  contro- 
versy were  embraced  in  the  selections  made  by  the  State  upon  a  basis 
prima  /octe  valid,  and,  while  a  baais  defective  in  part  is  defective  as 
to  the  whole,  yet,  in  view  of  the  fact  that  the  bases  were  at  tlie  time  of 
the  selection  considered  as  in  reservation,  and  as,  under  the  act  of  Feb- 
ruary 28, 1891  (26  Stat.,  796),  the  State  may  be  held  to  have  waived  its 
right  to  the  school  sectionsby  making  selections  in  lieu  thereof,  I  see 
no  reason  why,  in  view  of  the  facts  above  stated,  and  of  the  provisions 
of  the  act  of  February  28,  1891,  these  selections  should  not  be  approved 
in  lieu  of  the  bases  designated  therefor,  it  not  being  in  violation  of  any 
right  acquired  by  appellants  under  their  rejected  applications,  provided 
the  State  has  not  sold  said  bases. 
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It  being  alleged  by  appellants  that  some  of  the  bases  haye  been  sold 
by  the  State,  you  will  therefore  notify  it  that  npon  fhmishing  satiafac- 
tory  evidence  that  it  has  not  conveyed  or  attempted  to  convey  the 
bases  designated  for  said  selections,  and  filing  a  relinqnishment  of  its 
right  and  title  to  such  parts  as  are  without  the  limits  of  the  reserva- 
tion, the  selections  will  be  approved;  otherwise,  the  list  of  selections 
shonld  be  rejected  and  canceled. 

Your  decision  of  December  19, 1890,  is  modified. 


FRACTlCE-BiaHT  OF  APPEAL— CERTTOIIARI. 

Susie  B.  Moobe  et  al. 

The  right  of  appeal  is  properly  denied  where  it  is  sought  to  he  exercised  hy  one  "who 
is  not  a  party  to  the  pending  controversy,  and  discloses  no  right  to  he  heard  as 
an  intervenor. 

An  application  for  writ  of  certiorari  will  not  he  granted  where  it  is  apparent  there- 
from that  the  appeal  asked  for  would  he  dismissed  if  hefore  the  Department. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
ber 21^  1893. 

Counsel  for  Susie  B.  and  Joseph  B.  IMoore  have  presented  a  peti- 
tion for  a  writ  of  certiorari  requiring  you  to  forward  their  appeal  and 
the  record  to  this  Department  in  the  case  of  "  Townsite  of  Lead  City 
V,  Mineral  Claimants.'' 

A  recital  of  such  of  tlie  facts  only  as  bear  npon  the  merits  of  this 
application  are  necessary. 

It  seems  that  on  March  3,  1885,  cash  entry  was  made  at  Rapid  City, 
Dakofj*^^  of  the  townsite  of  Lead  City,  in  the  name  of  the  Probate  Judge 
of  Lawrence  County,  J3akota,  for  the  use  and  benefit  of  the  inhabi- 
tants of  said  town,  As  shown  by  a  certified  abstract  of  title  presented 
by  counsel  for  mineral  claimants  and  for  the  townsite.  Susie  B.  Moore 
became  the  owner  by  purchase  of  lot  10  in  block  "B"  May  20, 1887. 
Subsequently  there  were  contests  initiated  between  the  owners  of  sev- 
eral mining  locations  included  within  the  boundaries  of  Lead  City  on 
the  one  side,  and  the  townsite  claimants  on  the  other. 

It  is  not  necessary  to  trace  in  detail  all  the  proceedings  had.  Suffice 
it  to  say,  your  office  decided  June  5, 1891,  that  several  of  the  mining 
locations  involved  in  the  controversy,  including  the  "Golden  Eeef,'' 
should  be  canceled.  The  lot  claimed  by  Mrs.  Moore  is  situated  within 
the  boundaries  of  the  Golden  Beef.  From  this  decision  there  were 
several  appeals  taken  by  the  mineral  claimants,  including  the  Golden 
Beef;  also  an  appeal  by  the  townsite  claimants;  also  motions  for 
review  on  the  part  of  a  number  of  the  mineral  claimants.  In  deciding 
the  motions  for  review,  your  office,  on  December  2,  1891,  vacated  the 
former  decision  as  to  the  claiia.')  named,  and  ordered  a  hearing  for  the 
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purpose  of  determining  whetlier  (1)  the  lauds  embraced  in  the  town 
site  entry  were  known  to  be  valuable  for  mineral  at  the  date  of  the 
towusite  entry;  and  (2)  known  to  be  valuable  for  mineral  prior  to  their 
use  and  occupation  for  residence  and  business  purposes.  The  result  of 
that  decision  was  that  the  contending  parties  entered  into  an  agree- 
ment whereby  they  agreed  to  compromise  all  their  differences,  and  to 
settle  amicably  the  disputes  over  which  they  had  been  contending. 
This  agreement  was  dated  May  23, 1892. 

On  March  26, 1892,  there  was  a  paper  filed,  presumably  in  the  local 
office,  as  it  is  addressed  to  the  register  and  receiver,  entitled,  "  protest 
of  Susie  B.  and  Joseph  B.  Moore  against  proposed  compromise.''  This 
protest  states  that  **  you  are  hereby  notified"  that  the  persons  named 
are  the  owners  of  "  lot  10  in  block  B  in  South  Lead,  an  addition  to  the 
townsite  of  Lead  City,''  and  as  such,  protest  against  the  settlement  of 
this  controversy  "according  to  the  terms  of  a  so  called  compromise 
agreement  that  the  townsite  committee  of  Lead  City,  who  are  pretend- 
ing to  represent  the  said  townsite  of  Lead  City,  are  attempting  to  enter 
into  by  and  through  their  attorneys;  that  they  dispute  the  right  of 
said  committee  or  the  attorneys"  "to  bind  any  one,  especially  these 
protestants,"  by  this  so-called  compromise  agreement;  that  they  pro- 
test against  the  issuance  of  a  patent  to  the  mineral  claimants  to  any 
of  the  mining  claims,  and  especially  against  the  issuance  of  a  patent 
to  the  Golden  Eeef,  "that  has  been  declared  non-mineral,  or  more 
valuable  for  townsite  than  for  mining  purposes;"  " and  these  protest- 
ants and  contestants  do  present  the  nature  of  their  adverse  claim,  and 
do  fully  set  forth  the  same  in  the  aflidavit  hereto  attached,  marked 
'Exhibit  A,'  and  made  part  of  this  protest."  The  prayer  of  said  pro- 
test is  "that  no  settlement  of  the  controversy  herein  be  allowed  under 
the  terms  of  this  proposed  and  so-called  *  compromise  agreement'  with- 
out the  signature  of  each  and  (every)  proi>erty  owner  of  property  in 
the  townsite  of  Lead  City  being  first  had  and  obtained." 

In  the  affidavit  referred  to  it  is  said,  among  other  things,  "  that  said 
decision  (in  reference  to  the  Golden  Reef  mining  claim)  of  the  Commis- 
sioner of  the  General  Land  Office  has  been  appealed  from  and  appealed 
to  the  Hon.  Secretary  of  the  Interior  Department  by  mineral  claim- 
ants." 

On  October  6,  1892,  this  matter  was  again  taken  up,  on  a  petition 
and  stipulation  "  by  the  attorneys  and  a  select  committee,  on  behalf  of 
the  parties  litigant,"  setting  forth  the  terms  of  a  compromise  agree- 
ment that  had  been  entered  into  between  the  townsite  claimants  and 
the  owners  of  the  several  mining  claims,  by  which  it  was  agreed,  among 
other  things,  that  the  townsite  entry  shonld  be  withdrawn  and  can- 
celed as  to  the  conflict  with  the  Golden  Beef,  and  others  named.  Your 
office  then  decided  that  before  the  compromise  and  petition  could  be 
acted  upon,  all  appeals  must  be  regularly  withdrawn,  so  as  to  restore 
the  jurisdiction  of  your  office,  and  the  compromise  must  be  signed  by 
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all  the  parties  shown  to  have  any  interest  in  any  portion  of  the  land 
covered. 

On  October  22, 1892,  attorneys  representing  both  the  townsite  and 
mineral  claimants  presented  a  motion  for  the  reconsideration  and  review 
of  said  letter  of  the  6th  instant,  on  the  gronnd  of  the  **  enormous 
expense  "  it  would  entail  to  get  the  signature  of  all  property  owners  to 
the  compromise  agreement,  and  the  preparation  of  the  plat  and  abstract 
of  title,  all  of  winch  would  seriously  impair  aud  jeopardize  the  mate- 
rial prosperity  of  all  concerned,  because  the  "  compromise  is  signed  and 
entered  into  by  all  the  i)arties  who  brought  about  the  hearing,"  and 
who  have  borne  all  the  expenses  incident  to  this  controversy; 

Because  under  certain  con  tracts,  stipulations  aid  convejancee,  duly  made  and 
entered  into  in  writing  between  the  townsite  claimants  on  the  one  hand  and  the 
mineral  claimants  on  the  other,  in  furtherance  of  the  said  agreement  and  Btipulation 
of  compromise,  the  private  rights  of  property  of  all  parties,  whether  claiming  under 
the  townsite  law  or  the  mineral  law,  are  fully  and  amply  protected  and  secured. 

In  passing  upon  this  motion,  October  28, 1892,  your  office  stated  that 
all  appeals  had  been  withdrawn,  as  required,  and  said,  inter  alia^ — 

A  thorough  examination  of  the  compromise  and  its  effects  convinces  me  that  the 
private  rights  of  property  of  all  parties,  whether  claiming  under  the  townsite  or 
mineral  law,  is  amply  protected  and  secured  thereby,  and  not  wishing  to  throw  any 
obstacle  or  hindrance  in  the  way  to  a  speedy  adjustment  of  this  matter,  I  have 
decided,  upon  the  showing  made,  to  modify  said  decision  by  revoking  said  require- 
ment, and  will  now  proceed  to  consider  the  motion  to  cancel  a  specified  portion  of 
the  townsite  entry  and  award  the  same  to  the  mineral  claimants. 

As  to  the  protest  of  Joseph  B.  Moore  and  wife,  setting  forth  the  iUegality  of  the 
comi)romise  and  that  it  was  consented  to  by  the  townsite  parties  through  fear  of 
incurriDg  the  disfavor  of  the  mineral  claimants  should  they  dissent  therefrom,  I 
must  hold  that  said  protest  is  too  general  in  character  to  warrant  this  office  in  tak- 
ing an^*^  action  thereon  further  than  to  dismiss  the  same,  which  is  hereby  done. 

«  «  4>  •  •  «  • 

In  consideration  of  the  aforesaid  compromise  agreement,  and  not  being  unmindful 
of  the  iact  that  the  courts  look  with  favor  upon  a  compromise,  I  am  forced  to  the 
coucluHiou  that  the  evidence  now  before  this  office  shows  satisfactorUy  that  the 
claims  in  the  controversy  are  valuable  for  mining  purposes,  therefore  all  the  pro- 
ceedings iu  the  matter  of  hearing  had  in  this  case  are  hereby  vacated  and  set  aside, 
and  office  decision  of  June  5,  and  December  2,  1891,  are  accordingly  revoked. 

The  mineral  claims  having  thus  been  shown  to  be  valuable  and  the  land  covered 
tht'reby  not  subject  to  townsite  entry,  said  cash  entry  No,  825,  for  the  Lead  City 
toAvusite,  is  hereby  held  for  cancellation  to  the  extent  of  conflict  therewith,  described 
by  metes  aud  bouuds  as  follows : 

From  so  much  of  this  decision  as  dismissed  said  protest,  the  Moores 
appealed,  assigning  numerous  grounds  of  error,  and  by  office  letter  of 
March  10, 1893,  the  right  of  appeal  was  denied.  It  is  by  reason  of 
this  action  that  counsel  asked  for  a  writ  of  certiorari,  alleging  several 
grounds  of  error,  covering  nearly  all  the  decisions  in  the  controversy, 
which,  in  my  view,  have  no  bearing  on  this  proceeding  at  all. 

The  original  controversy  here  was  one  between  the  townsite  aud 
mineral  claimants^  and  the  sole  question  was  as  to  the  charaeter  of  the 
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land.  The  parties  in  interest  saw  fit  to  compromise  their  differences  in 
such  a  manner,  as  stated  in  the  decisions  and  by  counsel  for  both  sides 
of  the  original  controversy,  "that  the  private  rights  of  property  of  all 
parties,  whether  claiming  under  townsite  or  mineral  law,  is  completely 
protected  and  secured."  This  proposition  is  not  denied  by  the  appli- 
cants herein. 

One  of  the  specifications  of  error  upon  which  this  application  is  based, 
is  that  the  judgment  of  June  5, 1891,  canceling  the  Golden  Beef  loca- 
tion, has  become  final,  there  having  been  no  appeal  taken  therefrom. 
The  so-called  protestant  says  that  the  appeal  was  taken.  Both  state- 
ments are  under  oath ;  both  affiants  are  attorneys,  and  presumed  to  know 
the  details  of  the  matter  in  hand.  With  this  contradictory  statement 
before  me,  it  became  necessary  to  informally  examine  the  record  of 
the  appeals  in  your  office,  and  I  find  that  an  appeal  was  taken  from  the 
decision  in  reference  to  the  Golden  Beef.  The  matter  in  controversy 
between  the  townsite  and  mineral  claimants,  as  to  this  particular  claim, 
was,  therefore,  still  alive,  and  the  mineral  claimants  had  the  undoubted 
right  to  withdraw  their  appeal  and  effect  a  compromise,  if  they  desired. 

What  position  do  the  Moores  occupy  in  this  controversy!  As  shown 
by  the  abstract  of  title  to  the  lot  they  claim,  Sue  6.  Moore  became  the 
owner  of  the  lot  in  May,  1887.  The  original  proceeding  was  initiated  in 
July,  of  the  same  year,  and  the  hearing  was  first  ordered  for  September, 
18S8,  but  the  testimony  was  not  taken  until  May,  1889.  The  first  decision 
in  your  office  was  rendered  in  June,  1891,  and  the  second  in  December, 
of  the  same  year.  During  all  this  time,  and  until  March,  1892,  the 
Moores  were  silent,  so  far  as  the  record  discloses,  and,  presumably, 
acquiesced,  as  did  all  the  other  residents,  with  one  exception,  in  the 
proceedings.  Now  at  the  latter  date  they  come  in  with  an  objection  to 
the  compromise  that  the  parties  litigant  have  effected.  All  they  ask  is 
that  no  '•settlement  of  the  controversy  "  be  allowed  without  the  signa- 
ture of  all  property  owners.  What  controversy!  Why,  the  one  pend- 
ing between  the  townsite  and  mineral  claimants,  and  in  which  they 
were  not  parties.  They  are  called,  interchangeably  "  protestants," 
*•  contestants,'^  and  "intervenors,"  without  apparently  being  able  to 
determine  among  themselves  just  what  their  legal  status  is.  These 
terms  have  well  defined  meanings  in  our  practice,  and  parties  should 
bring  themselves  within  the  rules  prescribed,  in  order  to  get  before 
the  Department. 

The  Moores  cannot  be  considered  as  "  intervenors,''  because  they  do 
not  seek  to  be  made  parties  to  the  action.  "  Intervention  "  is  defined 
to  be  "  the  act  by  which  a  third  party  becomes  a  party  in  a  suit  pend- 
ing between  other  persons."  (Bouvier's  Law  Die,  Vol.  1,  834.)  It  is 
not  necessary  to  discuss  this  proposition,  however,  as  counsel  say, "  our 
clients,  therefore,  are  not,  strictly  speaking,  interveners,''  but  they  claim 
that  ^^  they  have  been  in  the  case,  as  parties  plaintiff,  by  their  agents, 
all  the  time.'' 
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They  are  not  "  protestants  "  in  the  legal  meaning  of  that  term,  for 
the  reason  that  they  do  not  allege  any  failure  on  the  part  of  any  one 
connected  with  the  procurement  of  the  government  title  to  comply  with 
the  law,  neither  do  they  allege  any  fraud  as  against  the  government' 
It  needs  no  argument  to  show  that  they  are  not  in  any  sense  ^^  con- 
testants." 

It  seems  to  me  that  it  is  idle  to  argue  that  a  mere  **  objector"  to  pro- 
ceedings, over  which  the  Department  has  no  jurisdiction,  such  as  a 
compromise  between  litigants,  as  in  this  case,  has  any  right  to  be  heard 
on  appeal,  especially  where  it  is  shown  that  he  has  not  brought  himself 
within  any  rule  of  law  or  practice  that  would  entitle  him  to  a  standing 
in  conrt,  and  where,  in  fact,  he  does  not  seek  to  bemade  a  party. 

I  am  of  the  opinion  that  the  applicants  herein  have  not  made  such  a 
showing  here  as  would  entitle  them  to  be  made  parties  to  the  action. 
That  being  the  conclusion,  it  follows  that  they  cannot  be  permitted  to 
prosecute  an  appeal. 

Therefore,  without  discussing  any  other  question  that  might  be  sug- 
gested in  this  proceeding,  this  application  must  be  denied,  because  it 
is  apparent  that  the  appeal  a^ked  for  would  be  dismissed  if  before  the 
DepartmcMit.     (Forney  v.  Union  Pacitic  Ry.  Co.,  1 1  L.  D.,  430.) 


KATLnOAD  GRANT-FOUFKITURK  OF  CHARTER. 

GhBISTIANSEN  ET  AL.  V.  HASTINaS  AND  DAKOTA  BT.  GO. 

The  fact  th  at  a  railroad  is  not  constraoted  within  the  period  fixed  by  the  granting 
act,  or  that  the  charter  of  the  company  ia  declared  forfeited  by  judicial  decree, 
does  not  authorize  the  Department  to  disregard  the  grant,  and  withhold  title  to 
lands  which,  under  the  terms  of  the  grant  were  subject  thereto,  and  became  the 
property  of  said  company  prior  to  the  forfeiture  of  its  charter. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem* 

her  J21y  1893. 

I  have  considered  the  appeals  forwarded  with  your  letters  of  July 
21,  and  August  3,  181)2,  from  your  decision  of  November  24,  1891,  sus- 
taining the  action  of  the  local  officers  in  rejecting  the  applications,  spe- 
cifically described  in  your  letters,  for  conflict  with  the  grant  under  the 
act  of  July  4, 1866  (14  Stat.,  87),  to  aid  in  the  construction  of  a  railroad 
from  Hastings,  Minnesota,  to  the  western  boundary  of  the  State,  which 
grant  was,  by  the  State,  conferred  upon  the  Hastings  and  Dakota  Rail- 
way Company. 

The  lands  herein  involved  are  within  the  primary,  or  granted,  limits 
of  the  grant  for  the  Hastings  and  Dakota  Railway  Company,  the  rights 
of  which  attached  in  said  limit  June  26,  18G7.  They  are  also  within 
the  indemnity  limit43  of  the  grant  for  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company  (main  line),  and  were  selected  on  account 
of  said  grant. 
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In  the  case  between  said  companies,  involving  their  respective  rights 
in  conflicting  limits,  it  was  held,  as  to  the  lands  in  class  <^A,^'  which 
ai*e  similar  to  those  in  question — viz:  those  within  the  primary  limits 
of  the  Hastings  and  Dakota  Eailway  Company's  gi  ant,  and  also  within 
the  indemnity  limits  of  the  Manitoba  Company's  grant — that  all  lands 
free  firom  claim  at  the  date  of  the  attachment  of  rights  under  the  grant 
for  the  Hasting  and  Dakota  Eailway  Company  passed  to  that  company. 
(13  L.  D.,  440.) 

Upon  the  promulgation  of  this  decision  you,  in  letter  of  November 
12,  1891,  addressed  to  the  local  officers,  canceled  the  indemnity  selec- 
tions  theretofore  made  by  the  Manitoba  Company  of  these  lands. 

The  numerous  applications  to  file  for  or  enter  the  lands  in  question 
were  rejected  by  the  local  officers  for  conflict  with  the  rights  of  the 
railroad  companies  under  both  grants,  but,  having  canceled  the  selec- 
tions by  the  Manitoba  Eailway  Company,  your  decision,  appealed  from, 
sustains  the  rejection  for  conflict  with  the  grant  for  the  Hastings  and 
Dakota  Eailway  Company. 

There  is  nothing  in  the  record  before  me  to  show,  either  by  allegation 
or  proof,  that  any  of  the  lands  in  question  were  reserved,  occupied,  or 
claimed  adversely  to  the  company  at  the  date  of  the  attachment  of 
rights  under  its  grant.  The  road  was,  however,  built  out  of  time,  and 
having  sold,  or  leased,  the  road  bed  and  rolling  stock,  the  charter 
granted  the  Hastings  and  Dakota  Eailway  Company  was,  in  1886,  by 
the  State  courts,  forfeited  for  non-user,  and  it  appears  from  subsequent 
proceedings  that  Eussell  Sage  has  been  appointed  trustee  for  the 
stockholders  to  take  charge  of  the  estates  and  effects  of  said  company. 
(36  Minn.,  246-270;  see  also  Ex.  Doc.  No.  188,  52d  Congress,  2d  ses- 
sion.) 

No  action  has  been  taken  by  Congress  forfeiting  this  grant,  so  the 
sole  question  for  consideration  is:  Does  the  fact  that  the  road  was 
built  out  of  time,  and  that  its  charter  has  been  forfeited  authorize 
this  Department  to  disregard  the  grant  and  make  other  disposition  of 
the  lands  T 

It  is  first  necessary  to  inquire  what  title  the  company  had  in  these 
lands  prior  to  the  forfeiture  of  its  charter;  for,  if  its  title  was  then  com- 
X)lete,  the  lands  became  part  of  its  assets,  and  would  follow  the  dis- 
position of  its  other  properties. 

In  the  case  of  the  Wisconsin  Eailroad  Company  v.  Price  county  (133 
U.  S.,  496),  the  question  before  the  court  was,  as  to  whether  certain 
parcels  of  lands  within  its  granted  and  indemnity  limits  were  subject 
to  taxation.    As  to  the  granted  lands  the  court  held: 

The  road  having  been  built  as  early  as  June,  1877,  aud  supplied,  as  required,  with 
the  appurtenances  specified,  the  company  was  eutitled  to  have  the  restrictions  upon 
the  nse  of  the  laud  released.  It  had  then,  to  the  eleven  forty-acre  parcels  which 
were  capable  of  identiiication,  an  indefeasible  right  or  title;  it  matters  not  which 
term  be  used.  The  subsequent  issue  of  the  patents  by  the  United  States  was  nut 
essential  to  the  ri^^ht  of  the  company  to  those  parcels,  although  iu  many  respects 
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they  would  have  been  of  great  service  to  it.  They  wonld  have  served  to  identify 
the  lands  as  coterminous  with  the  road  completed;  they  wouhl  have  been  evidence 
that  the  grantee  had  complied  with  the  conditions  of  the  grant,  and  to  that  exten- 
that  the  grant  was  relieved  of  poesibility  of  forfeiture  for  breach  of  them;  they 
would  have  obviated  the  necessity  of  any  other  evidence  of  the  grantee's  right  to 
the  Innds;  and  they  would  have  been  evidence  that  the  lands  were  subject  to  the 
disposal  of  the  railroad  company  with  the  consent  of  the  government.  They  would 
have  been  in  these  respects  dec^ls  of  further  assurance  of  the  patentee's  title,  and, 
therefore,  a  source  of  quiet  and  peace  to  it  in  its  possessious.  .  .  .  We  are 
of  opinion,  therefore,  that  these  eleven  forty-acre  parcels  were  in  1883  subject  to 
taxation  by  the  State  of  Wisconsin.  The  lands  had  become  the  property  of  the  rail- 
road compauy,  and  there  was  nothing  to  hinder  their  use  and  enjoyment.  For  that 
purpose  it  is  immaterial  whether  it  be  held  that  the  company  then  had  a  legal  and 
Indefeasible  title  to  the  lands,  or  merely  an  equitable  title  to  them  to  be  subse- 
quently perfected  by  patents  from  the  government. 

By  the  terms  of  the  acts  making  the  grant  for  the  Wisconsin  Cen- 
tral Eailroad  Company,  that  road  was  required  to  be  built  by  Decem- 
ber 31,  1876,  so  it  will  be  seen  that  the  land  involved  in  the  case  then 
before  the  court  was  opposite  the  portion  of  that  road  whiqh  was  built 
out  of  time.  See  also  St.  Paul  and  Pacific  E.  R.  Co.  v.  Northern  Pacific 
R.  R.  Co.  (139  U.  8.,  1),  and  cases  therein  cited.  In  that  case  it  was 
held: 

The  route  not  being  at  the  time  determined,  the  grant  was  in  the  nature  of  afloat, 
and  the  title  did  not  attach  to  any  specific  sections  until  they  were  capable  of  iden- 
tification ;  but  when  once  identified  the  title  attached  to  them  as  of  the  date  of  the 
grant,  except  as  to  such  sectionsas  were  specifically  reserved.  It  is  in  this  sense  that 
the  grant  is  termed  one  in  praesenH;  that  is  to  say,  it  is  of  that  character  as  to  all 
lands  within  the  terms  of  the  grant,  and  not  reserved  from  it  at  the  time  of  the 
definite  location  of  the  route. 

Tlie  Hastings  and  Dakota  Railway  Company  completed  that  part  of 
its  road  extending  from  Hastings  to  Glencoe,  seventy-four  miles,  within 
the  statutory  period,  and  the  remainder,  128.1  miles,  after  the  expira- 
tion of  that  period. 

As  it  appears  that  the  lands  in  question  are  of  the  character  granted 
by  the  act  of  1866,  to  aid  in  the  construction  of  the  road  since  known  as 
the  Hastings  and  Dakota  Railway,  being  within  the  limits  and  not  cov- 
ered by  the  excepting  clause,  I  must,  following  the  above  decisions  ot 
the  court,  hold  that  these  lands  were,  prior  to  the  proceedings  under 
which  its  charter  was  forfeited,  the  property  of  the  Hastings  and  Da- 
kota Railway  Company,  and  that  the  sole  duty  of  this  Department  in 
the  premises,  having  found  them  to  be  of  the  character  granted,  is  to 
certify  them  on  account  of  the  grant.  The  rejection  of  the  applica- 
tions in  question  is  therefore  sustained. 

It  appears,  however,  from  your  report  of  August  3, 1892,  that,  with 
the  exception  of  three  tracts,  all  the  lands  embraced  in  said  applica- 
tions were,  by  you,  inadvertently  included  in  a  list  submitted  for  the 
approval  of  this  Department,  which  list  was  approved  on  April  8, 1892, 
on  account  of  this  grant.    In  explanation  of  such  oversight,  it  is  stated: 

The  clork  in  charge  of  the  appeal  desk  in  the  railroad  division  of  this  office,  hav- 
ing Jurisdiction  over  these  appeals,  became  seriously  iU  early  in  March,  and  has  not 


DECISIONS  RELATING  TO   THE  PUBLIC   LANDS.  305 

been  on  dnty  since,  and  as  a  result  the  appeals  were  not  noted  upoa  the  tract  books 
lelating  to  the  lands  involved,  so  that  in  the  preparation  of  a  list  of  lands  for  certi- 
fiostion  on  accoant  of  the  Hastings  and  Dakota  Railway  grant  (which  work  was 
performed  pnrsaant  to  departmental  instroction  that  said  grant  should  he  adjusted 
without  delay),  the  olerks  engaged  in  the  performance  of  that  duty  had  no  notice  of 
the  pendency  of  said  appeals. 

In  the  present  case  no  harm  has  resulted  from  sach  oversight,  as  the 
rejection  of  the  applications  was  proper,  but  care  should  be  taken  to 
avoid  such  errors  in  the  future,  by  making  proper  detail  where  clerks 
having  charge  of  such  matters  are  for  any  reason  absent. 


80i:.I>IBBS>  ADDITIONAIi  HOMESTEAD-^CONFIBBCATIOH. 

V.  T.  MOSHIBR  ET  AL. 

The  confirmatory  provisions  of  section  7,  act  of  March  3, 1891,  extend  to  a  soldier's 
additional  homestead  entry,  made  on  a  certificate  of  right  hased  upon  alleged 
service  in  the  Missouri  Home  Guards^  though  the  records  of  the  War  Depart- 
ment faU  to  show  such  serrice. 

Secretary  Smith  to  the  OofMnissioner  of  the  General  Land  Office^  September 

J21f  1893. 

I  have  considered  the  appeal  of  J.  B.  Haggin,  transferee,  from  your 
decisions  of  April  20,  and  June  19, 1891,  holding  for  cancellation  sol- 
diers' additional  homestead  entry,  made  in  the  name  of  Y.  T.  Moshier, 
April  10, 1882,  for  the  B.  i  of  NW.  J,  Sec  10,  T.  11  K.,  R.  27  W.,  San 
Francisco,  Califomia. 

A  certiflcate,  showing  an  additional  right  of  entry  for  eighty  acres, 
was  issued  to  V.  T.  Mo  shier,  July  17, 1878,  upon  which  the  entry  above 
described  was  allowed. 

By  your  letter  of  May  21, 1885,  said  entry  was  held  for  cancellation 
for  illegality,  it  being  based  upon  alleged  service  in  the  Missouri  Home 
Cruards. 

An  appeal  was  taken,  and,  on  August  17, 1886,  the  case  was  returned 
to  you  for  consideration,  in  connection  with  the  act  of  May  16, 1886  (24 
Stat,  23). 

]^o  further  action  appears  to  have  been  taken  upon  the  case,  until 
CD  December  10, 1890,  call  was  made  upon  the  War  Department  for  an 
official  statement  of  the  service  of  Moshier,  who  alleged  service  in  Com- 
pany ^'  A,"  Gasconade,  Co.,  Missouri  Home  G-uards  Begiment. 

The  following  day,  report  was  made  ^<  that  the  name  of  Y.  T.  Moshier 
has  not  been  found  on  rolls  of  Company  'A,'  Gasconade  Co.,  Missouri 
Home  Guards,  as  shown  by  books  Hawkins  Taylor  commission." 

On  April  20, 1891,  you  again  held  the  additional  entry  for  cancella- 
tibn  for  illegality,  but,  as  it  appeared  to  be  possible  that  Moshier  might 
have  served  in  some  other  organization  than  the  Missouri  Home 
1600— VOL  17 ^20 
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Guards,  yon  allowed  sixty  days  from  notice  within  wliich  to  furnish 
proper  evidence  of  his  military  service. 

April  28, 1891,  Britton  and  Gray,  attorneys  for  Haggin,  filed  with 
you  a  motion  for  reconsideration  of  your  decision  of  April  20,  asking 
that  under  section  7  of  the  act  of  March  3, 1891  {26  Stat.,  1095),  patent 
be  issued.  They  claimed  that  it  was  unnecessary  to  call  for  additional 
evidence;  that  the  entry  was  made  April  10, 1882;  that  April  20, 1882, 
J.  B.  Uaggin  purchased  the  land  for  a  valuable  corsideration;  that  on 
November  13, 1882,  they  filed  Haggin's  affidavit,  setting  up  these  facts, 
and  filed  with  you  a  copy  of  said  affidavit;  that  the  purchase  was  made 
in  good  faith,  relying  upon  the  certificat-e  of  your  office;  that  the  entry 
was  made  under  the  homestead  law,  and  certificate  issued  thereon; 
that  there  are  no  adverse  claims  initiated  prior  to  final  entry,  or  at  any 
time;  that  the  land  was  sold  prior  to  March  1, 1888,  and  <<  after  final 
proof,''  tx)  a  bona  fide  purchaser  for  a  valuable  consideration. 

On  the  19th  day  of  June,  1891,  you  passed  upon  the  motion  for  recon- 
sideration and  denied  the  same. .  Haggin  appeals  from  your  decisions 
of  April  20,  and  June  19,  1891,  and  assigns  error  as  follows : 

First :  In  holding  that  said  entry  was  illegal  in  its  inception* 

Second :  In  not  applying  to  the  case  the  beneficial  provisions  of  the  act  of  Jnne 

15, 1880,  and, 
Third:  In  holding  that  the  entry  is  not  fnlly  covered  by  the  provisions  of  the 

seventh  section  of  the  act  of  March  3, 1891,  stated  above. 

In  the  case  of  United  States  v.  Samuel  0.  Ooonsy  (14  L.  D.,  457),  it 
was  held  that  the  confirmatory  operation  of  section  7  of  the  act  of  March 
3, 1891  {supra)^  extends  to  soldiers'  additional  homestead  entries,  based 
on  service  in  the  Missouri  Home  Guards.  The  only  difference  between 
that  case  and  the  one  now  under  consideration  is  that  in  the  present 
case  the  report  fix)m  the  War  Department  does  not  show  the  service  as 
alleged,  according  to  the  returns  of  the  Hawkins  Taylor  commission. 

I  find,  upon  examination  of  the  papers,  that  the  affidavit,  on  which 
the  certificate  of  the  right  to  additional  entry  issued,  alleges  that  the 
entryman  enlisted  under  the  name  of  Y.  T.  Moshur^  and  had  the  call 
been  made  in  that  name,  a  different  report  might  have  been  received. 
However  this  may  be,  I  am  of  the  opinion  that  this  report  does  not 
affect  the  question  now  under  consideration,  viz:  the  effect  of  tbe  con- 
firmatory provision  incorporated  in  the  body  of  section  7  of  the  act  of 
March  3, 1891. 

It  has  been  held  that  service  in  the  Missouri  Home  Guards  does  not 
entitle  the  party  to  the  benefits  of  sections  2304  and  2306  of  tbe  Eevised 
Statutes,  authorizing  soldiers'  additional  homestead  entries,  but,  in  tbe 
case  of  United  States  v.  Ooonsy  {8upra)y  the  confirmatory  operation  of 
this  section  was  held  to  extend  to  such  entries  in  the  hands  of  a  bona 
fide  transferee  under  a  purchase  made  prior  to  March  1, 1888. 

If  service  in  the  Missouri  Home  Guards  by  one  borne  upon  the  records 
as  shown  in  the  War  Department  will  not  support  an  additional  entry, 
wherein  is  the  difference,  so  far  as  the  confirmatory  operation  of  the  act 
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iB  coDceniedy  whether  the  present  entryman  was  borne  upon  the  rolls 
as  prepared  or  not. 

The  purchaser  in  this  case,  in  all  probability  acting  upon  the  strength 
of  the  certificate  issued  by  your  office  showing  the  party  entitled  to  an 
additional  entry  of  eighty  acres  is  presumably  in  as  good  faith  as  he 
who  purchased  from  Coonsy. 

I  am  therefore  of  the  opinion  that  the  entry  is  confirmed,  if,  after  due 
notice,  the  transferee  satisfactorily  shows  compliance  with  the  circular 
of  May  8, 1891  (12  L.  D.,  460). 

Your  decision  is  reversed ;  and  the  record  is  herewith  returned,  for 
the  adjudication  of  the  rights  of  the  transferee  under  the  circular 
referred  to. 


bahaoad  i<ain>sm9ectiok  5,  act  of  mabch  8,  188t. 

Sethman  v.  Glise. 

The  light  of  pnrohase  ondeT  Bection  5,  act  of  March  S,  1887,  accorded  to  honafide 

purchaseiB  of  the  land,  who  haye  the  requisite  qnalifications  in  the  matter  of 

oitizenshipi  is  not  dependent  upon  the  qualifications  of  the  immediate  grantee 

of  the  company. 
The  right  of  a  qualified  transferee  to  purchase  under  said  section  is  not  affected  by 

the  fact  that  his  purchase  was  made  after  the  passage  of  said  act,  if  the  land 

was  originally  purchased  in  good  faith  from  the  company. 
A  claim  resting  upon  an  application  to  enter  is  not  protected  under  either  of  the 

piOTisos  to  said  section,  aa  the  terms  thereof  provide  only  for  the  protection  of 

settlement  rights. 

Beeretary  &nith  to  the  Oammissioner  of  the  General  Land  Office^  Septem- 
ber J21j  1893. 

The  N.  i  of  the  NW.  J  of  section  6,  T.  3  8.,  E.  68  W.,  Denver,  Colo- 
rado, is  within  the  primary  or  granted  limits  of  the  grant  of  July  1, 
1862  (12  Stats.,  489),  and  July  2, 1864  (13  Stats.,  356),  to  the  Union 
Padflc,  formerly  the  Denver  Paciflc  Bailway  Company,  the  right  of 
which  attached  to  lands  in  this  vicinity  August  20, 1869. 

On  June 27, 1866,  Alexander  F.  Safely  filed  preemption  declaratory 
statement  No.  2292, for  the  tract  in  question,  alleging  settlement  thereon 
the  same  day. 

On  November  6, 1873,  the  railroad  company  having  submitted  cer- 
tain affidavits  to  the  effect  that  Safely  had  abandoned  his  claim,  you 
awarded  the  tract  to  the  company,  stating  substantially  that  the  rec- 
ords of  your  office  showed  that  the  filing  of  Safely  had  expired  by  lim- 
itation. 

On  March  15,  1884,  the  company  sold  the  tract  for  (1,099.98  to 
Oenordo  Lasasso  and  Sabbato  Sungaria.  The  purchasers  took  posses- 
sion of  the  tract  in  the  fall  of  1884,  built  a  house  thereon  and  settled 
upon  the  land,  placing  some  $2,000  worth  of  improvements  thereon, 
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and  they  and  their  grantees  have  maintained  possession  and  resided 
upon  the  tract  continnously  since  said  first  settlement. 

On  Jane  15, 1885,  Harry  B.  Clise  made  an  application  to  enter  said 
tract  as  a  homestead,  which  was  rejected  the  same  day  for  the  reason 
that  the  tract  was  railroad  land.  He  appealed  from  this  order  of  rejec- 
tion to  you. 

On  March  10, 1886,  William  A.  Gates  made  a  timber  culture  applica- 
tion for  said  tract,  which  was  rejected  the  same  day  for  the  same  reason 
assigned  for  the  rejection  of  Clise's  homestead  application.  He  also 
appealed  from  said  order  of  rejection  to  you. 

On  May  24, 1886,  Genordo  Lasasso,  one  of  the  purchasers  from  the 
railroad  company,  filed  a  protest  against  the  allowance  of  the  applica- 
tions of  Clise  and  Gates,  and  at  the  same  time  made  a  homestead  appli- 
cation for  the  tract,  which  was  rejected  on  the  same  day  for  the  same 
reason' assigned  as  a  cause  for  the  rejection  of  the  applications  of  Glise 
and  Gates,    He  appealed  from  the  order  of  rejection  to  you. 

On  June  19,  1886,  you  held  the  tract  in  question  to  have  been 
excepted  from  the  grant  to  the  railroad  company  by  reason  of  the  filing 
of  Bafely,  which  action  was  affirmed  by  this  Department  on  Decem- 
ber 8, 1888.  (Harry  E.  Glise  v.  Union  Pacific  Eailway  Gompany,  Pres? 
Gopy  Book  Ko.  167,  p.  315.) 

On  April  19, 1887,  the  grantees  of  the  railroad  company  assigned 
and  transferred  their  claims  to  the  tract  under  their  contract  of  pur- 
chase with  the  company  to  Peter  H.  Sethmau,  and  on  August  27, 1888, 
said  company  executed  a  deed  conve3nLng  the  tract  to  Sethman. 

On  January  2, 1889,  you  ordered  a  hearing  to  determine  which  of 
the  applicants,  Glise,  Gates,  or  Lasasso,  was  entitled  to  enter  the  land. 
The  trial  was  set  for  February  26, 1889,  and  was  attended  by  Glise  and 
Lasasso.  The  former  submitted,  in  support  of  his  right  to  make  entry, 
his  homestead  application,  and  rested  his  case.  Lasasso  refused  to 
offer  any  evidence,  but  moved  to  dismiss  the  hearing. 

On  January  30, 1890,  Sethman  filed  notice  of  his  intention  to  make 
proof  on  March  5, 1890,  of  his  rights  to  make  entry  and  purchase  the 
land  under  the  provisions  of  the  5th  section  of  the  act  of  March  3, 1887 
(24  Stat.,  556). 

On  March  5, 1890,  said  proof  was  submitted,  and  on  March  20, 1890, 
the  register  and  receiver  held  that  the  final  proof  of  Sethman  could  not 
be  considered,  or  any  further  action  taken  therein,  until  the  applications 
pending  before  your  office  should  be  disposed  of.  They  accordingly  dis- 
missed his  proof.    From  their  action  he  appealed  to  you. 

On  March  26, 1890,  Lasasso  filed  in  the  local  land  office  a  motion  and 
application  praying  that  his  appeal  of  March  12, 1886,  from  the  rejection 
of  his  application  to  make  homestead  of  said  tract  be  dismissed,  and  on 
April  28th,  following,  you  di.'^missed  said  appeal.  Lasasso  therefore 
ceased  to  have  any  interest  in  the  case,  and  Gates,  having  defaulted  at 
the  hearing  ordered  to  determine  the  respective  rights  of  the  applicants 
for  the  land,  has  abandoned  whatever  interest  he  m£fy  have  had  in  the 
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tract  by  reason  of  his  application  for  entry.  Thus  it  is  seen  that  all 
parties  claiming  any  rights  in  the  land  in  question  have  dropped  ont  of 
the  controversy,  except  Glise,  who  claims  by  reason  of  his  homestead 
application  filed  in  18S5,  and  Sethman,  who  claims  as  grantee  under  the 
purchase  of  Lasasso  and  others  from  the  railroad  company  in  1884,  to  be 
entitled  to  purchase  the  tract  from  the  government  under  the  5th  sec- 
tion of  the  adjustment  act,  supra. 

On  October  7, 1890,  you  considered  the  rights  of  these  two  parties, 
and  held  the  claim  of  Glise  to  be  paramount.  You  accordingly  affirmed 
the  action  of  the  local  land  officers  in  refusing  to  consider  the  proof 
made  by  Sethman. 

He  has  appealed  from  your  judgment  to  this  Department. 

The  section  under  which  he  claims  the  right  to  purchase  from  the 
government  is  as  follows : 

Ssc.  5.  That  where  any  said  company  shall  have  sold  to  citizens  of  the  United 
8tateS|  or  to  persons  who  have  declared  their  intention  to  become  snch  citizens,  as  a 
part  of  its  grant,  lands  not  conveyed  to  or  for  the  nse  of  such  company,  said  lands 
being  the  numbered  sections  prescribed  in  the  grant,  and  being  coterminous  with 
the  constructed  parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason 
excepted  from  the  operation  of  the  grant  to  said  compnny,  it  shall  be  lawful  for  the 
bona  fide  purchaser  thereof  from  said  company  to  make  payment  to  the  United  States 
for  said  lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents 
shall  issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns :  Provided, 
That  all  lands  shall  be  excepted  from  the  provisions  of  this  section  which  at  the  date 
of  such  sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre- 
emptioD  or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation 
have  not  since  been  voluntarily  abandoned,  as  to  which  excepted  lauds  the  said  pre- 
emption and  homestead  claimants  shaU  be  permitted  to  perfect  their  proofs  and 
entries  and  receive  patents  therefor:  Provided  further,  That  this  section  shall  not 
apply  to  lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hun- 
dred and  eighty-two,  by  persons  claiming  to  enter  the  same  under  the  settlement 
laws  of  the  United  States,  as  to  which  lands  the  parties  claiming  the  same  as  afore- 
Baid  shall  be  entitled  to  prove  up  and  enter  as  in  other  like  cases. 

The  circular  of  instructions  of  November  22, 1887,  (6  L.  D.  276),  issued 
under  the  act  in  question,  speaking  of  the  rights  «kf  purchasers  under 
the  5th  section  thereof,  provides  that, — 

Under  this  section,  when  the  company  has  sold  to  citizens  of  the  United  States, 
or  persons  who  have  declared  their  intention  to  become  siicli  citizens,  the  numbered 
sections  prescrilied  in  the  grant,  and  coterminous  with  the  constructed  ])ortioD8  of 
the  road,  within  either  the  granted  or  indemity  limits,  and  which  upon  the  adjust- 
ment of  the  grant  are  shown  to  be  excepted  from  the  operation  of  the  grant,  it  shall 
be  lawful  for  snch  parchasers — if  their  purchases  bona  fide — ^to  purchase  said  land 
from  the  government,  by  payment  of  the  gov<A>nment  price  for  like  lauds,  unless 
Baid  lands  were  at  the  date  of  purchase  in  the  bona  fide  occupation  of  adverse  claim- 
ants under  the  pre-emption  or  homestead  laws,  in  which  case  the  pre-emptor  or 
homestead  claimant  may  be  permitted  to  perfect  his  proof,  unless  he  has  since  vol- 
untarily abandoned  the  land. 

Under  the  last  proviso  of  said  section,  however,  if  a  settlement  was  made  on  said 
lands  snbseqnent  to  December  1,  1882,  by  persons  claiming  the  same  under  the  set- 
tlement lawa  of  the  United  States,  it  will  defeat  the  right  of  the  purchaser  whether 
said  purchase  was  made  prior  to  or  subsequent  to  December  1,  1882,  and  the  settler 
will  be  allowed  to  prove  up  for  said  lands  as  in  other  like  cases. 
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And  the  general  circular  under  the  act  in  question,  dated  February 
13, 1889  (8  L.  D.,  348),  provides  the  manner  of  procedure  under  the 
section  in  question.  It  provides  among  other  things  at  page  352,  that 
the  proof  on  the  part  of  the  applicant  to  purchase,  must  show, — 

1.  That  the  tract  was  of  the  numbered  sectione  prescribed  by  the  grant. 

2.  That  it  was  coterminous  with  constructed  parts  of  said  road. 

8.  That  it  was  sold  by  the  company  to  the  applicant^  or  one  under  whom  he  claims, 
as  a  part  of  its  grant. 

4.  That  it  was  excepted  from  the  operation  of  the  grant. 

5.  That  at  the  date  of  said  sale  it  was  not  in  the  bona  fide  occupancy  of  adyerse 
claimants  under  the  pre-emption  or  homestead  laws^  whose  claims  and  occupancy 
haye  not  since  been  yoluntarily  abandoned. 

6.  That  it  has  not  been  settled  upon  subsequent  to  the  first  day  of  December,  188 ', 
by  any  person  or  persons  claiming  the  right  to  enter  the  same  under  the  settlement 
laws. 

7.  That  the  applicant  is,  or  has  declared  his  intention  to  become,  a  citizen  of  the 
United  States. 

8.  And  that  he,  or  one  under  whom  he  claims,  was  a  bona  fide  purchaser  of  the 
land  from  the  company. 

The  circular  of  instructions  under  the  5th  section  of  the  act  in  ques- 
tion, dated  August  30, 1890  (11  L.  D.,  229).  holds  on  page  230  thereof, 
that— 

It  can  make  no  difference,  in  my  Judgment,  whether  the  applicant  is  the  immedi* 
ate  purchaser  from  the  company,  or  a  purchaser  one  or  more  degrees  removed.  If 
he  is  a  bona  fide  purchaser  of  the  land,  and  has  the  required  qualification  as  to  cit- 
izenship, he  is  within  the  intendment  of  the  statute,  and  if  he  be  not  the  original 
purchaser  from  the  company  it  is  immaterial  what  the  qualifications  of  his  immedi- 
ate grantor,  or  the  intervening  purchasers  may  have  been.  If  his  immediate  grantor 
was  a  foreigner,  and  his  purchase  was  simply  for  the  purpose  of  acquiring  title  from 
the  government  for  the  benefit  of  the  foreigner,  he  would  not  be  a  bona  fide  purchaser, 
and  would  not  therefore  come  witbin  the  terms  of  the  act. 

It  was  not  in  any  sense,  the  intention  of  Congress  to  confirm  sales  made  by  the 
eompany,  but  rather  to  afford  to  citizens,  or  persons  having  declared  their  intention 
to  become  such,  who  were  bona  fide  purchasers  of  lands  to  which  the  company  had 
not  title,  a  means  of  acquiring  title  from  the  government,  to  the  exclusion  of  settlers 
or  purchasers  under  the  general  land  laws. 

It  was  determined  by  the  Department  December  8, 1888,  that  the 
filing  of  Safely  excepted  the  tract  in  question  from  the  operation  of  the 
grant  to  the  railroad  company.  The  application  of  Clise  to  make  a 
homestead  entry  was  filed  on  June  15^  1885.  Lasasso  had  been  living 
on  the  land  at  that  time  for  almost  a  year,  and  had  placed  thereon 
improvements  worth  two  thousand  dollars.  The  grantors  of  Sethman 
bought  the  tract  from  the  railroad  company  on  March  15, 1884,  and 
they  and  their  grantees  hav<»  had  possession  thereof  ever  since. 

There  can  be  no  question  but  that  the  tract  was  sold  by  the  railroad 
company  in  1884,  under  the  belief,  both  of  the  seller  and  buyer,  that 
it  was  railroad  land;  at  that  time  no  one  was  asserting  any  claim  to  it 
adverse  to  the  railroad  company.  The  question  has  been  raised  in 
this  case  as  to  whether  or  not  the  first  purchasers  from  the  company 
in  1884  were  citizens  of  the  United  States,  or  whether  at  that  time 
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they  had  declared  their  intention  to  become  citizens.  Sufficient  evi- 
dence is  not  before  me  from  which  I  can  determine  whether  they  were 
citizens  or  not,  or  whether  their  intentions  on  that  subject  had  been 
declared.  As  seen  heretofore,  their  qualifications  are  not  important  if 
the  pnrchasers  from  them  are  qualified.  There  is  no  abstract  with 
the  record  showing  the  transfers  of  the  tract,  or  the  assignments  of  the 
contract  of  purchase. 
It  is  asserted  by  counsel  for  Sethman  in  their  brief,  that 

After  several  aasignments  of  the  oiiginal  contract  with  the  railroad  company,  it 
was,  on  April  19,  1887,  by  its  then  owners,  assigned  to  Peter  H.  Sethman,  who  fully 
paid  for  the  land  and  completed  the  contract,  and  the  company,  by  deed  dated  April 
19,  1888,  and  acknowledged  August  27, 1888,  finally  conveyed  the  tract  to  him. 

The  question  arises  as  to  whether  Sethman,  having  purchased  the 
tract  after  the  passage  of  the  act  of  March  3, 1887,  will  be  allowed  by 
the  terms  of  the  fifth  section  thereof  to  purchase  the  land  from  the 
government  f  Said  act  directs  the  immediate  adjustment  of  railroad 
grants,  and  the  fiftb  section,  it  seems,  was  intended  to  afford  a  means 
by  which  certain  purchasers  from  the  roads,  who  should^  by  reason 
of  said  purchases,  have  acquired  equities  in  the  lands  claimed  by 
them,  the  privilege  of  saving  their  interests  by  giving  them  prefer- 
red rights  to  purchase  said  tracts  from  the  government,  and  to  save 
their  interests  more  completely  from  loss  it  was  provided  by  the  fourth 
section  of  the  act  that  they  might  recover  from  the  railroad  companies 
the  purchase  price  thereofl  The  prime  object  of  the  a<3t  was  to  provide 
for  the  adjustment  of  land  grants  made  by  Congress  to  aid  in  the  con- 
struction of  railroads,  and  to  recover  lands  erroneously  patented  to 
said  companies.  Congress  contemplated  the  immediate  adjustment  of 
these  grants,  and  while  willing  to  afford  means  for  recovering  from 
said  companies  lands  to  which  they  were  not  actually  entitled,  or  lands 
not  earned  by  them,  but  claimed  by  them  under  their  respective  grants, 
it  was  unwilliDg  to  destroy  the  equities  of  said  companies'  grantees,  or 
those  whose  title  was  held  through  them;  hence  the  fifth  section  sought 
to  protect  such  transferees. 

Attorney  General  Garland  gave  an  opinion  on  certain  questions  pro- 
posed to  him  on  the  third,  fourth  and  fifth  sections  of  this  act  on  Novem- 
ber 17, 1887  (6  L.  D.,  272),  speaking  of  the  act,  on  page  275  he  says, — 

The  whole  scope  of  the  law  from  the  second  to  the  sixth  section,  inclusive,  is 
remedial.  Its  intent  is  to  relieve  from  loss  settlers  and  bona  fide  pnrchasers,  who, 
through  the  erroneons  or  wrongful  disposition  of  the  lands  in  the  grants,  by  the 
oiBcers  of  the  government,  or  by  the  railroads,  have  lost  their  rights  or  acquired 
equities,  which  in  justice  should  be  recognized  .  .  .  The  whole  remedial  part  of 
the  law  was  passed  with  a  recognition  of  the  fact  that  the  railroad  companies  had 
sold  lands  to  which  they  had  no  just  claims. 

In  my  opinion  it  was  the  intention  of  Congress  that  the  ac^ustment 
of  these  grants  should  be  begun  at  once  and  completed  as  soon  as  pos- 
sible, yet  experience  has  shown  that  making  these  adjustments  was  not 
the  work  of  a  day  and  Congress  must  be  held  to  have  known  that  much 
time  was  necessarily  employed  before  the  end  should  be  reached. 
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The  act  directed  the  manner  of  making  adjustments^  and  it  was  the 
evident  intention  of  Oongress,  as  expressed  in  the  5th  section  of  the 
act,  that  when  in  the  adjustment  of  these  grants  it  was  ascertained 
that  land  had  been  bought  from  the  ro^ilroad  companies  for  which  they 
could  convey  no  good  title,  such  buyers  or  their  transferees,  if  banafidej 
should  be  allowed  to  purchase  the  tracts  claimed  by  them.  And  it  can 
make  no  difference,  I  think,  whether  a  transferee,  otherwise  entitled  to 
purchase,  bought  the  land  before  or  after  the  day  of  the  approval  of 
the  act,  if  it  was  originally  purchased  in  good  faith  from  any  said  com- 
pany, 

Sethman  has  declared  his  intention  to  become  a  citizen  of  the  United 
States.  He  should  be  allowed  to  purchase  the  tract  in  question,  unless 
it  was  excepted  from  the  provisions  of  said  section  five  by  being  at  the 
date  of  the  sale,  March  15, 1884,  in  the  bona  fide  occupation  of  adverse 
claimants  under  the  pre-emption  or  homestead  laws  of  the  TJnited 
States,  whose  claims  and  occapation  have  not  since  been  voluntarily 
abandoned,  or  that  the  tract  was  settled  upon  subsequent  to  the  first 
day  of  December,  1882,  by  persons  claiming  to  enter  the  same  under 
the  settlement  laws  of  the  United  States.  In  this  case  no  settlement 
has  ever  been  made  on  this  tract,  except  by  those  claiming  under  and 
through  the  railroad  grant.  Clise  does  not  even  allege  settlement,  but 
rests  on  the  rights  secured  by  his  application  to  enter.  While  settle- 
ment, as  between  him  and  the  government,  would  not  be  required 
prior  to  the  allowance  of  his  entry,  still  to  entitle  him  to  the  benefits 
of  either  of  the  provisos  of  section  5,  he  must  have  made  a  settlement. 
Only  actual  settlers  are  protected  under  the  second  proviso  to  said 
section. 

On  March  15, 1884,  the  date  of  the  sale  by  the  railroad  company  of 
this  tract,  it  had  not  been  settled  upon  or  claimed  by  any  body. 

I  am  of  the  opinion  that  the  application  of  Olise  to  enter  this  tract 
under  the  homestead  laws  should  be  denied,  and  that  Sethman  shoald 
be  allowed  to  purchase  the  same  under  the  provisions  of  the  fifth  sec- 
tion of  the  act  in  question,  if  his  proof  now  on  file,  upon  consideration 
by  you,  is  found  sufficient  under  the  instructions  heretofore  given  in 
such  cases,  (Samuel  L.  Campbell,  8  L.  D.,  27),  and  if  ibund  insufficient 
additional  or  new  proof  should  be  called  for.  You  will  accordingly 
deny  the  application  of  Olise,  and  consider  the  application  and  proof 
of  Sethman  to  purchase  said  tract« 

Your  judgment  is  accordingly  reversed. 


DECISIONS   RELATING   TO  THE   PUBLIC   LANDS.  313 

RA.ILBOAD  GBANT— INBEMNITT  SBLKGTfONS. 

Atlantic  and  Pacific  E.  E.  Co.  (On  Review). 

IndflDmitj  aeXeetions  Bhoald  not  be  rejected  on  the  gronnd  that  they  are  not  ^'near- 

fltt  to  the  lost  lands/'  if  they  are  in  fact  the  nearest  available  surveyed  lands 

sabjeot  to  indemnity  selection  at  that  time. 
On  sabmission  of  indemnity  selections  the  losses  should  be  specified  with  particn- 

laiity,  and  correspond  with  the  selections,  tract  for  tract,  in  no  case  exceeding 

a  ssction. 

Becretary  Smith  to  the  Oammissioner  of  the  General  Land  Office^  Septem- 
ber 21,  1893. 

With  your  letter  of  May  1, 1889,  was  transmitted  a  motion  filed  by 
the  Atlantic  and  Pacific  Eailroad  Company,  for  the  review  of  depart- 
mental decision  of  March  29, 1889  (8  L.  D.,  373) ,  sastaiuing  your  action 
in  rejecting  a  certain  list  of  indemnity  selections  in  the  Prescott  land 
district,  Arizona,  for  the  reason  that  the  lands  selected  *<are  not  near- 
est to  the  lost  lands,  as  required  by  departmental  instructions"  (see 
Circular,  4  L.  D.,  90). 

The  motion  alleges  that  ^^the  lands  selected  are  the  nearest  availa- 
ble surveyed  lands  from  those  so  lost  in  place." 

Upon  examination,  1  find  that  the  losses  assigned  as  the  basis  for 
this  list  of  selections  are  lands  in  the  primary  limits  of  the  grant 
embraced  in  the  Moqui  Indian  Beservation. 

Said  reservation  is  located  to  the  north  of  the  road,  and,  an  examin- 
ation of  the  land  office  map  of  1887,  the  time  of  the  selection,  shows 
that  the  lands  in  the  indemnity  belt  to  the  north  of  the  road,  and  in 
the  vicinity  of  said  reservation,  were  then  unsurveyed. 

The  lands  selected  in  said  list,  aggregating  163,381.62  acres,  are  to 
the  south  of  the  road,  but  appear  to  have  been  the  nearest  available 
surveyed  lands  subject  to  indemnity  selection  at  that  time. 

I  must  therefore  hold  that  it  was  error  to  reject  the  selection  for  the 
reason  assigned.  I  note,  however,  that  the  losses  are  given  in  bulk,  i. 
e.,  lands  are  assigned  as  lost  in  said  Indian  reservation  in  certain  named 
townships,  being  all  of  the  reservation  within  the  primary  limits,  and 
not  tract  for  tract  as  required. 

(See  instructions  given  in  the  matter  of  the  adjustment  of  the  grants 
for  the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company  and  the 
St.  Paul  and  Northern  Pacific  Eailroad  Company,  13  L.  D.,  353.) 

It  was  not  the  practice  at  the  time  these  selections  were  made  to 
insist  upon  this  particularity  in  the  matter  of  the  selection  of  indenmity 
lands,  although  the  requirements  of  the  law  seem  to  be  plain  in  this 
particiilar,  the  statute  providing:  <^  and  whenever,  prior  to  said  time, 
any  of  said  sections  or  parts  of  sections  shall  have  been  granted  .  . 
.  •  other  lands  shall  be  selected  by  said  company  in  lieu  thereof 
,  .    •    •    iu  alternate  sections,"  &c. 
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The  grant  is  of  sections  and  parts  of  sections,  and  the  losses  mast  be 
shown  as  the  grant  is  made,  i.  e.,  by  showing  as  a  basis  for  the  indem- 
nity selections  corresponding  losses,  in  no  case  exceeding  a  section. 

The  attention  of  the  company  should  therefore  be  called  to  this  mat- 
ter, to  the  end  that  the  losses  may  be  specified  with  particularity  and 
correspond  with  the  selections,  tract  for  tract,  in  no  case  exceeding  a 
section. 

Upon  the  filing  of  a  proper  list,  within  a  reasonable  time  after  notice, 
the  same  will  be  accepted,  unless  other  sufiScient  reason,  not  shown  in 
the  record  before  me,  warrants  its  rejection.  The  previous  decision  of 
this  Department  in  the  matter  is  to  this  extent  modified. 
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Union  Paoipio  By.  Co.  v.  Norton. 

The  right  of  pnrohase  under  aeotion  5,  act  of  March  S,  1887,  is  not  defeated  nnder 
the  first  proviso  to  said  seotloni  if,  at  the  date  of  the  sale  by  the  railroad  com- 
pany, the  land  was  not  in  the  hoiia  fide  occupation  of  adverse  claimants  nnder 
the  pre-emption  or  homestead  laws,  nor  under  the  second  proviso  by  an  applica- 
tian  to  enter  under  the  homestead  law  on  behalf  of  one  who  does  not  allege  a 
settlement  nght. 

Secretary  Smith  to  fke  Oommissianer  of  the  Qeneral  Land  Office^  Septem- 
ber 21y  1893. 

The  SW.  i  of  Sec.  3,  T.  4  S.,  E.  69  W.,  Denver,  Colorado,  is  within 
the  limits  of  the  grant  to  the  Denver  Pacific  Telegraphic  and  Bailway 
Company,  now  the  Union  Pacific  Bail  way  Company,  the  right  of  which 
attached  to  lands  in  the  vicinity  of  this  tract,  on  definite  location  of 
the  road  August  20, 1869. 

The  record  shows  that  Bichard  K.  Cline  filed  a  pre-emption  declara- 
tory statement  for  the  tract  in  question  March  23, 1865,  alleging  settle- 
ment the  day  before. 

Bobert  Henderson  made  a  like  filing  on  the  land  March  28,  following, 
alleging  settlement  the  same  day,  and  on  October  30,  1866,  David  O. 
Searth  made  similar  filing  thereon  alleging  settlement  the  same  day. 

On  February  17, 1872,  William  Neal  filed  a  pre-emption  declaratory 
statement  for  the  tract,  alleging  settlement  the  day  before,  and  on  Jan- 
uary 6, 1875,  you  canceled  his  filing  for  conflict  with  the  railroad  grant. 

On  July  21, 1874,  the  railway  company  sold  and  transferred  the  tract 
to  Horace  A.  Gray  and  Peter  G.  Bradstreet.  Afterwards  Gray  con- 
veyed his  interest  to  Margaret  P.  Evans,  and  in  1883  said  Bradstreet 
and  Evans  sold  and  conveyed  the  same  to  John  S.  Stanger,  who  soon 
thereafter  enclosed  the  land  with  a  fence  and  cultivated  a  part  thereof. 

On  June  12, 1885,  Michael  F.  ]^orton  applied  to  make  a  homestead 
entry  for  the  land.    His  application  was  r^ected  on  account  of  the  rail- 
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road  claim,  and  lie  appealed.  On  March,  15, 1886,  the  railway  company 
moTcd  that  Norton's  application  be  dismissed. 

April  26, 1889,  Bradstreet  and  Evans,  through  their  attorney  in  fact, 
applied  to  purchase  the  tract  from  the  government  under  the  act  of 
March  3, 1887  (24  Stat.,  556).  Their  propose^d  purchase  was  to  make 
good  the  title  of  the  transferee. 

December  18, 1889,  Stanger,  the  transferee  of  Bradstreet  and  Evans 
applied  to  purchase  the  land  under  the  act  of  August  13, 1888  (25  Stat, 
439). 

Bradstreet  and  Evans  offered  proof  on  their  application  after  pub- 
lishing notice  of  the  time  and  place  thereof. 

June  18, 1891,  you  considered  the  claims  asserted  for  the  tract,  and 
held  that  the  pre-emption  filings  excepted  the  land  from  the  operation 
of  the  railway  grant,  rejected  the  applications  to  purchase,  and  allowed 
Norton's  homestead  entry.  The  case  is  here  on  the  appeal  of  said  com- 
pany and  the  transferee. 

July  6, 1891,  after  your  decision  was  made,  Stanger  applied  to  pur- 
chase the  tract  under  the  fifth  section  of  the  act  of  March  3, 1887,  which 
wasforwarded  to  theDepartmentunacted  upon  by  you.  It  would  appear 
from  this  that  he  has  abandoned  his  application  under  said  act  of 
August  13, 1888,  but  whether  he  has  or  not,  it  must  be  denied,  because 
that  act  applies  only  to  lauds  that  have  <^ heretofore  been  withdrawn 
by  the  executive  department,"  and  the  land  in  question  has  never  been 
withdrawn,  because  never  subject  to  withdrawal,  being  excepted  from 
the  grant  by  preemption  filings. 

The  question  to  be  determined  is — Has  Stanger  or  his  grantors  the 
right  to  purchase  the  land  under  the  provisions  of  the  fifth  section  of 
the  act  of  March  3, 1887,  [supra).    That  section  reads  as  follows: 

That  where  said  company  shall  have  sold  to  citizens  of  the  United  States,  or  to 
persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  nse  of  such  company,  said  lands  being  the 
nombered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
Btmcted  parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shaU  be  lawful  for  the  bona  tide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  ordinary  goyemment  price  for  like  lands,  and  l^erenpon  patents  shall  Issue 
therefor  to  said  bona  fide  purchaser,  his  heirs  or  assigns :  Provided,  That  all  lands 
shall  be  excepted  from  the  provisions  of  this  section  which  at  the  date  of  such  sales 
were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emption  or 
homestead  laws  of  the  United  States,  and  whose  claims  and  occupation  hav^  not 
since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre-emption 
and  homestead  claimants  shall  be  permitted  to  perfect  their  proofs  and  entries  and 
receive  patents  therefor:  Provided,  further,  That  this  section  shall  not  apply  to  lands 
settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and  eighty- 
two,  by  persons  claiming  to  enter  the  same,  under  the  settlement  laws  of  the  United 
States,  as  to  which  lands  the  parties  claiming  the  same  as  aforesaid  shall  be  entitled 
to  prove  up  and  enter  as  in  other  like  oases. 

The  right  of  purchase  under  this  section  undoubtedly  exists  unless 
the  tract  falls  within  either  the  first  or  second  exception' contained 
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therein.  Said  right  is  not  prevented  by  the  first  proviso,  because  at 
the  date  of  the  sale  by  the  railroad  company  the  tract  was  not  '4n  the 
bone  fide  occupation  of  adverse  claimants  under  the  pre-emption  or 
homestead  laws  of  the  United  States.'^  The  tract  was  sold  by  the  rail- 
road company  in  1874,  and  Norton  did  not  seek  the  right  to  enter  it 
until  1886. 

Under  the  second  proviso  it  is  said  that  a  tract  may  not  be  purchased 
under  the  body  of  said  section  where  the  lands  have  been  "settled 
upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and 
eighty-two,  by  persons  claiming  to  enter  the  same  under  the  settlement 
laws,"  etc.  Norton  is  not  a  settler  on  this  Itod,  and  does  not  claim  any 
settlement,  but  relies  solely  upon  his  application  to  make  a  homestead 
entry,  made  July  12, 1885. 

I  am  of  the  opinion  that  this  provision  was  intended  to  defeat  the 
right  of  purchase  only  where  necessary  to  protect  the  right  of  an  actual 
settler.  (Union  Pac.  Ey.  Co.  v.  McKinley,  14  L.  D.,  237).  It  would 
require  a  liberal  construction  of  said  section  to  save  the  claims  of  those 
who  are  only  applicants  for  the  public  lands.  In  my  opinion  the  body 
must  be  construed  liberally  so  as  to  afford  the  relief  intended,  but  the 
provisos  should  be  strictly  construed. 

The  tract  in  this  case  was  purchased  firom  the  railway  company  in 
good  faith  in  1874,  and  all  subsequent  purchases  have  been  made  in 
like  manner  for  valuable  considerations. 

You  have  found  that  the  present  claimant  and  his  grantors  are 
citizens  of  the  United  States,  and  since  the  tract  has  not  been  set- 
tled upon  "  subsequent  to  December  1, 1882,''  and  before  the  passage 
of  the  act,  the  right  of  purchase  should  be  given  under  the  act  in 
question. 

The  application  of  Bradstreet  and  Evans,  made,  as  it  seems  to  cure 
the  title  of  their  grantee,  and  save  themselves  from  loss,  as  well  as  pro- 
tect their  security  for  the  unpaid  balance  of  purchase  money,  should  be 
allowed  upon  proof  furnished  as  specified  in  the  case  of  Samuel  L.  Camp- 
bell (8  L.  D.,  27). 

The  application  of  Stanger  himself  to  purchase  has  not  been  acted 
upon,  and  since  the  allowance  of  that  mf^e  by  his  grantors  would 
make  good  his  title,  it  would  seem  to  be  unnecessary. 

Your  judgment  is  reversed  except  in  so  far  as  it  denied  the  claim  of 
title  made  by  the  railway  company.  The  applicatiop  of  Norton  is 
rejected,  and  you  are  directed  to  allow  the  application  to  purchase 
made  by  Bradstreet  and  Evans. 
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bb8ebvatiox— confirmation-section  7,  act  of  march  8, 1891. 
United  States  v.  Bullen  (On  Review). 

An  ezecntive  order  creating  a  reseryation  is  inoperative  as  to  land  embraced  within 
a  pre-emption  entry  on  which  final  certificate  has  issued. 

The  confirmation  of  an  entry  under  the  body  of  section  7,  act  of  March  3, 1891,  is  not 
defeated  by  a  claim  based  on  the  alleged  prior  occupancy  of  the  land  by  a  non- 
reservation  Indian;  where  at  the  date  of  said  entry  there  was  no  authority  for 
such  occupancy. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 

her  21 J 1893. 

On  Febraary  1, 1893^  this  Department,  in  a  decision  by  First  Assist- 
ant Secretary  Chandler,  confirmed  nnder  section  7  of  the  act  of  March 
3, 1891  (26  Stat.,  1095),  the  pre-emption  cash  entryof  Joseph  A.  Bullen, 
for  lots  1  and  2,  Sec.  28,  and  lot  1,  Sec.  27  (erroneously  described  in 
said  decision  as  Sec.  29),  T.  49  N.,  R.  13  W.,  Willow  River,  now  Ash- 
land land  district,  in  the  State  of  Wisconsin  (see  16  L.  D.,  78). 

The  Secretary  of  War  has  asked  for  a  reconsideration  of  the  same, 
upon  the  ground  that  some  of  said  land  is  now  and  for  a  long  time  prior 
hereto  has  been  occupied  by  the  United  States  government  for  military^ 
and  commercial  purposes,  and  large  sums  of  money  expended  thereof 
for  such  purposes. 

The  entry  of  Bullen  was  made  February  9, 1854,  and,  on  the  18th  of 
the  same  month,  he  sold  the  land  to  George  L.  Becker. 

By  executive  order  of  March  13, 1854,  these  two  sections  were  reserved 
for  military  purposes. 

May  11th  of  the  same  year,  your  office  suspended  Bullen's  entry  for 
further  proof  as  to  his  improvements  on  the  various  subdivisions  of  the 
land  entered* 

December  19th  of  the  same  year  Becker  sold  the  land  to  WiUiam  W. 
Corcoran  and  others. 

January  18, 1865,  Sec.  27  was  released  from  reservation.  No  further 
action  was  taken  until  August  17, 1875,  when 

your  office  examining  the  entry  held  that  as^  at  the  date  of  the  ezecutire  order  (of  res- 
ervation^, Bullen  had  completed  his  entry,  the  land  entered  was  not  suhject  to  the 
order  of  reseryation,  and  finding  substantial  compliance  with  the  law  on  the  part  of 
the  entryman,  adjudged  him  entitled  to  the  patent. 

Prom  this  decision  the  Secretary  of  War  appealed,  and,  on  August 
23, 1878,  this  Department  decided  that  the  assignees  should  be  required 
to  furnish  further  evidence  of  the  entryman's  compliance  with  law  and 
of  the  good  faith  of  the  assignees. 

No  response  was  made  to  this  requirement,  and,  on  August  6, 1884, 
John  A.  Bardon  applied  to  make  homestead  entry  of  the  land.  His 
application  was  refused,  because  of  Bullen's  entry.  He  appealed,  and, 
on  December  18, 1885,  this  Department  affirmed  the  action  of  the  local 
office  and  your  office  in  rejecting  his  application. 
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February  6, 1886,  your  office  directed  tlie  local  officers  to  notify  the 
present  owners  of  the  land  of  the  defects  in  the  proof,  and  to  require 
them,  within  sixty  days  of  notice,  to  furnish  the  requisite  evidence  of 
compliance  with  law  on  the  pnrt  of  the  entryman. 

August  28th  of  the  same  year,  the  local  officers  transmitted  several 
affidavits,  tending  to  sliow  that  BuUen  had  complied  with  the  law  in 
all  respects. 

November  16, 1887,  Bardon  applied  to  contest  Bullen's  entry  on  vari- 
ous gi^ounds.  Frank  W.  Gage  also  applied  for  the  same  purpose,  his 
application  antedating  that  of  Bardon  about  one  mouth. 

These  two  applications  were  forwarded  to  your  office,  and  on  March 
2, 1889,  this  Department,  in  the  case  of  Joseph  A.  Bullen  (8  L.  D.  301), 
held  that: 

The  government  itself  is  the  contestant,  and  that,  as  may  well  be  snrmised  from 
this  history,  the  pre-emption  claimant  and  the  alleged  innocent  purclia8er,  neither 
ever  in  fact,  held  any  possession  of  the  land;  that  from  the  great  length  of  time  that 
has  passed,  the  land  has  undoubtedly  increased  very  much  in  value,  which  may 
account  for  the  strife  between  these  parties  to  secure  the  position  of  a  contestant. 
If  these  facts  should  appear,  to  allow  either  of  them  now  to  contest  the  entry,  with 
the  rights  of  an  original  contestant,  would  be  to  award  him  great  advantages  not 
resulting  from  his  action.  The  Secretary  of  War  was  the  real  contestant,  who  has 
prevented  the  consummation  of  the  entry,  and,  before  this  land  should  be  thrown 
•pen  to  purchase  under  the  land  laws  of  the  United  States,  the  contest  inaugurated 
by  the  Secretary  of  War  in  the  interest  of  the  government  should  be  prosecuted  to  a 
completion,  and  fuU  iuformation  in  respect  to  the  situation  and  character  of  the 
laud  obtained,  upon  which  your  office  may  act  intelligently  for  the  interests  of  the 
public.  I  have,  therefore,  to  direct  that  no  application  to  contest  be  now  admitti^d, 
but  that  yon  cause  a  special  agent  of  the  government  to  make  thorough  inquiry  and 
examination  into  all  the  facts  and  take  such  steps  to  protect  the  public  interests,  as 
appear  to  be  requisite  and  proper.  The  speciid  agent  should  be  directed  to  make 
full  report  to  your  office,  in  regard  to  the  present  value  of  the  land,  its  situation  and 
circumstances,  and  aU  material  facts. 

In  pursuance  of  the  above  directions.  Special  Agent  MauU,  on  May 
16, 1891,  reported  that  said  land  had  been  sold  in  town  lots  to  about 
four  hundred  purchasers,  and  that  he  was  unable  to  discover  any  evi- 
dence of  fraud  upon  the  part  of  the  entryman,  or  that  he  did  not  make 
the  entry  in  good  faith.  His  report  was  accompanied  with  many  affi- 
davits and  unverified  statements,  pro  and  con,  some  alleging  compli- 
ance with  law  on  the  part  of  the  entryman,  and  others  denying  it.  He 
also  reported  that  a  half-breed  Chippewa  Indian,  one  Peter  Lemieux, 
had  been  living  upon  the  land  for  thirty- two  years,  that  the  house  of 
Bullen  had  rotted  down,  "  but  shows  there  was  one  years  ago." 

The  record  also  shows  that  said  Indian,  on  January  10, 1891,  pre- 
sented an  Indian  allotment  application,  under  the  act  of  February  8, 
1887  (24  Stat.,  388),  for  lots  1  and  2  of  said  tract. 

The  above  aie  the  material  portions  of  the  record  before  this  Depart- 
ment on  February  1, 1893,  date  of  the  decision  now  sought  to  be  reviewed. 

Bardon  and  Lemieux  have  also  filed  motions  for  review  of  said 
decision. 
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The  &ct  that  the  government  is  in  the  nse  and  occupation  of  a  i>or- 
tion  of  this  land  affords  no  ground  for  disturbing  the  entry.  When 
BnUen  made  his  final  proof,  paid  for  the  land,  and  received  his  final 
certificate,  the  land  was  unreserved  and  ox)en  to  settlement,  and  the 
executive  had  no  authority  subsequent  thereto  to  reserve  it  for  any 
purpose. 

The  contestants  Bardon  and  Gage  are  not  entitled  to  coDsideration, 
because  at  the  dat<e  of  their  several  applications  to  contest,  the  entry 
was  under  investigation  by  the  goveroment,  and  it  was  correctly 
decided,  in  the  case  of  Joseph  A.  BuUen,  supra^  that  no  application  to 
contest  could  be  admitted. 

The  claim  of  the  half-breed  Lemieux  is  also  without  merit,  because 
at  the  date  of  BuUen's  entry  there  was  no  law  or  regulation  in  force 
allowing  non-reservation  Indians  to  occupy  or  lay  claim  to  public 
lands  outside  of  their  respective  reservations,  and  any  such  occupancy 
by  a  member  of  any  tribe  of  Indians  was  but  a  trespass  upon  the  pub- 
lic domaiiL  It  was  not  until  March  3, 1875,  that  any  rights  were  con- 
ceded to  Indians  claiming  or  improving  public  lands  apart  from  that 
embraced  in  their  respective  reservations.  On  that  date  Congress,  in 
the  deficiency  appropriation  act  for  the  year  ending  June  30, 1875,  pro-* 
vided  that  under  certain  restrictions  and  limitations,  Indians  who  were 
bom  in  the  United  States,  and  were  twenty-one  years  of  age  or  the 
heads  of  &milies,  and  had  abandoned  or  might  hereafter  abandon  their 
tribal  relations,  could,  under  the  direction  of  the  Secretary  of  the  Inte- 
rior, avail  themselves  of  the  homestead  laws.  (18  Stat.,  page  420,  Sec. 
16.) 

A  similar  statute  was  enacted  July  4, 1884,  under  the  terms  of  which 
the  United  States  was  to  hold  the  land  so  patented,  in  trust  for  the 
Indian  entryman,  for  a  period  of  twenty-five  years  from  issue  of  patent. 
Some  other  provisions  have  since  been  made  to  aid  Indians  in  securing 
homesteads,  etc. 

The  act  of  February  3, 1887  (24  Stat.,  388),  under  which  Lemieux 
claims,  authorized  non-reservation  Indians  to  make  allotments  on  lauds 
of  the  United  States  not  otherwise  appropriated.    (See  Sec.  4.) 

The  land  in  dispute  was  appropriated  by  Bullen's  entry  more  than 
thirty  years  prior  to  the  passage  of  this  act,  and,  as  we  have  seen,  as 
the  date  of  its  appropriation  by  BuUen,  there  was  no  law  or  regulation 
protecting  Lemieux  in  his  occupancy.  If,  then,  this  entry  is  to  be 
disturbed,  it  must  be  on  the  claim  of  the  government,  and  it  must  be 
Bhown,  not  only  that  the  entry  was  fraudulently  made,  but  that  the 
purchasers  were  parties  to  or  had  knowledge  of  such  fraud,  because  the 
land  was  sold  prior  to  March  1, 1888,  and  the  entry  must  be  confirmed 
under  the  7th  section  of  the  act  of  March  3, 1891  (26  Stat,  1095),  unless 
fraud  has  been  found  on  the  part  of  the  purchasers,  etc 
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The  instnictions  of  May  8, 1891,  under  said  act  (12  L.D.,  450),  pro- 
vide that: 

Under  this  olaase  where  it  is  satisfaotorily  shown  that  a  sale  or  enonmbranoe  was 
made  prior  to  March  1, 1888,  such  sale  or  encaiubrance  will  be  presamed  to  have  been 
made  in  good  faith,  and  unless  such  presumption  be  overcome  by  facts  presented  by 
the  record  or  in  connection  with  the  sale,  such  entry  should  pass  to  patent.  Any 
facts  appearing  in  the  record,  which  indicate  bad  faith  on  the  part  of  the  purchaser 
or  encumbrancer  or  collusion  between  him  and  the  entry  man,  should  justify  an 
investigation  by  the  proper  agents  of  the  government,  and  this  statute  will  not  be 
construed  as  prohibiting  such  investigation  for  the  purpose  of  determining  tm  to  the 
good  faith  of  the  purchaser  or  encumbrancer. 

Are  there  any  facts  in  this  record  that  will  ^^  justify  an  investiga- 
tion," etc. 

When  this  case  was  here  before,  Secretary  Yilas  directed  that  a 
special  agent  should  ^'  make  thorough  inquiry  and  examination  into  all 
the  facts,  and  take  such  steps  to  protect  the  public  interests  as  appear 
to  be  requisite  and  proper."  That  agent  has  reported  that  he  is 
unable  to  discover  any  fraud  upon  the  part  of  the  entryman  or  pur- 
chasers, and  that  the  laud  is  worth  above  a  huudred  thousand  dollars, 
that  it  has  been  cat  up  into  town  lots,  and  is  now  owned  by  about  four 
hundred  different  purchasers. 

A  generatiou  has  passed  since  he  made  his  final  proof,  which  shows 
a  compliance  with  law,  and  to  cancel  it  now,  the  government  must  rely 
upon  the  testimony  of  witnesses,  derived  from  their  recollection  of 
events  that  occurred  nearly  forty  years  ago.  When  it  is  remembered 
that  the  titles  of  four  hundred  owners  of  property  would  depend  upon 
the  memory  of  witnesses  reaching  back  over  so  many  years,  the  wisdom 
of  such  investigation  must  be  seriously  doubted.  An  examination  of 
the  evidence  submitted  with  the  report  of  the  investigation  already 
had  clearly  demonstrates  the  danger  of  relying  upon  such  testimony. 
It  is  all  contradictory;  no  two  witnesses  agreeing  as  to  facts  represented 
as  coming  within  their  personal  observation.  It  seems  to  me  that  it 
would  be  almost  impossible  for  the  government  to  establish,  satisfac- 
torily, any  affirmative  fact  after  so  long  a  lapse  of  time.  The  propriety 
of  disrupting  the  title  to  property  of  more  than  a  hundred  thousand 
dollars  in  value,  in  the  hands  of  four  hundred  different  claimants,  upon 
testimony  as  uncertain  and  unreliable  as  this  must  necessarily  be,  is 
more  than  doubtful. 

That  portion  of  the  land  occupied  and  required  by  the  government 
may  be  obtained  through  the  exercise  of  the  right  of  eminent  domain, 
at  a  trifling  cost,  probably  not  much  in  excess  of  the  expense  of  another 
investigation. 

The  several  motions  for  review  are  denied* 
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PBOCEEDINGS  BY   THE   GOVERNMENT— EVIDENCE. 

United  States  r.  Lopez. 

In  proceedings  by  the  governuieut  an  application  of  the  entryman  to  have  the  tes- 
timony taken  ander  Rule  35  of  Practice  should  not  be  denied,  where  it  is  evident 
that  injustice  and  great  hardship  will  result  from  such  denial. 

An  application  for  an  order  to  take  depositions  should  be  allowed  if  made  in  due 
compliance  with  the  rules  of  practice. 

On  a  charge  that  a  deceased  entryman  in  his  lifetime  had  agreed  to  convey  to  others 
the  land  in  dispute  hearsay  testimony  as  to  such  agreement  is  incompetent. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  La/nd 

Office^  September  21^  1893. 

The  land  involved  in  this  controversy  is  the  N.  J  of  the  SB.  J  and 
the  E.  i  of  the  SW.  J  of  Sec.  22,  T.  33  S.,  R.  64  W.,  Pueblo,  Colorado, 
land  district. 

It  appears  by  the  record  that  Antonio  Lopez  presented  his  applica- 
tion to  enter  said  tract  July  31, 1885,  alleging  settlement  February  20, 
18(>6,  and  the  same  was  rejected  because  in  "conflict  with  reservation 
for  benefit  of  heirs  of  Alfred  Bent,  under  the  Vigil  and  St.  Vrain  grant.'^ 
On  appeal,  this  a<;tion  was  reversed,  and  on  May  10,  1886,  he  was  per- 
mitted to  make  entry.  On  September  3,  following  he  offered  final 
proof,  but  it  is  stated  the  same  was  rejected  "for  the  reason  that  it  was 
not  taken  before  the  official  designated  to  take  said  final  proof."  1  do 
not  find  this  proof  in  the  records.  Again,  on  November  15,  following, 
he  submitted  proof.  Under  directions  from  your  office,  one  of  your 
special  agents  was  present  and  cross  examined  the  witnesses.  This 
proof  was  also  rejected  by  office  letter  of  March  21,  1887,  for  the 
following  reasons : 

First,  yon  admit  that  yon  do  not  claim  as  your  land  a  large  portion  of  the  land 
embraced  in  your  H.  £.  No.  4075,  and  for  Tvhich  you  made  said  proof;  second,  yon 
ftdmit  that  the  unclaimed  portion — the  £.  ^  SW.  i  of  said  Sec.  22 — belongs  to  Fran- 
ciBCO  Vigil|  and  yet  it  is  within  the  limits  of  your  homestead.  You  are  not  aware  of 
that  fact,  for  you  admitted  that  you  claimed  other  land  (and  not  that)  as  belonging 
to  your  homestead. 

This  is  from  the  report  of  the  local  officers;  the  final  proof  and  evi- 
dence taken  before  the  special  agent  is  not  with  the  record,  and  the 
testimony  in  this  case  shows  that  it  is  lost.  There  is  no  record  of  any 
api)eal  from  this  decision  of  the  local  officers. 

On  the  report  of  the  special  agent,  you,  by  letter  of  October  17, 1887, 
held  ''  80  much  of  said  entry  as  is  embraced  in  the  E.  i  SW.  i  and  NE.  ^ 
8E.  ij  Sec.  22,  Twp.  33  south,  range  64  west,"  for  cancellation,  allow- 
ing him  sixty  days  within  which  to  apply  for  a  hearing.  On  February 
11, 1888,  Lopez  filed  his  application,  alleging  continuous  residence  since 
1866;  that  no  part  of  the  land  was  owned  or  claimed  by  any  one  else; 
that  his  entry  was  made  in  good  faith  for  his  own  exclusive  use  and 
benefit,  and  not  for  the  use  and  benefit  of  any  other  person  or  persons. 
1600_voL  17 21 
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A  hearing  was  accordingly  ordered  for  May  23, 1888.  On  said  day  the 
receiver  announced  *^  that  there  were  no  fhnds  in  his  hands  on  deposit 
available  for  this  case."  At  the  same  time  a  motion  was  presented, 
asking  that  the  case  be  dismissed  for  want  of  prosecution,  which  was 
overraled.  A  motion  was  then  made  for  an  order  allowing  the  testi- 
mony to  be  taken  at  Trinidad,  near  the  land  in  question.  This  was  sup- 
ported by  the  afSdavits  of  Lopez'  attorneys,  by  which  it  was  shown 
that  he  is  a  poor  man,  in  feeble  health ;  that  he  resided  ninety  miles 
from  the  local  office,  and  within  only  three  miles  of  Trinidad;  that 
neither  the  claimant  or  his  attorneys  ^<  had  any  notice  of  the  fact  that 
there  were  no  funds  available  on  behalf  of  the  government  and  there- 
fore at  great  expense  prepared  for  the  trial  this  day."  The  register 
stated  that  he  was  not  prepared  to  pass  on  this  motion  at  that  time, 
but  continued  the  case  indefinitely,  and  when  funds  were  received  he 
wQald  notify  <<  all  parties  in  interest  of  the  new  date  and  place  of 
hearing." 

On  September  20, 1888,  a  new  notice  was  issued  fixing  the  date  of 
hearing  Kovember  10,  following,  to  be  had  at  the  local  office.  I^othing 
seems  to  have  been  done  under  this  notice,  and  the  case  seems  to  have 
slumbered  until  December  11, 1890,  when  notice  was  again  issued,  set- 
ting the  hearing  for  February  12,  1891,  at  the  local  office.  Subse- 
quently the  case  was  continued  on  application  of  the  claimant  until 
April  21, 1891. 

On  March  4, 1891,  Juana  Maria  Lopez,  the  widow  of  Antonio  Lopez, 
filed  a  motion,  asking  for  an  order  to  take  the  testimony  before  the 
clerk  of  the  district  court  ot  Las  Animas  county,  or  some  other  quali- 
fied officer  to  be  designated,  setting  forth  her  poverty,  the  distance 
from  the  land  to  the  local  office;  its  close  proximity  to  Trinidad;  that 
on  account  of  the  official  and  professional  duties  of  some  of  her  wit- 
nesses, they  would  be  unable  to  attend  at  the  local  office;  that  she  has 
no  means  to  defray  the  expenses  of  her  witnesses.  This  motion  is  sup- 
ported by  her  affidavit,  in  which  she  sets  out  in  detail  her  impoverished 
condition,  and  the  expense  it  would  necessarily  entail  on  her  to  take 
her  witnesses  to  Pueblo,  giving  their  names  and  occupations.  This 
motion  was  denied,  because  the  special  agent  suggested  it  essential 
that  the  register  and  receiver  should  preside  in  person,  and  that  it  is 
impossible  to  have  a  fair  and  impartial  hearing  at  Trinidad. 

On  April  21,  the  day  set  for  the  hearing,  the  attorney  for  the  con- 
testee  filed  a  motion,  accompanied  by  the  regular  affidavit  and  direct 
interrogations,  asking  for  a  continuance  to  May  4,  in  order  to  take  the 
depositions  of  some  thirteen  witnesses  at  Trinidad.  This  motion  was 
<^  opposed  by  the  special  agent,  for  the  reason  that  all  the  papers  in  the 
applications  for  said  depositions  are  prepared  by  A.  W.  Archibald, 
who  is  suspended  from  practice  before  this  office."  (The  record  shows 
that  Archibald  was  one  of  the  original  attorneys  for  Lopez.  His 
appearance  was  withdrawn  on  April  21,  and  on  that  day  Mark  L.  Blunt 
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entered  his  appearance  for  contestee,  and  the  motion  for  this  last  con- 
tinuance and  to  take  depositions  is  in  his  handwriting.) 
The  register  overraled  this  motion,  holding — 

It  is  admitted  that  the  testimony  of  the  witnesses  sought  to  be  talcen  is  all  the 
testimony  to  be  taken  by  the  oontestee  in  this  case,  and  to  allow  this  motion  would 
be  equivalent  to  allowing  the  hearing  to  be  had  at  Trinidad,  Colorado,  a  question 
which  has  already  been  passed  upon  by  this  office  in  this  case. 

All  these  mlings  by  the  local  officers  were  excepted  to  by  contestee. 
The  hearing  then  proceeded,  and  as  a  result  the  register  and  receiver 
decided  in  favor  of  the  government  and  recommended  the  cancellation 
of  the  entry;  and,  ou  appeal,  you,  by  letter  of  September  10, 1892, 
affirmed  their  decision.  The  contestee  presents  this  appeal,  alleging 
error  as  follows — 

Ist.  In  holding  that  the  proceedings  in  this  contest,  particularly  those  on  the  part 
of  the  goyernmenty  were  regular  aud  proper,  and  as  such  were  a  compliance  with 
the  rules  of  practice  aud  amounted  to  due  process  of  law. 

2nd.  In  holding  that  the  local  officers  did  not  abuse  their  discretion  or  violate  the 
rules  of  practice  in  refiising  to  permit  any  testimony  in  said  case  to  be  taken  else- 
where than  before  them. 

8rd.  In  holding  that  the  rights  of  the  entryman  or  of  the  coutestee  were  not 
invaded  or  injured  by  the  action  of  the  local  officers  in  interfering  with  the  couduct 
of  the  hearing. 

4th.  In  holding  that  it  is  shown  by  the  evidence  that  the  entryman  had  entered 
into  any  contract  or  agreement  that  upon  the  acquisition  of  titles  from  the  United 
States  he  would  convey  any  portion  of  said  laud. 

5th.  In  holding  that  the  testimony  referred  to  aud  relied  upon  as  showing  or 
establishing  said  agreement  was  competent  or  admissible  in  evideuce  as  against  the 
contestee. 

6th.  In  holding  that  the  decision  of  the  local  officers  is  sustained  by  the  evidence. 

7th.  In  sustaining  the  decision  of  the  local  officers  and  holding  said  entry  for  can- 
oellation. 

By  yonr  said  letter  it  is  decided  that  "  there  was  no  error  on  the  part 
of  Uie  local  officers  in  denying  the  motions  made  May  23, 1888,  and 
March  4, 1891,  that  the  testimony  be  taken  at  Trinidad ; "  that  this  was 
a  matter  resting  in  the  discretion  of  the  local  officers,  and  unless  there 
was  gross  abuse  of  this  power,  the  ruling  would  not  be  disturbed.  Eule 
35,  Bules  of  Practice,  confers  the  authority  for  the  taking  of  testimony 
other  than  at  the  local  office  as  follows — 

In  the  discretion  of  registers  and  receivers,  testimony  may  be  taken  near  the  land 
In  controversy  before  a  United  States  commissioner,  or  other  officer  authorized  to 
administer  oaths,  at  a  time  and  place  to  be  fixed  by  them  and  stated  in  the  notice  of 
hearing. 

You  have  correctly  stated  the  rule  to  be  that  unless  there  is  a  gross 
abuse  of  their  discretion  in  passing  upon  such  a  motion,  their  action 
will  not  be  set  aside,  but  I  cannot  agree  with  your  conclusion.  It  seems 
to  me  that  there  was  gross  abuse  of  judicial  discretion  in  the  action  of 
the  local  officers.  The  reasons  for  wanting  the  testimony  taken  at 
Trinidad  are  not  controverted ;  hence  they  wiU  be  accepted  as  true. 
The  land  is  ninety  miles  from  the  local  offlcci  and  but  three  miles  from 
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Trinidad.  A  pitiful  plea  of  poverty  is  set  np,  both  by  Antonio  Lopes 
in  his  first  motion,  and  his  widow  in  the  second.  By  the  former  it  was 
shown  that  his  personal  property  consisted  of  a  herd  of  fifty  goats, 
which  he  had  been  forced  to  sell  in  order  to  prepare  for  the  first  hear- 
ing; and  by  the  latter,  the  evidence  shows  that  she  is  equally  as  poor, 
with  a  family  of  five  helpless  and  dependent  children.  The  proceedings 
in  the  local  office  as  prescribed  by  law  and  the  rules  were  not  intended 
to  be  an  engine  of  oppression  to  deprive  settlers  of  their  rights  by  aibi- 
trary  rulings,  but  are  to  be  construed  with  sufficient  liberality  at  all 
times  with  the  view  to  aid  the  parties  to  present  their  claims  with  the 
least  expense  and  trouble  consistent  with  thoroughness.  The  opposi- 
tion of  the  si)ecial  agent,  upon  which  the  register  acted,  might  be  char- 
acterized as  frivolous.  The  fear  he  expressed  that  the  contestant — the 
United  States — could  not  have  a  fair  and  impartial  hearing  at  Trini- 
dad, is  without  any  merit.  The  act  of  the  officer  taking  the  testimony 
is  purely  clerical — I  might  say  mechanical.  The  hearing  in  its  techni- 
cal sense  would  be  had  finally  on  the  evidence  before  the  local  offii^ers. 
There  may  be  occasions  where  the  register  and  receiver  would  be  justi- 
fied in  demanding  the  testimony  taken  before  them,  that  they  might 
see  the  witnesses  and  judge  of  their  conduct  and  demeanor  on  the 
stand,  but  they  should  not  insist  upon  this  when  it  is  evident  that  great 
hardship,  amounting  almost  to  denial  of  justice,  wiU  be  the  result 
The  witnesses  in  this  case,  both  for  the  government  and  the  defense, 
were,  many  of  them,  Mexicans,  and  their  testimony  given  through  an 
interpreter.  This  fact  must  have  been  known  to  the  local  officers,  and 
unless  they  were  familiar  with  that  language,  a  fact  that  will  not  be 
presumed,  they  could  gain  but  little  by  the  personal  presence  of  the 
witnesses.  Again,  most  of  the  witnesses  for  the  United  States  were 
firom  Trinidad  and  the  vicinity  of  the  land  in  controversy,  and  I  am 
unable  to  see  why  it  was  not  considered  to  the  advantage  of  the  gov- 
ernment to  have  had  the  testimony  taken  nearer  the  land.  It  seems  to 
me,  viewed  firom  any  standpoint,  that  the  action  of  the  local  officers 
was  not  only  a  gross  abuse  of  discretion,  but  reprehensible  in  the  last 
degree. 

And  I  think  the  same  may  be  said  as  to  their  refusal  to  alloi;^  the 
depositions  to  be  taken.  The  showing  made  for  this  was  clearly  within 
the  rules  of  practice  (Eules  23  and  24).  The  witnesses  resided  more 
than  fifty  miles  from  the  local  office,  and  the  necessary  affidavits  and 
interrogatories  were  filed.  The  reason  given  for  this  refusal,  that  all 
the  papers  were  prepared  by  a  disbarred  attorney,  are  not  borne  out 
by  the  record.  The  motion  is  in  the  handwriting  of  Mr.  Blunt;  the 
interrogatories  are  printed,  and  I  cannot  say  from  the  record  that  the 
affidavit  is  in  Archibald's  handwriting.  The  ftirther  objection  of  the 
register,  that  allowing  ^Hhis  motion  would  be  equivalent  to  allowiog 
the  hearing"  to  be  held  at  Trinidad,  is  equally  without  merit.  A 
deposition  is  taken  on  direct  and  cross  interrogatories,  and  is  confined 
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to  those  prepared  and  sabmitted  by  coausel,  and  the  answers  are  sub- 
ject to  all  legal  objections. 

If  the  evidence  in  this  case  warranted  the  conclusions  of  the  register 
and  receiver,  as  affirmed  by  you,  I  should  certainly  remand  the  case 
for  a  further  hearing,  because  of  these  inexcusable  errors,  and  others 
equally  flagrant.  But  under  the  circumstances  I  think  the  case  may 
be  settled  without  further  delay. 

The  government  assumed  the  burden  of  proof  and  attempted  to  show 
that  Lopez  had,  in  his  life  time,  agreed  to  convey  the  greater  portion 
of  the  land  in  dispute  to  other  persons,  some  ot  whom  resided  on  the 
land.  It  is  shown  that  Lopez  departed  this  life  in  May,  1889.  The 
testimony  relied  upon  to  establish  an  alleged  parol  agreement  is  oral 
admissions  made  by  Lopez,  and  in  the  same  manner  it  is  attempted  to 
show  the  existence  of  a  contract  said  to  have  been  made  by  him  with 
other  p^sons,  by  which  he  agreed  to  deed  them  some  of  the  laud. 
This  contract  is  not  produced,  or  its  absence  accounted  for,  or  even  its 
execution  established,  and  the  only  testimony  in  regard  to  it  is  hearsay. 
It  needs  no  argument  to  show  that  this  evidence  is  incompetent  for 
this  purpose.  But  even  if  the  testimony  were  given  full  credence, 
neither  the  verbal  promise  or  the  written  contract  are  proved.  Ko 
witness  testifies  that  he  or  she  has  any  such  agreement.  The  most 
they  say  is  that  they  have  heard  there  was  such  a  promise  out. 

None  of  those  Mexicans  who  have  resided  upon  a  part  of  the  land 
are  making  any  objection  to  the  entry  of  Lopez,  except  one,  who  is 
shown  to  have  a  house  on  the  line  dividing  Sec.  22  and  23.  She  owns 
more  land  in  23,  and  claims  a  possessory  right  to  a  small  part  of  22,  as 
nearly  as  I  can  ascertain,  three  acres.  But  this  testimony  is  too  indefi- 
nite and  uncertain  upon  which  to  find  that  this  entry  is  fraudulent. 

I  am  of  the  opinion  that  there  is  no  competent  testimony  in  this  case 
to  warrant  the  cancellation  of  this  entry. 

Tour  judgment  is  therefore  reversed,  and  you  will  direct  the  local 
officers  to  inform  the  widow  of  the  deceased  that  she  will  be  allowed 
to  submit  final  proof,  after  due  notice,  as  required  by  the  rules. 


PRACTICE— NOTICE  OF  APPEAI^RULK  70. 

Instructions. 

Rnle  70  of  the  Rules  of  Practice  aa  amended  October  26, 1885,  is  revolced,  and  the 
rule  aa  originally  approved  is  restored  and  adopted. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
ber 21j  1893. 

I  have  considered  a  communication  from  your  predecessor  dated  Jan- 
uary 5, 1892,  addressed  to  The  Secretary  of  the  Interior,  referring  to 
the  case  of  Horace  H.  Barnes  (II L.  D.,  (>21)y  and  inquiring  whether  it 


326  DECISIONS   RELATING  TO  THE  PUBLIC   LANDS. 

was  intruded  in  said  case  to  revoke  Rule  70  of  the  Eules  of  Practice, 
and  suggesting  that  said  rale  appears  to  be  a  proper  one,  and  that  it 
should  remain  in  force. 

In  response  to  said  communication  you  are  advised  that  it  was  not 
intended  by  the  decision  referred  to,  to  formally  revoke  or  modify  Bole 
70,  as  amended  on  the  2Gth  day  of  October,  1885.  It  is  nevertheless 
true  that  the  decision  in  the  Barnes  case  is  clearly  in  conflict  with  said 
rule,  in  so  far  as  it  requires  notice  of  an  appeal  from  the  rejection  of  an 
application  to  enter,  to  be  given  to  the  entryman  of  record.  It  there- 
fore follows  that  either  Bule  70,  as  amended  on  the  26th  day  of  October, 
1885,  ought  to  be  changed,  or  else  the  Barnes  case  should  beoverruled, 
for  it  will  necessarily  lead  t<o  confusion,  and  is  manifestly  unwise,  to 
keep  in  force  a  rale  of  practice  and  at  the  same  time  sustain  and  follow 
departmental  decisions  squarely  in  conflict  with  such  rule. 

I  have  carefully  examined  the  Barnes  case  and  in  my  judgment  the 
ruling  therein  made,  '^  that  Burrows  is,  by  reason  of  his  subsisting  entry 
a  claimant  of  record  for  the  land  involved  and  as  such  is  entitled  to 
notice  of  the  appeal  herein,"  embodies  a  sound  principle  of  law,  con- 
duces to  the  ends  of  justice  and  fair  dealing  between  daimants  for  the 
same  land. 

Bule  70,  as  amended,  has  not  been  followed  by  the  Department,  see 
John  A.  Stone  (13  L.  D.,  250),  and  Henry  Hale  (id.,  365).  Whatever 
reasons  may  have  existed  at  the  time  it  was  done,  for  adopting  amended 
rule  70,  as  it  now  stands,  I  am  unable  to  perceive  any  reason  at  the 
present  time  for  continuing  said  amended  rule  in  force. 

It  is  therefore  ordered  that  said  Bule  70,  as  amended  October  26, 1885, 
be  and  the  same  is  hereby  revoked,  and  it  is  further  ordered  that  Bule 
70,  as  originally  adopted  and  as  printed  in  4  L.  D.,  on  page  45  thereof, 
be  and  the  same  is  hereby  restored  and  adopted  as  a  rule  of  practice  in 
the  place  of  said  amended  Bule  70. 


APPLICATION  FOR  SURVEY— ISLAND— LAKE. 

Patbioe:  Brazil  et  al. 

On  application  for  the  anrvey  of  an  island  in  a  navigable  lake  in  the  State  of  Wis- 
consin the  adjacent  shore  owners  are  not  entitled  to  notice,  as  under  the  law  of 
said  State  snch  owners  are  without  interest. 

A  snrvey  may  be  properly  allowed  of  an  island  in  a  navigable  lake,  where  it  appears 
that  snch  island  was  in  existence  at  the  date  of  the  original  survey,  but  was 
omitted  therefrom. 

Secretary  Smith  to  the  Commissioner  of  the  Oenerdl  Land  Office^  Septem- 

her  J21, 1893. 

The  Department,  on  July  11, 1892,  returned  to  your  office  three  appli- 
cations, signed,  respectively,  by  Patrick  Brazil,  William  McArthur, 
and  John  E.  Blaisdell,  for  the  survey  of  three  islands  situated  in  Trout 
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Lake,  in  sections  13, 12,  and  7|  township  41  north,  ranges  6  and  7  east, 
WiBconsin. 

These  applications  were  rejected,  because  there  was  no  allegation 
that  said  islands  were  in  existence  at  the  date  of  the  public  surveys, 
the  official  plats  on  file  in  your  office  (approved  January  27,  1865,) 
showiDg  no  island  or  islands  in  the  locality  described  in  the  applica- 
tions. 

I  am  now  in  receipt  of  your  letter  ("B")  of  May  26, 1893,  transmit- 
ting the  affidavits  of  Oharles  Catfish,  J.  Quininige,  Charles  Turner,  and 
Thomas  J.  Laughlin.  The  purpose  of  these  affidavits  is  to  show  that 
the  islands  were  in  existence,  in  substantially  their  present  form,  size 
and  condition,  at  date  of  original  survey  in  1865. 

Gatfish  and  Quininige  are  Indians;  they  sign  by  mark,  and  no  attest- 
ing witness  appears.  It  is  not  stated  that  they  are  credible  witnesses, 
neither  is  it  shown  in  the  officer's  jarat  that  the  contents  of  their  affi- 
davits were  explained  to  them  before  they  were  sworn  as  to  the  truth 
of  the  statements  therein  made.  Such  affidavits  can  not  be  accepted 
to  establish  facts  upon  which  alone  the  survey  would  be  authorized. 

Charles  Turner  states  that  in  1869  he  was  at  Trout  Lake;  that  <<  there 
was  at  that  time  several  islands  in  said  hike  which  were  timbered  and 
probably  as  old  as  the  lake  itself;"  that  three  of  said  islands  are  occu- 
pied by  the  applicants  (names  given),  and  there  are  several  similar 
islands  in  said  lake. 

Thomas  J.  Laughlin  testifies  that  in  1882  ^<  the  same  Islands  were 
then  present,  fuUy  formed,  separate  and  distinct  from  the  main  lands 
and  from  each  other;  that  the  growth  of  vegetation  was  as  large  on  the 

islands  as  it  was  on  the  shores  of  the  lake every  natural 

evidence  points  to  the  fact  that  these  islands  in  Trout  Lake  are  as 
ancient  and  distinct  as  the  lake  itself." 

I  think  it  sufficiently  appears  that  the  islands  were  in  existence  at 
date  of  the  original  survey  and  were  omitted  therefrom. 

Trout  Lake  is  situated  in  T.  41  K,  ranges  6  and  7  E.,  4th  meridian. 
As  represented  on  the  photolithographic  copy  of  the  official  plat,  it  is 
of  irregular  shape;  its  lower  or  southern  part  is  alSout  two  and  a  haU' 
miles  east  and  west  in  its  widest  part,  and  about  the  same  distance 
nmning  north  and  south;  the  opposite  shores  of  the  lake  come  almost 
together  about  one  and  one  half  miles  south  of  the  northern  part  of  the 
township,  whence  they  again  widen  out,  forming  another  lake  pyramidal 
in  shape,  two  or  three  miles  long  with  a  general  average  of  one  and 
one  half  miles  in  width,  the  whole  extent  of  the  lake  rauning  north  and 
south,  including  the  narrow  neck  which  joins  the  two  parts,  is  about 
four  and  a  half  miles.  The  lake  in  its  whole  extent  covers  about  6,00(> 
acres  of  land,  or  something  over  nine  sections;  it  is  meandered,  and 
lots  of  various  shapes  and  areas  completely  surround  the  lake  and  are 
nombered  under  the  rules  governing  surveys. 
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Tlie  three  islands  sought  to  be  surveyed  are  situated  in  the  southern 
or  iBvgeT  part  of  Trout  Lake. 

The  island  claimed  by  Patrick  Brazil  is  represented  to  contain  about 
9.33  acres;  the  improvements  placed  thereon  by  the  applicant  consist  of 
a  house  one  and  one  half  stories  hig^h,  eighteen  by  twenty  feet,  three 
windows  and  one  door,  ice  house,  and  two  acres  cleared — ^value  of 
improvements  $500.  The  width  of  the  channel  between  the  island  and 
the  west  main  shore  (being  the  nearest  shore  to  the  island)  is  two  thou- 
sand feet;  the  depth  thereof  at  ordinary  stages  of  water,  about  thirty- 
four  feet;  the  island  is  about  six  and  a  half  feet  above  high  water  mark — 
not  subject  to  overflow,  and  the  land  fit  for  agricultural  purposes. 

The  island  claimed  by  Mc Arthur  is  said  to  contain  six  acres;  the 
width  of  the  channel  on  the  west  side  (nearest  to  the  shore)  is  eight 
hundred  a.nd  twenty -five  feet;  depth  thereof  thirty-four  feet,  and  the 
island  is  eight  feet  above  ordinary  high  water  mark — ^not  subject  to 
overflow,  and  fit  for  agricultural  purposes.  The  improvements  placed 
thereon  by  the  applica  nts  consist  of  a  house,  twenty  four  by  twenty 
eight  feet,  one  acre  cleared,  and  valued  at  $500. 

The  island  claimed  by  Blaisdell  is  said  to  contain  ten  and  ahalf  acres; 
the  improvements  placed  thereon  consist  of  a  house  sixteen  by  twenty- 
four  feet,  two  acres  cleared,  ice  house — valued  $500.  The  channel 
between  the  island  and  west  main  shore  is  one  thousand  nine  hundred 
feet,  and  the  water  thereof  at  ordinary  stages  is  about  fifty-foui*  feet 
deep;  island  six  and  a  half  feet  above  high  water  mark. 

It  will  thus  be  seen  that  one  of  the  islands  is  a  little  above  one- fifth 
of  a  mile  from  the  nearest  shore,  and  the  other  two  a  little  more  than 
one-third  of  a  mile  therefrom. 

From  the  size  of  the  lake  and  the  depth  of  the  channel  (thirty-four  to 
fifty-four  feet),  it  would  appear  that  it  is  capable  of  sustaining  floating 
erafts  for  commercial  purposes.  While  there  is  no  evidence  that  it  has 
been  so  utilized,  it  must  be  regarded  from  the  showing  made  as  navi- 
gable. 

Such  being  the  facts,  do  the  islands  belong  to  the  government,  to  the 
State,  or  to  the  riparian  proprietors  on  the  adjoining  shorest 

In  regard  to  the  ownership  of  the  beds  of  navigable  streams,  the 
doctrine  is  well  settled  that  each  State  has  the  right  to  determine  that 
question  for  itself  (Barney  v.  Keokuk,  94  U.  S.,  324),  the  shores  of  such 
streams  and  the  soil  under  them  being  reserved  to  the  several  States 
through  which  they  pass  (Pollard  v.  Hagen,  3  How.,  212).  In  Wiscon- 
sin it  is  the  settled  doctrine  that  the  proprietor  of  lands  on  navigable 
streams  takes  to  the  middle  thread  of  the  current,  subject,  however,  to 
the  public  easement,  or  right  of  navigation.  (Jones  tr.  Pettibone,  2 
Wis.,  308;  Mariner  v,  Schultz,  idem.,  693 ;  ^ates  v.  Judd,  18  idem.,  119.) 
To  the  same  effect  is  the  law  of  Illinois.  (Fuller  v.  Dauphin,  124  lUs., 
542.)  The  result  of  this  doctrine  is,  that  a  proprietor  of  lands  border- 
ing on  such  streams  may  have  his  landed  estate  increased  by  the  accre- 
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tion  of  allnyial  deposits  thereto^  or  by  reliction  of  the  waters  therefrom, 
or  by  the  formation  of  islands  between  his  landed  estate  on  the  shore 
and  the  center  of  the  stream. 

But  while  this  rule  obtains  in  Wisconsin  as  to  navigable  streams, 
the  case  is  there  different  as  to  large  lakes  or  other  natural  collections 
ot  fresh  water,  which  are  navigable  or  adapted  to  the  transportation  by 
boats  of  the  products  of  the  country;  the  proprietorship  of  the  bed  of 
such  lake  is  there  held  as  being  in  the  State,  holding  to  the  same  doc* 
trine  as  the  States  of  South  Carolina,  New  Hampshire,  and  Vermont. 
(Delaplaine  et  al.  r.  Chicago  and  Northwestern  Railway  Company,  42 
Wis.,  214.)  And  in  all  such  cases  the  water's  edge  is  the  boundary  of 
the  title  of  the  riparian  proprietor,  these  rights  resting  upon  title  to 
the  bank  of  the  water,  and  not  upon  title  to  the  soil  under  the  water. 
(Diedrich  t».  Northwestern  Bailway  Company,  42  Wis.,  248.) 

Notice  of  this  application  appears  to  have  been  served  by  registered 
letter  upon  the  Wisconsin  Eiver  Land  Company  at  Eau  Claire,  Wis- 
consin, February  21, 1891,  and  no  protest  appears.  Without  discuss- 
ing the  validity  of  such  service,  or  whether  such  company  is  the  sole 
owner  of  the  lands  opposite  to  and  nearest  the  islands,  it  is  sufQcient 
to  say  that  by  the  law  of  Wisconsin,  as  above  shown,  the  adjoining 
shore  owners  have  no  interest  in  the  islands,  and  are  therefore  not 
entitled  to  notice. 

It  was  held  in  the  case  of  Benjamin  F.  Peterman  (14  L.  D.,  116,)  that 
an  application  for  the  survey  of  an  island  containing  one  hundred  and 
forty  acres  of  la!id,  one-quarter  of  a  mile  from  the  nearest  shore,  the 
depth  of  the  water  being  one  hundred  feet,  should  be  allowed,  although 
the  official  plats  (a?  in  case  at  bar)  indicated  no  island  thereon  in  the 
locality  represented  on  the  diagram,  and  no  notice  was  given  to  the 
proprietors  of  lands  on  the  adjoining  sliores.  In  that  case,  as  in  this, 
it  was  held  that  the  island  was  in  existence  at  date  of  original  survey, 
and  was  omitted  therefrom,  and  following  the  doctrine  laid  down  in 
Webber  v.  The  Pere  Marquette  Boom  Company,  62  Mich.,  625,  the  sur- 
vey was  ordered. 

Trout  Lake  being  navigable,  and  the  islands  in  question  having  been 
in  existence  in  substantially  their  present  form  at  date  of  original  sur- 
vey, and  not  yet  disposed  of^  the  same  must  be  regarded  as  belonging 
to  the  United  States,  and  jurisdiction  is  therefore  conferred  under  the 
general  laws  for  their  survey  and  disposition. 

I  am  not  unmindful  of  the  recent  doctrine  laid  down  in  Hardin  v. 
Jordan,  140  XT.  S.,  372.  The  lake  in  that  case,  while  designated  on  the 
official  maps  as  ^<  navigable,"  was  in  fact  *'a  non-navigable  ftesh  water 
lake  or  pond,"  of  only  two  or  three  miles  in  extent,  and,  following  the 
niinois  doctrine  which  was  held  to  be  that  of  the  common  law,  pure  and 
simple,  the  court  decided  that  the  title  to  the  bed  of  the  pond,  and  all 
islands  and  ridges  of  land  within  the  meander  line  of  the  same,  passed 
to  the  riparian  proprietor. 
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The  facts  in  the  case  at  bar  are  not  only  different  from  those  in  the 
Hardin-Jordan  case,  but  the  local  law  of  the  two  States  as  to  inland 
lakes  and  ponds  is  widely  different. 

In  directing  the  snrvey  of  the  islands,  the  applications  for  which  are 
hereby  approved,  care  should  be  exercised  in  keeping  the  cost  of  the 
survey  within  the  limits  of  that  authorized  by  law. 

The  land  will  be  disposed  of  at  public  sale,  under  section  2455  of  the 
Eevised  Statutes,  providing  tor  the  sale  of  isolat<ed  or  disconnected 
tracts  of  laud. 


State  op  South  Dakota  v.  Vermont  Stone  Company. 

Motion  for  review  of  departmental  decision  of  March  3, 1893, 16  L.  D., 
263,  denied  by  Secretary  Smith,  September  23,  1893. 


TIMBER  CULTURE  ENTRY— PARTNERSHIP. 

KiTEHEN  V.  Randall. 

A  timber  calture  entr^  made  for  the  benefit  of  a  partnership,  composed  of  the  eotry- 
man  and  another,  is  illegal,  and  must  be  canceled. 

Secretary  Smith  to  the  Commissioner  of  the  Oenerdl  Land  Office^  Septem- 
ber 23, 1893. 

I  have  considered  the  case  of  Edgar  Kitchen  v.  Henry  J.  Bandall,  on 
appeal  by  the  latter  from  yonr  decision  of  April  11, 1892,  holding  for 
cancellation  his  timber  cnltare  entry  for  the  E.  ^  of  the  NE.  4  and  the 
SW.  i  of  the  NB.  i,  Sea  8,  T.  166  K,  R  55  W.,  Grand  Porks,  North 
Dakota. 

This  entry  was  made  on  August  19, 1885,  and  cont<est  affidavit  was  filed 
against  it  July  30,  1890,  alleging  that  the  entryman  did  not  plant  the 
requisite  number  of  acres  of  the  tract  to  trees,  tree-seed  or  cuttings  dar- 
ing the  third  or  fourth  years  of  the  entry,  nor  up  to  the  present  time 
(date  of  filiug  affidavit),  and  that  the  entryman  was  holdiug  the  land 
for  speculative  purposes. 

Upon  due  notice,  hearing  was  had,  and  the  local  officers  recom* 
mended  that  the  contest  be  dismissed,  and  also  that  the  entry  be  can- 
celed, from  which  both  parties  appealed.  You  passed  upon  the  case 
and  modified  said  decision,  allowing  the  contest  to  remain,  but  holding 
the  entry  for  cancellation.    From  this  decision  the  entryman  appealed* 

The  testimony  shows  that  Bandall  and  one  Ourry  were  partners,  and 
that  Bandall  made  this  entry  for  the  partnership.  They  lived  in  Illi- 
nois, but  Curry,  it  appears,  visited  the  land,  and  had  fifteen  or  twenty 
acres  broken  within  the  first  year.    This  was  cropped  to  oats  the  second 
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year,  and* during  the  third  year  fifteen  or  twenty  acres  more  land  was 
broken,  and  it  appears  by  the  evidence  of  one  witness  that  some  trees 
were  set  out  in  a  strip  of  the  land,  and  the  balance  of  the  broken  land 
was  cropped.  Kone  of  the  trees  grew,  and  the  next  year  the  entire 
broken  portion  of  the  tract  was  plowed  and  sowed  to  wheat.  Stock 
was  grazed  on  the  remaining  portion  of  the  land. 

Bandall  says  on  examination,  that  Curry  was  to  have  half  of  what 
they  made  out  of  the  entry,  less  $100,  and  that  he  has  reported  the  mat- 
ter to  Curry's  administrator,  and  expects  to  settle  with  him  and  pay 
Gnrry's  estate  its  share.  The  $100  was  for  his  right,  which  he  exhausted 
by  making  the  entry. 

There  is  some  testimony  about  planting  tree  seeds  the  fourth  year, 
but  there  is  no  competent  evidence  on  that  matter.  The  entryman 
says  that  he  had  the  planting  done,  but  the  man  who  did  it  is  not 
produced,  and  all  that  the  entiyman  knows  is  from  what  he  has  heard. 
One  witness  says  he  saw  Curry  have  about  a  peck  of  box- elder  seeds, 
and  he  said  he  had  to  go  out  and  plant  some  trees  on  the  land;  this 
was  in  1888.  It  came  out  that  in  the  same  conversation,  Curry  said  he 
was  afraid  some  one  would  jump  the  claim. 

The  cuttings  were  carelessly  put  in  the  ground,  and  did  not  grow; 
if  any  seeds  were  planted,  they  failed  to  germinate  and  the  next  yeai-, 
instead  of  following  up  the  effort  to  grow  trees,  the  entire  body  of 
broken  land  was  sown  to  wheat. 

Before  the  hearing,  the  man  who  stuck  the  cuttings  in  the  ground, 
was  sent  by  the  entryman  to  the  land  to  measure  the  '<tree  claim,'' — 
the  .planted  portion  of  the  land,  but  he  says  it  was  impossible  to  tell 
where  the  lines  were,  and  he  did  not  measure  it;  that  is,  the  pretended 
''tree  claim"  was  obliterated. 

The  act  of  June  14, 1878,  (20  Stat,  113)  provides  what  the  affidavit 
of  an  applicant  to  make  timber  culture  entry,  shall  contain,  and  inter 
alia  it  uses  these  words:  ''That  this  filing  and  entry  is  made  for  my 
own  exclusive  use  and  benefit."  It  further  contains  the  words,  "  I  have 
made  the  said  application  in  good  faith,  and  not  for  the  purpose  of 
speculation,  or  diiectly  or  indirectly  for  the  use  or  benefit  of  any 
other  person  or  persons  whomsoever."  From  this  it  will  be  seen  that 
this  entry  was  illegally  made;  this  man  may  have  thought  that  there 
was  nothing  wrong  in  selling  one  half  of  his  right  to  make  entry,  to 
his  partner,  and  he  may  not  have  noticed  that  this  entry  was  not  for 
his  "exclusive  use  and  benefit",  but  the  fact  remains  that  the  entry 
was  made  by  an  evasion  of  the  law.  A  partnership  cannot  make  an 
entry,  and  a  partner,  acting  as  agent  of  a  partnership,  cannot  do  for 
it  what  it  cannot  lawfully  do  for  itself. 

There  is  uo  evidence  showing  that  the  entry  was  made  for  specula- 
tion; this  firm  intended  to  hold  it  for  farming  purposes,  and  that 
branch  of  the  case  fails,  but  the  entry  will  have  to  be  canceled  because 
illegally  made,  and  I  think,  upon  a  fair  consideration  of  the  evidence. 
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the  charge  agaiust  the  entryinan,  of  failure  to  plaDt  trees,  tree  seeds 
or  cuttings,  is  sustained,  and  your  decision,  for  the  reasons  above  given, 
is  affii'inedy  and  the  entry  will  be  canceled. 


timheu  land  bntry-unoffkned  land* 
Ward  v.  Montgomery  (On  Beview). 

The  fltatns  of  public  land,  at  any  time,  as  to  its  being  **  ollered"  or  '^  nnofTered,"  Ib 
determined  by  tlie  fact  as  to  whether  or  not  it  has  been  offered  at  public  auc- 
tion, at  the  price  iiKcd  by  existing  law. 

The  timber  and  stone  act  of  June  3,  1878,  authorizing  entry  of  lands  ''which  have 
not  been  offered  at  public  sale  according  to  law/'  includes  lands  that,  at  the 
date  of  the  passage  of  said  act,  had  not  been  offered  at  public  auction  at  the 
price  then  fixed  by  law. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
ber 23, 1893. 

I  have  considered  the  motion  of  the  plaintiff  in  the  above  entitled 
cause,  for  a  review  of  departmental  decision  of  September  10,  1892, 
(15  L.  D.,  280),  involving  timber  land  entry  ^o.  3008  of  the  B.  J  of  the 
NE.  J  and  the  B.  J  of  the  SB.  J  of  Sec.  30,  T.  9  N.,  R.  1  W,  made  by 
the  defendant  March  21, 1889,  in  the  Vanconver,  Washington,  land 
district. 

The  ground  upon  which  the  motion  for  review  is  based  is, 

tbat  an  important  question  presented  by  the  record  in  this  case  is — whether  this 
tract  of  land  had  been  offered  at  public  sale,  according  to  law,  at  the  time  that 
defendant  Montgomery's  application  was  made  to  purchase  the  same  under  the  tim- 
ber and  stone  act — and  that  this  question  does  not  appear  to  have  been  duly  conaid- 
ered  by  the  Hon.  Secretary  in  disposing  of  this  case. 

The  question  presented  by  the  motion  as  above  set  forth  involves  the 
construction  of  the  following  clause  in  section  one  of  the  timber  and 
stone  act,  viz:  ^^and  which  have  not  been  offered  at  public  sale  accord- 
ing to  law.'^ 

The  proper  construction  of  said  clause  as  contended  by  the  plaintiff 
depends  upon  not  whether  these  lands  were  in  the  category  of  "offered'' 
or  "unoffered"  lands  under  existing  laws  at  the  date  of  the  passage  of 
the  timber  and  stone  act,  viz :  June  3, 1878,  but  whether  these  lands 
had  ever  "been  offered  at  public  sale  according  to  law,''  (any  law)  prior 
to  said  date.  That  if  they  had  ever  been  so  offered,  then  under  a  strict 
construction  of  said  act,  or  of  the  clause  thereof  above  quoted,  which 
strict  construction  he  contends  should  obtain,  the  lands  in  question 
would  be  exempt  from  entry  under  said  act.  That  the  language  of  said 
act  is  clear,  forcible,  and  free  from  ambiguity  and  is  not  susceptible  of 
any  construction  other  than  that  conveyed  by  the  ordinary  meaning  of 
the  language  therein  used.  That  if  the  character  of  "offered"  ever 
attached  to  these  lands,  they  are  excluded  from  the  opei*ation  of  said 
act. 
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The  language  of  the  decision  sought  to  Im»  reviewed  covering  the  con- 
straction  of  the  clause  above  referred  to  is  as  follows: 

The  only  serioiui  qnestiou  presented  by  the  record  is  whether  the  land  was  of  the 
ethws  denominat<ed  "  offered  lands  "  at  the  date  of  9aid  entry,  and  on  that  account  not 
snhject  to  entry  as  timber  land.  This  question  was  not  before  the  Department 
when  Montgomery's  said  proof  as  to  the  character  of  the  land  was  considered,  and 
was  not  passed  upon.  From  an  Inspection  of  your  records  it  appears  that  said  town- 
ship was  offered  in  1863  and  falls  within  the  primary  or  granted  limits  of  the  grant 
to  the  Northern  Pacific  Railroad  Company  by  the  act  of  Congress  approved  July  2, 
1861  (13  Stat.,  365),  and  the  Joint  resolution  of  May  31, 1870  (16  Stat.,  378),  and  by 
the  terms  of  said  grant  it  is  declared  that  "  the  reserved  alternate  sections  shall  not 
be  sold  by  the  government  at  a  price  less  than  two  doUars  and  fifty  cents  per  acre 
when  offered  for  sale.''  The  effect  of  this  provision  is  to  take  said  township  out  of 
the  class  of  "offered  lands"  and  prevent  the  tracts  therein  from  being  sold  until 
duly  offered.  It  does  not  appear  that  this  tract  was  ever  offered  for  sale  at  public 
auction  at  the  enhanced  price,  and  hence  it  falls  within  the  class  mentioned  in  the 
timber-land  act,  namely,  '^  which  have  not  been  offered  at  public  sale  according  to 
law." 

The  Hon.  Secretary  then  proceeds  in  said  decision  to  quote  from  the 
case  of  United  States  v.  Budd  (43  Fed.  Kep.,  630),  in  which  the  clause 
in  controversy  is  construed  as  follows: 

I  think  a  reasonable  construction  of  the  statute  would  limit  the  application  of  the 
words,  ''and  which  have  not  been  offered  for  sale  accordiug  to  law,''  to  lands  which 
at  the  date  of  the  act  belonged  to  the  class  of  nnoffered  lands,  as  contradistinguished 
from  what,  in  the  practice  of  the  land  department,  is  known  as  ''offered  "lands; 
that  is,  lands  which  are  subject  to  private  cash  entry  at  the  miuiinnm  price.  By 
the  insertion  of  this  clause  in  the  statute  no  more  was  intended  than  to  avoid  the 
absurdity  of  making  a  law  providing  for  the  sale  of  land  at  the  price  of  $2.50  per 
acre,  under  prescribed  limitations  and  restrictions,  which,  under  existing  laws,  were 
already  subject  to  sale  at  one-half  that  price,  without  the  limitations  and  restric- 
tions. So  viewing  the  statute,  as  this  particular  tract  of  land  had  been  withdrawn 
from  sale  at  a  time  prior  to  the  date  of  the  statute,  its  8taiu8  was  at  the  date  of  that 
act  that  of  anoffered  lands;  and  if  otherwise  of  the  character  described  in  section 
1,  was  subject  to  sale  under  this  statute,  and  the  sale  of  it  to  Budd  was  lawful. 

Is  is  a  matter  to  be  regretted  that  the  question  above  passed  upon 
was  not  considered  by  the  supreme  court  on  appeal  of  the  Budd  case, 
and  a  precedent  of  binding  force  established  for  the  guidance  of  this 
Department.  The  decision  of  the  circuit  court  in  that  case  was  affirmed 
by  the  supreme  court  on  every  question  save  the  one  here  in  contro- 
versy,  and  while  that  is  passed  over  without  comment,  I  believe  it  is 
reasonable  to  infer  an  acquiescence  therein  on  the  part  of  that  august 
tribunal.  At  any  rate,  while  the  construction  placed  upon  the  clause 
in  question,  in  the  Budd  case,  is  of  binding  force  on  this  Department 
only  in  so  &r  as  it  convinces  the  judgment,  yet  emanating  as  it  does 
from  a  tribunal  of  the  dignity,  reputation,  and  learning  of  the  United 
States  circuit  court,  it  is  entitled  to  the  most  profound  and  respectful 
consideration.  It  is  a  judicial  interpretation,  and  ought  to  be  sufficient 
authority  for  adopting  the  same  construction.  (Sutherland  on  Statu- 
tory Construction,  Sec.  310.) 

In  the  ease  of  Eldred  v.  Sexton,  19  Wall.,  195,  the  (jupreme  court 
say— 
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It  is  a  fnndamental  prinoiple  nnderlying  the  land  system  of  this  ooantry^  that 
private  entries  are  never  permitted  until  after  the  lands  have  been  exposed  to  pub- 
lic auction,  at  the  price  for  which  they  are  afterwards  snbject  to  entry. 

The  status  of  the  public  lands,  at  any  time,  therefore,  as  to  their 
being  <^  offered  "  or  <<  unoffered,"  is  determined  by  the  fact  as  to  whether 
or  not  they  have  been  offered  at  public  auction,  at  the  price  fixed  by 
existing  law. 

The  price  of  the  lands  in  controversy  at  the  date  of  the  passage  of 
the  timber  and  stone  act,  was  $2150  per  acre;  they  had  not  been  offered 
at  public  sale,  at  that  price;  hence  they  were  ^^  unoffered  "  lands,  under 
the  rule  laid  down  in  Eldred  v>  Sexton,  sujpra^  and  ^^had  not  been 
offered  at  public  sale  according  to  law." 

A  reference  to  authority  will  hardly  be  required  to  establish  the 
proposition  that  the  legislative  intent  must  control  in  the  construction 
of  statutes.  Now,  it  is  reasonable  to  presume  that  Congress,  when  it 
passed  the  timber  and  stone  act,  did  not  intend  to  clash  with  the  line 
of  reasoning  followed  by  the  supreme  court  in  Eldred  v.  Sexton,  suproj 
and  the  precedent  there  established,  and  that  when  it  included  in  sec- 
tion one  (1)  of  said  act,  the  clause,  ^^  and  which  have  not  been  offered 
at  public  sale  according  to  law,'^  it  meant  existing  law,  and  as  the  land 
in  controversy  at  the  date  of  the  passage  of  said  act  had  not  been 
offered  at  public  auction  at  the  price  then  fixed  by  law,  it  ^'  had  not 
been  offered  at  public  sale  according  to  law,"  within  the  meaning  of 
that  clause,  and  hence  was  subject  to  entry  under  the  timber  and 
stone  act. 

The  Hon.  Secretary,  in  his  letter  of  instructions  to  the  Commissioner 
of  the  General  Land  Office,  of  date  February  21, 1893  (16  L.  D.,  326), 
in  referring  to  the  Budd  case,  the  case  of  Eldred  v.  Sexton,  aud  the 
decision  sought  to  be  reviewed  herein,  uses  the  following  language — 

The  result  of  these  decisions,  And  the  acts  of  Congress,  may  be  summarized  as 
determining  that  surveyed  lands,  in  the  public  land  states,  valuable  chiefly  for  tim- 
ber, which  at  the  date  of  the  act  of  1878  belonged  to  the  class  of  unoffered  lands, 
may  be  sold  under  the  provisions  of  said  act. 

For  the  reasons  herein  stated,  and  for  the  ftirther  reason  that  I 
believe  the  question  presented  by  the  motion  to  review,  was  fiilly  con- 
sidered in  the  decision  of  September  10, 1892,  and  that  nothing  new 
is  presented  for  my  considersition,  I  discover  no  reason  for  disturbing 
the  decision  heretofore  made  in  the  case.  The  motion  is  therefore 
denied. 
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OEXAHOM A  TOWNSITB-PTTBLIC  BESERVATIOK. 

IHSTBUCTIONS. 

La&d  set  apart  for  oonrl  house  purpoees  and  inoluded  In  a  tract  patented  to  townsite 
trnatees  under  the  act  of  May  14, 1890,  may  be  conveyed  by  the  Secretary  of  the 
Interior  to  the  person  or  persons  having  official  charge  of  snch  matters  on  behalf 
of  the  county. 

Secretary  Smith  to  the  Oammissioner  of  the  General  Land  Offlee^  Septem- 
ber 23  J 1893. 

I  am  in  receipt  of  your  letter  of  the  26th  ultimo,  transmitting  for  my 
eousideratiou  letters  of  James  M.  Bishop,  chairman  of  townsite  board 
No.  4,  Oklahoma,  dated  respectively  July  7  and  10;  also  letter  of  L.  L. 
Briggs,  mayor  of  the  city  of  Norman,  Oklahoma. 

These  gentlemen  call  attention  to  the  first  proviso  of  section  22  of  the 
act  of  May  2, 1890  (26  Stat.,  81),  and  to  section  4  of  the  act  of  May  14, 
1890  (ib.,  109),  and  ask  as  to  the  proper  disposition  of  block  37  in  said 
city  of  Norman.  You  state  that  said  block  is  a  portion  of  the  tract  of 
land  patented  October  1, 1890,  to  Oklahoma  townsite  board  No.  4  iji 
trust  for  the  use  and  benefit  of  the  inhabitants  of  the  townsite  of  Nor- 
man. It  seems  from  the  letters  which  you  transmit  that  block  37  herein 
referred  to  was  in  1889  set  apart  by  the  city  officials  of  Norman  for 
court  house  purposes,  and  has  since  been  known  and  recognized  by 
the  people  of  the  town  and  county  as  "  court  house  block,"  and  that 
when  the  townsite  entry  was  made  in  1890  by  the  trustees  in  trust  for 
the  occupants,  they  took  notice  of  the  fact  that  said  block  was  set  apart 
for  court  house  purposes,  and  no  individual  applications  were  allowed 
to  be  filed  for  lots  in  said  block.  The  chairman  of  the  present  townsite 
board,  Mr.  Bishop,  states  that  at  the  time  of  the  townsite  entry  by  the 
trnstoes  he  was  chairman  of  the  board  of  county  commissioners,  and 
desired  to  make  application  for  the  block  in  question  for  county  pur- 
I)oses,  which  was  not  allowed  by  the  trustees,  for  the  reason  that  the 
block  having  been  set  apart  as  a  reservation,  they  had  no  authority  to 
deed  it. 

Thus  it  still  shows  as  a  reservation,  but,  as  already  stated,  a  reserva- 
tion understood  by  the  populace  to  be  for  county  purposes,  and  known 
as  <<  court  house  block." 

Under  this  view  as  to  the  character  and  purpose  of  the  reservation, 
acquiesced  in  by  town  and  county  alike,  a  jail  has  been  erected  at  a  cost 
of  $5,000,  and  a  court  house  is  in  course  of  erection.  The  mayor  asks 
offldidly  that  the  present  townsite  board  be  directed  to  deed  said  block 
to  the  county  commissioners  of  Cleveland  countyi  Oklahoma,  for  the 
use  of  said  county. 

The  first  proviso  of  section  22  of  the  act  of  May  2,  1890,  entitled,  *'  an 
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act  to  provide  a  temporary  g^overDinent  for  the  Territory  of  Oklahoma,'^ 
etc.,  reads — 

That  hereafter  all  surveys  for  townsites  in  said  Territory  shall  contain  reserva- 
tionn  for  parks  (of  substantially  equal  area  if  more  than  one  park)  and  for  schools 
and  other  public  purposes,  embracing  in  the  aggregate  not  less  than  ten  nor  more 
than  twenty  acres ;  and  patents  for  sach  reservations  to  be  maintained  for  such  pur- 
poses, shall  be  issued  to  the  towns  respectively  when  organized  as  munioipalitiee. 

Section  4  of  the  act  of  May  14, 1890,  provides — 

That  all  lots  not  disposed  of  as  hereinbefore  provided  for  shall  be  sold  under  the 
direction  of  the  Secretary  of  the  Interior  for  the  benefit  of  the  municipal  government 
of  any  such  town,  or  the  same  or  any  part  thereof  may  be  reserved  for  public  use  as 
sites  for  public  buildingS;  or  for  the  purpose  of  parks,  if  in  the  judgment  of  the  Seo- 
oretary  such  reservation  would  be  for  the  public  interest^  and  the  Secretary  shall  ex- 
ecute proper  conveyances  to  carry  out  the  provisions  of  this  section. 

The  question  raised  by  the  facts  as  herein  stated,  and  by  your  letter, 
is, — ^may  block  37,  in  the  city  of  l^orman,be  deeded,  and  if  so,  to  whoui  t 

The  fourth  section  of  the  act  of  1890  {supra)  provides  for  the  execu- 
tion of  proper  conveyances  to  carry  out  the  provisions  of  this  section* 

1  think  it  must  be  held  that  deeds  of  conveyance  must  be  made  for 
all  lands  falling  within  the  purview  of  said  section,  those  reserved  for 
{)ublic  use  as  well  as  those  sold.  This,  for  the  reason  that  the  trustees 
holding  the  title,  will,  in  the  nature  of  things,  and  under  the  terms  of 
the  first  section  of  the  act,  in  the  course  of  time,  have  executed  their 
trust  and  become  functus  as  a  board,  while  the  title  should  be  lodged 
where  it  can  be  held  and  continued  by  succession  under  proper  con- 
veyance. 

Kow,  if  the  block  here  in  question,  at  present  held  in  reservation^ 
may  and  should  be  deeded  and  conveyed,  to  whom  shall  the  convey- 
ance be  made?  Under  the  section  of  the  law  last  above  quoted,  the 
provision  for  reservation  "for  public  use  as  sites  for  public  buildings'^ 
is  broad  and  general  in  its  terms,  and  may,  I  think,  fairly  be  construed 
to  include  ground  set  apart  for  court  house  purposes.  If  so,  it  seems^ 
clear  that  the  conveyance  should  be  made  to  the  person  or  persons 
having  official  charge  and  control  of  such  matters  in  behalf  of  the 
county. 

You  will  cause  block  37  to  be  disposed  of  in  accordance  with  the 
views  herein  expressed. 

The  letters  of  James  M.  Bishop,  dated  July  7th  and  10th  last» 
respectively,  and  that  of  L.  L.  Briggs,  dated  the  11th  ultimo,  are 
enclosed  herewith  for  the  files  of  your  office. 
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PRE-EMPTION— RBSTDENCE-SECTION  2860  R.  8. 

SCOTT  V.  Oabpenteb. 

The  validity  of  a  pre-emptor's  residence  is  not  affected  by  the  fact  that  his  wife 

refases  to  live  on  the  land. 
The  ownership  of  city  property,  and  removal  therefrom,  does  not  bring  a  pre-emptor 

within  the  inhibitory  provisions  of  the  second  clause  of  section  2260  R.  S. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  OffieCy  Septem- 
ber J23j  1893. 

I  have  considered  the  case  of  Boswell  M.  Scott  v.  Ara  Oarpenter,  on 
appeal  by  the  former  from  yoar  decision  of  April  23, 1892,  dismissing 
his  protest  against  the  final  proof  of  the  latter,  and  cancelling  the  home- 
stead of  the  former  for  lots  7, 13  and  14,  and  the  KB.  i  of  the  SE.  ^  of 
Sec.  31,  T.  38  N.,  B.  5  E.,  Seattle  land  district,  Washington. 

On  May  18, 1887,  the  plat  of  the  survey  of  the  township  embracing 
lots  7, 13  and  14,  and  the  NE.  i  of  the  SE.  ^  of  said  Sec.  31,  T.  38  N., 
£•  5  E.,  was  filed  in  the  local  office,  and  on  Jane  9th  following,  Carpen- 
er  filed  his  pre-emption  declaratory  statement  for  said  land,  alleging 
settlement  July  1,  1885.  On  July  1,  1889,  Scott  made  a  homestead 
entry,  No.  11,784,  for  the  land. 

On  ^November  21, 1889,  Carpenter  offered  final  proof  on  his  pre-emp- 
tion filing.    Scott  protested  this  proof,  alleging: 

For  cause  of  protest,  ....  that  he,  the  andersigned,  is  the  same  H.  M.  Scott  who, 
on  the  1st  day  of  Julj,  1889,  made  and  filed  in  said  land  office,  his  homestead  entry, 
No.  11,784,  for  the  above  described  land,  which  said  entry  is  valid  and  subsisting, 
and  under  which  the  undersigned  has  established  his  residence  upon  said  land,  and 
improved  and  cultivated  the  same  in  good  faith,  and  for  the  farther  reason  that  said 
Ara  Carpenter  has  never  established  his  residence  upon  said  land,  but  has,  ever 
since  the  date  of  his  said  pre-emption  delaratory  statement,  lived  and  resided  away 
from  said  land,  and  in  the  city  of  Seattle,  above  mentioned. 

Hearing  was  had  upon  this  protest,  and  on  October  17, 1890,  the  local 
officers  rendered  their  decision,  recommending  the  cancellation  of 
Scott's  homestead  entry,  and  the  acceptance  of  Carpenter's  final  proof. 
From  this  decision  Scott  appealed.  You  afi^med  their  decision,  and 
held  the  entry  for  cancellation,  from  which  he  again  appealed. 

The  evidence  shows  that  Carpenter  is  a  married  man,  and  that  his 
wife  is  living;  they  have  two  children,  both  of  age;  the  son  at  date  of 
hearing  was  past  twenty-five  years,  and  the  daughter,  a  married  woman, 
was  past  twenty-two  years  of  age. 

The  wife  of  Carpenter  was  a  midwife  and  nurse,  and  followed  her 
profession.  Carpenter  was  a  drinking  man  when  he  was  about  saloons 
and  places  where  liquors  were  sold.  In  1886,  while  his  wife  was  away 
from  home,  he  went  to  this  land,  in  the  forest,  and  went  to  work  improv- 
ing it;  he  was  gone  from  Seattle,  where  his  wife  lived,  about  fourteen 
months,  during  which  time  he  had  cleared  and  got  under  cultivation  a 
part  of  the  land,  and  had  quite  a  comfortable  shanty  and  some  other 
1600— VOL  17 22 
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improvements.  When  he  went  back  to  Seattle,  he  wanted  his  wife  to 
sell  two  lots  that  she  had  bought,  and  go  with  him  to  his  home,  and  use 
her  money  in  helping  to  improve  the  place.  This  she  refused  to  do, 
giving  as  a  reason  that  she  could  do  better  following  her  profession ; 
that  they  could  not  then  make  a  living  on  the  pre-emption.  She  was 
willing  to  help  him  and  did  help  him,  but  she  says  he  drinks  badly 
when  he  can  get  liquor,  and  that  he  had  squandered  the  property  she 
had  inherited,  and  that  she  would  not  sell  her  lots;  that  they  were 
increasing  in  value.  She  had  borrowed  some  money  ($5000)  and  built 
a  house,  which  she  rented ;  beside  this  she  had  a  house  in  which  her 
son-in-law  and  daughter  lived,  and  she  stayed  there  when  not  out  nurs- 
ing the  sick.  She  says  that  she  and  her  husband  have  not  permanently 
separated,  and  that  when  he  came  to  Seattle  he  came  to  see  her,  and 
they  live  together  as  husband  and  wife.  He  built  a  very  good  house 
on  his  land,  one  and  one-half  stories  high,  with  good  floor  and  good 
roof;  has  a  barn,  woodshed,  well  of  water,  eight  acres  cleared  and  four 
acres  slashed,  beside  a  good  deal  of  fencing,  and  his  improvements  are 
estimated  at  $1500.  When  he  had  his  house  completed  he  induced  his 
wife  to  come  to  the  farm,  and  tried  to  persuade  her  to  stay — he  desires 
to  live  there  because  he  can  keep  away  from  whiskey — the  wife  states 
that  she  can  get  along  better  at  Seattle. 

It  is  sufficient  to  say  that  the  evidence  shows  that  this  man  made  his 
residence  on  his  pre-emption  claim,  and  has  maintained  it  there,  and 
the  fact  that  his  wife  declines  to  live  with  him,  cannot  affect  the  legal- 
ity of  his  residence.  He  voted  regularly  in  the  precinct  where  his  land 
is  situated,  and  the  question  of  his  residence  was  never  raised  at  such 
times. 

The  fact  that  the  lots  purchased  by  the  wife  with  her  own  earnings 
have  increased  in  value,  and  that  she  has  an  income  from  them,  cuts  no 
figure  in  the  case. 

It  is  not  charged  in  the  affidavit,  that  the  claimant  removed  from 
land  of  his  own  within  the  State,  and  that  question  is  not  in  the  case, 
except  that  it  is  raised  in  the  appeal  and  in  the  argument  of  counsel. 
But  had  the  charge  been  made  in  the  affidavit,  and  been  brought  reg- 
ularly before  the  Department,  I  do  not  consider  that  the  ownership  by 
the  wife,  of  two  town  lots,  or  even  by  himself,  would  constitute  such  a 
condition  as  would  inhibit  him  under  clause  2,  Section  2260,  B.  S.,  from 
filing  his  pre-emption  declaratory  statement  for  the  land  in  question. 

In  the  case  of  Sturgeon  v.  Buiz  (1  L.  D.,  490)  it  was  said:  ^^The 
tenth  section  of  the  act  of  1841,  (Sec.  2200,  B.  S.)  has  been  uniformly 
held  to  extend  to  residents  upon  agricultural  lands  only,  and  not  to  debar 
a  pre-emptor  who  moves  from  his  own  home  in  a  city,  town,  or  village, 
upon  a  pre-emption  claim."  This  case  was  cited  and  followed  in  the 
case  of  Ball  v.  Graham  (6  L.  D.,  407),  and  also  in  the  case  of  Florence 
Brey  (9  L.  D.,  512).    It  cannot  therefore  matter  that  under  the  law  of 
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Washington,  the  hnsband  and  wife  have  commanity  interests  in  the 
lands,  held  by  either. 

I  am  satisfied  that  the  local  officers  did  not  err  in  their  conclusions 
of  law  and  fact,  and  that  yon  correctly  affirmed  their  decision. 

Tour  decision  is  therefore  affirmed,  Eoswell  M.  Scott's  homestead 
entry  will  be  cancelled,  and  the  pre-emption  filing  will  remain  intact. 


KBPATMBNT— DESSHT  ENTRT-EXCESSIVS  PAYMENT* 

Frank  A.  White. 

There  is  no  anthority  for  the  repayment  of  double  minimiim  excess  erroneously 
Teqaixed  under  a  desert  laud  entry  of  an  even  section  within  the  limits  of  a  rail« 
road  grant. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Sep* 

temher  23^  1893. 

On  the  20th  of  May,  1891,  Frank  A.  White  filed  an  application  to 
make  desert  land  entry  for  the  8.  J  of  Sec.  28,  T.  7  S.,  E.  20  E.,  Boze- 
man  land  district,  Montana.  The  land  was  within  the  granted  limits  of 
the  Northern  Pacific  Bailroad,  and  the  local  officers  required  him  to  pay 
fifty  cents  per  acre  at  the  time  of  his  application. 

On  the  28th  of  November,  1891,  he  made  final  proof,  and  completed 
his  entry,  when  he  was  required  to  pay  an  additional  sum  of  two  dol- 
lars per  acre,  making  $2.50  in  all. 

On  the  9th  of  March,  1892,  he  filed  in  the  local  office  an  ^^application  for 
the  repayment  of  the  excess  purchase  money  the  sum  of  four  hundred 
dollars,  paid  on  said  entry,  as  per  certificate  No.  193,  issued  at  Boze- 
man,  Montana,  bearing  date  the  28th  of  November,  1891."  In  connection 
with  such  application  he  made  oath  that  he  had  not  sold,  assigned,  nor 
IB  any  way  encumbered  the  title  to  the  land  described. 

The  local  officers  transmitted  the  application  to  your  office,  and  on 
the  2nd  of  April,  1892,  you  rendered  a  decision  in  the  case,  denying 
said  application,  and  citing  the  case  of  Henry  L.  Davis  (12  L.  D.,  632), 
in  support  of  your  action.  An  appeal  from  your  decision  brings  the 
case  to  this  Department. 

Under  the  facts  in  this  case,  and  the  act  of  March  3,  1877,  as 
amended  by  the  act  of  March  3, 1891  (26  Stat.,  1095),  fixing  the  price  of 
desert  land  entries  at  one  dollar  and  twenty-five  cents  per  acre,  with- 
out regard  to  the  situation  of  the  land  with  relation  to  the  limits  of 
railroad  grants,  there  is  no  question  but  that  White  was  required  to 
pay  $400  too  much  for  his  land.  And  the  only  question  before  me  for 
my  consideration  is,  whether  or  not  the  Secretary  of  the  Interior  has 
the  power  to  repay  to  White  that  |400  after  it  has  found  its  way  into 
the  Treasury  of  the  United  States. 
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It  is  a  well  known  role  of  law  that  no  public  officer  has  power  to  pay 
money  out  of  the  Treasury  of  the  United  States,  without  a  statute 
expressly  authorizing  him  so  to  do,  and  however  just  and  equitable  the 
claim  of  White  may  be,  unless  there  is  in  existence  a  statute  author- 
izing repayment  by  the  Secretary  of  the  Interior  in  cases  of  this  char, 
acter,  no  relief  can  be  granted. 

All  the  legislation  on  the  subject  of  repayment  is  found  in  the  Bevised 
Statutes,  sections  2362  and  2363,  and  in  the  act  of  June  16, 1380  (21 
Stat,  287).  Section  2362  authorizes  repayment  only  in  cases  where 
land  has  been  erroneously  sold  and  the  sale  cannot  be  confirmed. 
Clearly  the  provisions  of  that  section  do  not  apply  to  the  facts  in  this 
case.  Section  2363  provides  that  where  land  has  been  erroneously 
sold,  as  mentioned  in  section  2362,  and  the  proceeds  of  the  sale  invested 
in  stocks  or  otherwise  held  in  trust,  the  stocks  may  be  sold  or  the  trust 
funds  may  be  used  to  repay  the  purchase  money.  This  section  does 
not  apply  to  the  facts  in  the  present  case. 

The  first  section  of  the  act  of  June  16,  1880,  relates  to  repayments 
in  cases  of  soldier's  homestead  entries,  and  has  no  reference  to  such  a 
state  of  facts  as  exists  in  this  case.  The  second  section  of  that  act 
provides  that  where  entries  are  canceled  because  erroneously  allowed 
and  cannot  be  confirmed,  the  Secretary  of  the  Interior  may  make 
repayment,  and  the  further  provisions  of  said  section  are  as  follows: 

And  in  all  oases  where  parties  have  paid  donble  minimum  price  for  land  which 
has  been  found  not  to  be  within  the  limits  of  a  railroad  land  grant,  the  excess  of  one 
dollar  and  twenty-five  cents  per  acre  shall  in  like  manner  be  repaid  to  the  pnrohafier 
thereof,  or  his  heirs  or  assigns. 

This  is  all  the  legislation  by  Congress  on  the  subject,  and  none  of  the 
acts  referred  to  apply  to  the  lands  in  question,  nor  the  facts  in  this 
case. 

The  land  in  question  was,  when  entered,  and  is  now,  an  even  section 
<<  within  the  limits  of  a  railroad  grant,'' and  hence  it  does  not  fall  within 
the  provisions  of  the  second  section  of  the  act  of  June  16, 1880,  supra. 
As  there  is  no  statute  in  existence  empowering  the  Secretary  of  the 
Interior  to  make  repayment  in  cases  of  this  character,  your  decision  is 
affirmed. 


Gaetland  v.  Mabsh. 


Motion  for  review  of  departmental  decision  of  February  15, 1893, 16 
L.  D.J  140,  denied  by  Secretary  Smith,  September  23, 1893. 
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ABED  LANB  ACT— PBJE-BMPTION  CLAIM. 

Emilio  Torres. 

The  ezlstenee  of  a  pre-emption  settlement  and  filing  does  not  withdraw  the  land 
ooYered  thereby  from  selection  as  a  reservoir  site  nnder  the  arid  land  act,  but,  if 
such  selection  is  not  finally  approved  the  pre-emption  claim  may  then  be  per- 
fected. 

Secretary  Smith  to  the  Oommissianer  of  the  Oeneral  Land  Office^  September 

J^j  1893. 

On  the  23d  of  February,  1891,  Emilio  Torres  filed  his  pre-emption 
declaratory  statement  for  the  FE.  i  of  the  NW.  J  of  ISec.  21,  T.  10  S., 
B.  3  W.,  Las  Graces  land  district,  Kew  Mexico,  alleging  settlement  on 
the  2d  of  that  month. 

He  made  final  proof  on  the  14th  of  May,  1892,  which  was  rejected  by 
the  local  officers,  for  the  reason  that  the  laud  had  been  selo(;ted  for 
reservoir  purposes,  and  suspended  from  disposition  by  letter  of  Novem- 
ber 14, 1891. 

From  such  decision  he  appealed  to  your  office,  alleging  that  he  had 
fully  complied  with  all  the  requirements  of  law;  that  his  settlement 
and  occupation  were  long  prior  to  the  suspension  mentioned,  and  that, 
payment  being  tendered,  entry  should  be  allowed. 

On  the  23d  of  July,  1892,  you  rendered  a  decision  in  the  case,  hold- 
ing that  the  filing  of  Torres  did  not  withdraw  the  land  embraced 
therein,  from  appropriation  by  the  government,  and  that  as  the  tract 
had  been  selected  as  a  permanent  site  for  a  reservoir  by  the  Director 
of  the  Geological  Survey,  Torres  was  precluded  from  perfecting  his 
entry.  You  added  that  "  should  it  hereafter  be  found  not  necessary 
for  this  purpose,  then  he  might  enter,  should  no  further  objection  be 
found.'' 

He  brings  the  case  to  the  Department  by  appealing  from  your  deci- 
sion, claiming  that  he  having  complied  with  the  law,  the  United  States 
has  no  right  to  withhold  final  receipt  and  patent,  and  he  asks  that  the 
local  officers  at  Las  Gruces  be  directed  to  issue  to  him  proper  final 
receipt  for  said  land. 

The  act  reserving  lands  for  reservoirs,  canals,  ditches,  etc.,  for  irri- 
gating purposes,  passed  October  2, 1888,  (25  Stat.,  526)  reserved  firom 
sale  as  the  property  of  the  United  States,  all  such  lands  as  should 
thereafter  be  designated  or  selected  for  such  purposes,  until  further 
provided  by  law. 

The  act  of  August  30, 1890,  (26  Stat.,  391)  repealed  so  much  of  the 
act  of  October  2, 1888,  as  provided  for  the  withdrawal  of  the  public 
lands  firom  entry,  occupation  and  settlement,  and  allowed  settlement 
and  entries  to  be  made  upon  said  lands  <'in  the  same  manner  as  if  said 
law  had  not  been  enacted,"  adding,  however,  <<  except  that  reservoir 
sites  heretofore  selected,  shall  remain  segregated  and  reserved  from 
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entry  or  settlement,  as  provided  by  said  act,  until  otherwise  provided 
by  law." 

By  the  17th  section  of  the  act  of  March  3, 1891,  (26  Stat.,  1095)  it 
was  provided 

that  reservoir  sites  located  or  selected,  and  to  be  located  and  selected,  nnder  the 
provisions  of  the  act  of  October  2, 1888,  and  amendments  thereto,  shall  be  restricted 
to,  and  shall  contain  only  so  much  land  as  is  actually  necessary  for  the  eonstrnction 
and  maintenance  of  reservoirs,  excluding,  so  far  as  practicable,  lands  occupied  by 
actual  settlers  at  the  date  of  the  selection  of  said  reservoirs. 

Eeservoir  site  No.  38,  on  the  Bio  Grande  Biver,  'Sew  Mexico,  was 
selected  on  the  27th  of  February,  1891,  and  embraced  the  lands  in 
question.  Such  selection,  therefore,  did  not  come  within  the  provisions 
of  the  act  of  August  30, 1890,  not  having  been  made  prior  to  the  pas- 
sage of  that  act,  but  is  controlled  by  the  act  of  March  3, 1891,  which 
excluded  from  reservoir  sites,  so  far  as  practicable,  lands  occupied  by 
actual  settlers  at  the  date  of  the  location  of  said  reservoirs. 

On  the  27th  of  February,  1891,  when  the  site  for  reservoir  No.  38 
was  selected,  the  land  in  question  was  occupied  by  an  actual  settler. 
It  should  therefore  be  excluded  from  the  site,  unless  <^  actually  neces- 
sary for  the  construction  and  maintenance  of  said  reservoir.^ 

[Jnder  date  of  March  21, 1892,  you  transmitted  to  this  Department 
an  abstract,  showing  the  status  of  the  lands  in  reservoir  site  No.  38, 
and  among  the  lands  covered  either  by  pre-emption  declaratory  state- 
ments, or  by  entries  made  subsequent  to  date  of  selection  for  a  reser- 
voir site,  and  therefore  subject  to  selection  for  that  purpose,  is  the  tract 
in  question. 

The  map  accompanying  said  abstract,  shows  the  land  to  be  actually 
necessary  for  the  construction  and  maintenance  of  said  reservoir,  a43  it 
is  represented  as  being,  or  to  be,  entirely  covered  by  water.  This 
map,  abstract,  etc.,  have  not  yet  been  finally  passed  upon  and  approved 
by  the  "Secretary  of  the  Interior,  but  as  the  case  now  stands,  I  cannot 
grant  to  Torres  the  relief  asked  ibr  by  him  in  his  appeal  to  the  Depart- 
ment. 

He  was  aware  that  the  land  was  subject  to  selection  for  a  reservoir 
site,  and  within  a  few  days  after  his  settlement  and  filing,  it  was  in  fact 
so  selected.  This  was  before  he  could  have  expended  a  very  large 
sum  in  improvements,  the  value  of  which  were  placed  at  $200  at  the 
time  of  making  final  proof.  Had  he  desired  to  segregate  the  land,  he 
should  have  made  entry,  instead  of  filing  therefor.  His  filing  did  not 
withdraw  it  from  appropriation  by  the  government,  and  I  can  only 
repeat  what  you  in  efiect  said,  that  if  it  should  hereafter  be  found  not 
,  necessary  for  the  purpose  of  constructing  or  maintaining  reservoir  site 
No.  38,  or  such  selection  should  not  be  finally  approved,  he  may  make 
entry  for  the  land,  if  there  be  no  other  objectioiu  The  decision 
appealed  from  is  sustained. 
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SETTLEMENT  CLAIM-NOTICE. 

Miles  v.  Walleb  (On  Review), 

Actaftl  notioe  of  the  extent  of  a  Bettlement  claim  will  protect  snoh  claim  as  against 
the  subsequent  entry  of  another,  when  such  notioe  is  supported  by  aotual  settle- 
ment and  improvements  upon  contiguous  land. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Sep- 
tember 23^  1893. 

On  the  17th  of  March,  1893,  you  transmitted,  on  the  part  of  Frank 
M«  Miles,  motion  for  review  of  the  decision  of  the  Department  of  Jan- 
nary  6, 1893,  in  the  case  of  said  Miles  against  John  Waller  (16  L.  D., 
12),  in  which  the  rights  of  Waller  to  the  NW.  J  of  the  SW.  i  of  Sec 
2S^  T.  34  K.,  E.  37  B.,  Spokane  land  district,  Washington,  were  held 
to  be  superior  to  those  of  Miles.* 

On  the  23d  of  June,  1890,  both  Miles  and  Waller  appeared  at  the 
local  office,  to  make  homestead  entries  for  land.  The  application  of 
Miles  was  for  the  NE.  ^  of  the  NE.  ^  of  Sec.  32,  the  E.  ^  of  the  SE.  i  of 
Sec.  29,  and  the  NW.  J  of  the  SW.  J  of  Sec.  28,  said  township  and 
range,  while  Waller  applied  to  enter  the  SW.  J  of  the  NW.  J,  and  the 
N.  ^  of  the  SW.  \  of  Sec.  28.  It  will  be  seen  that  the  two  conflict  as 
to  the  NW.  J  of  the  S W.  J  of  Sec.  28. 

A  hearing  was  appointed  to  determine  their  respective  rights.  The 
local  officers  decided  in  favor  of  WaUer,  and  their  decision  was  affirmed 
by  you  on  the  3d  of  March,  1892.  Your  judgment  was  affirmed  by  the 
Department,  in  the  decision  of  which  a  review  is  asked. 

In  the  decision  complained  of  the  Department  found  that  Miles 
established  his  residence  upon  land  in  Sec.  29,  in  1883,  and  that  he  sent 
a  written  notice  to  Waller,  in  1888,  informing  him  that  he  claimed  the 
NW.  J  of  the  SW.  i  of  Sec.  28,  T.  34  N.,  B,  37  E.,  the  forty-acre  tract 
in  controversy.  After  finding  this  fact,  it  was  added:  <^But  such 
written  notification  is  of  no  validity  in  the  absence  of  the  settlement 
and  residence  required  by  law."  No  departmental  decision  is  cited  in 
support  of  this  prox)osition,  and  I  think  no  case  can  be  found,  holding 
that  settlement  is  confined  by  law  to  a  technical  quarter  section.  The 
Department  has  frequently  held  that  the  notice  given  by  settlement 
and  improvements  extends  only  to  the  technical  quarter  section  upon 
which  they  are  located.  This  was  held  in  the  case  of  Pooler  v.  Johnson 
(13  L.  D.,  134),  and  in  other  cases  therein  cited,  but  in  that  case  the 
doctrine  laid  down  in  Cooper  v.  Sanford  (II  L.  D.,  404),  that  ^^  actual 
notice  of  the  extent  of  a  settlement  claim  will  protect  such  claim  as 
against  the  subsequent  entry  of  another,"  was  recognized. 

In  the  case  last  cited,  it  was  held  that  actual  notice  of  the  extent  of 
a  claim  was  as  good  as  that  given  by  improvements,  it  being  impracti- 
cable for  a  settler  to  place  improvements  on  all  the  subdivisions  of  his 
claim  at  the  instant  of  settlement.    I  think,  therefore,  the  language 
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quoted  from  the  decision  complained  of,  is  not  In  harmony  with  the 
decisions  of  the  Department,  bat,  rather,  that  the  position  of  the 
Department  is,  that  notice  given  in  any  competent  manner  is  sufficient. 

This  leads  to  the  conclusion,  that  if  Waller  had  done  nothing  to 
establish  a  claim  to  the  forty  acres  in  controversy,  prior  to  the  written 
notice  served  upon  him  by  Miles,  in  1888,  the  latter  has  the  superior 
right  to  the  land. 

The  land  for  which  both  parties  sought  to  make  entry  on  the  23d  of 
June,  1890,  was  not  open  to  entry  until  that  day,  although  prior  to  that 
time  it  was  subject  to  settlement.  It  appears  that  in  the  spring  of 
1887,  Waller  built  a  house  upon  the  SB.  J  of  the  NB.  i  of  Sec.  29.  He 
desired  to  include  in  his  claim  the  SW.  J  of  the  N W.  J,  and  the  N.  J 
of  the  SW.  Jof  Sec.  28,  but  a  person  named  Floyd  Lawson  also  wanted 
to  secure  the  whole  or  a  part  of  the  S  W.  J  of  the  NW.  J  of  said  sec- 
tion. Waller  fenced  about  seventy  five  acres  of  the  iN".  J  of  the  SW. 
i  of  said  Sec.  28,  and  built  a  log  cabin  for  a  granary  on  the  forty-acre 
tract  in  question,  and  broke  four  acres  in  18S6,  and  raised  a  crop  on  it 
in  1887.  He  had,  at  the  time  of  the  hearing,  eighteen  acres  in  grain, 
potatoes  and  corn,  and  he  cultivated  it  in  crops  every  season  since 
1886. 

In  April,  1890,  he  removed  his  house  to  the  SW.  J  of  the  NW.  J  of 
Sec.  28,  which  he  had  all  the  time  included  in  his  claim,  and  abandoned 
the  forty  acres  in  Sec.  29,  upon  which  he  had  previously  been  living. 
This  reduced  his  holdings  to  the  three  forty-acre  subdivisions  in  Sec. 
28,  for  which  he  applied  to  make  entry. 

In  1883,  Miles  made  settlement  upon  lands  in  Sec.  29,  contiguous  to 
the  land  in  controversy.  He  made  no  improvements  upon  the  land  in 
Sec.  28,  prior  to  his  giving  notice  to  Waller  that  he  claimed  the  same, 
in  1888. 

In  your  decision  you  found  that  he  would  not  then  have  made  a  claim 
to  said  land,  had  not  a  new  survey  of  the  township,  then  just  made,  put 
some  of  his  fence,  which  he  supposed  was  upon  the  line  between  sec- 
tions 28  and  29,  upon  the  land  in  question. 

You  found  that  under  the  circumstances  of  the  case,  the  claim  of 
Miles  to  the  land  could  not  date  from  the  time  of  his  settlement  upon 
the  contiguous  land  in  Sec.  29,  in  1883,  but  from  the  time  of  his  notice 
to  Waller,  in  1888,  and  that  as  Waller  had,  prior  to  such  notice,  improved 
and  cultivated  the  land,  his  rights  thereto  were  superior  to  those  of 
Miles. 

I  think  your  conclusion  was  correct,  and  that  the  Department  did  not 
err  in  affirming  your  decision,  although  some  of  the  reasons  given  for 
such  affirmance  were  erroneous. 

The  ruling  in  the  decision  complained  of,  that  written  notice  of  the 
extent  of  a  settlement  claim,  "  is  of  no  validity  in  the  absence  of  settle- 
ment and  residence,"  will  not  be  adhered  to  by  the  Department,  but 
rather  the  rule  as  stated  in  Cooper  v.  Sanford,  that  "  actual  notice  of 
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the  extent  of  a  settlement  claim  will  protect  sach  claim  as  against  the 
sabseqnent  entry  of  another,"  when  such  notice  is  supported  by  actual 
settlement  and  improvements  upon  contiguous  land. 

This  would  hold  that  the  notice  of  Miles,  who  lived  and  had  improve- 
ments on  land  contiguous  to  that  in  question,  although  in  another  sec- 
tion, was  sufficient. 

In  the  case  at  bar,  however,  it  having  been  found  that  Waller's  set- 
tlement upon  the  land  in  question,  was  not  subsequent  to  the  notice  by 
Miles,  but  prior  thereto,  the  latter  was  not  iigured  by  the  erroneous 
ruling  complained  of,  and  the  motion  for  review  of  said  decision  is 
accordingly  denied. 


APPIJCATION  TO  ENTEB-BAILBOAB  LAT^DS-SETTLEAISNT. 

Mills  v.  Daly. 

An  application  to  enter,  to  be  valid,  mast  be  made  at  a  time  when  the  land  is  free 
from  appropriation,  and  legally  subject  to  entry. 

The  forfeiture  of  railroad  laods  declared  by  the  act  of  September  29, 1890,  was  com- 
plete on  the  passage  of  said  act,  and  opened  to  settlement  immediately  the  lands 
designated  therein. 

A  settlement  on  such  lands,  after  the  passage  of  said  act,  anc*  prior  to  the  time  when 
the  lands  were  open  to  entry,  is  protected  as  against  the  intervening  entry  of 
another,  if  asserted  within  three  months  from  the  time  when  said  land  is  sub- 
ject to  entry. 

A  formal  application  to  enter,  made  within  three  months  from  settlement,  is  not 
required  to  protect  such  settlement  as  against  the  intervening  entry  of  another, 
if  the  settler  initiates  a  contest  against  said  entry,  alleging  his  own  priority, 
within  three  months  after  the  land  becomes  subject  to  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Septewr 

ber  23y  1893. 

The  land  involved  in  this  controversy  is  the  SE.  J  of  Sec.  7,  T.  49  N., 
B.  8  W.,  Ashland  district,  Wisconsin.  It  was  within  the  granted  lim- 
its of  the  Portage,  Winnebago  and  Superior  Bailroad,  (now  the  Wis- 
consin Central)  and  was  restored  to  the  public  domain  by  the  forfeit- 
ure act  of  September  29, 1890,  (26  Stat.,  496). 

The  23d  of  February,  1891,  was  fixed  by  oflBcial  notice  as  the  day  for 
the  allowance  of  entries  on  said  lands,  and  on  that  day  Albert  J.  Daly 
made  homestead  entry  for  the  above  described  tract. 

On  the  17th  of  March,  1891,  Edward  Mills  filed  an  affidavit  of  con- 
test against  said  entry,  fdleging  that  Daly  was  not  entitled  to  the  bene- 
fit of  said  entry,  for  the  reason  that  he  (Mills)  applied  to  make  entry 
for  the  land  on  the  said  23d  of  February,  1891,  at  an  earlier  hour  than 
Daly,  and  that  he  was  residing  on  the  land  at  the  time  of  making  said 
application,  and  had  made  valuable  improvements  thereon,  while  Daly 
had  not  then  settled  on  the  land. 

A  hearing  was  had,  after  which  the  local  officers,  on  the  10th  of 
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July,  1891,  rendered  their  decision  in  the  case,  in  which  they  held  that 
the  settlement  made  by  the  contestant  upon  the  land  did  not  entitle 
him  to  a  preference  right  of  entry  therefor.  Such  decision  was  reversed 
by  you  on  the  19th  of  May,  1892,  and  an  api)eal  from  your  judgment 
brings  the  case  to  the  Department. 

The  evidence  in  the  case  shows  that  Mills  first  went  upon  the  land 
on  the  5th  of  December,  1890,  at  which  time  there  was  a  log  house 
thereon,  partly  completed.  This  he  purchased  for  925,  and  during  that 
month  completed  its  construction  and  occupied  it  for  two  or  three  nights 
the  latter  part  of  the  month,  having  put  into  it  a  stove  and  some  pro- 
visions. He  also  did  some  clearing  during  that  month,  and  the  follow- 
ing January,  and  slept  in  the  house  a  few  nights  in  January  and  Feb- 
ruary, 1891,  being  absent  at  work  in  a  logging  camp  a  good  portion  of 
the  time.  At  the  time  of  the  hearing  he  had  a  patch  sown  to  rutabaga 
seed,  and  another  patch  prepared  for  planting  potatoes.  He  was  a 
single  man,  twenty-three  years  of  age. 

The  record  also  shows  that  an  application  to  make  homestead  entry 
for  the  land,  accompanied  by  the  necessary  affidavits,  made  by  Mills, 
was  received  at  the  local  office  by  mail,  on  the  23d  of  February,  1891. 
It  was  rejected  for  the  reason  that  it  was  thought  to  conflict  with  a 
soldier's  declaratory  statement.  The  local  officers  afterwards  discov- 
ered that  they  were  in  error,  as  said  declaratory  statement  was  for  land 
in  range  nine,  west,  instead  of  range  eight.  In  the  meantime,  however, 
the  entry  of  Daly  had  been  allowed. 

The  application  and  affidavits  of  Mills  were  made  on  the  21st  of  Feb- 
ruary, 1891,  before  a  United  States  court  commissioner.  This  was  two 
days  prior  to  the  time  when  the  land  was  open  to  entry.  The  ruling  of 
the  Department  is  that  an  application,  to  be  valid,  must  be  made  at  a 
time  when  the  land  is  free  from  appropriation,  and  legally  subject  to 
entry.  This  was  distinctly  stated  in  a  circular  of  instructions,  issued 
to  registers  and  receivers,  under  date  of  January  8, 1878,  (4  0.  L.  O., 
167).  This  circular  was  in  accordance  with  the  views  of  the  Depart- 
ment, expressed  in  the  case  of  Hiram  Campbell  (5  0.  L.  O.,  21),  which 
was  decided  December  22, 1877,  and  which  held  that  ^'  in  no  case  can 
an  affidavit,  made  while  the  land  is  appropriated,  under  the  provisions 
of  law,  be  received."  The  same  doctrine  was  held  in  the  case  of  John- 
son Barker  (1  L.  D.,  164) ;  Staab  v.  Smith  (3  L.  D.,  320),  and  in  Hohnes 
V.  Hockett  (14  L.  D.,  127). 

It  seems,  therefore,  that  the  application  of  Mills  to  make  entry  for 
the  land  was  properly  rejected,  although  the  proper  reason  for  such 
rejection  was  not  endorsed  upon  the  papers  by  the  local  officers. 

In  the  case  of  the  Southern  Pacific  Railroad  Company  v.  Hammond 
(14  L.  D.,  359),  it  was  held  that  the  forfeiture  declared  by  the  act  of 
September  29,1890,  was  complete  on  the  passage  of  the  act,  and  opened 
to  settlement  immediately  the  lands  designated  therein*  While  not 
subject  to  entry  until  February  23, 1891,  the  land  in  controversy  was 
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sabject  to  settlement  at  any  time  after  September  29, 1890.  In  Neil  v. 
Sonthard  (16  L.  D.,  386),  it  was  said:  ^'An  application  to  enter  land 
confers  no  greater  rights  than  settlement,  and  gives  to  the  applicant 
no  claims  superior  to  those  of  an  actaal  settler  upon  the  land  at  the 
time  the  application  is  made." 

This  doctrine  was  also  recognized  in  the  case  of  Gillen  v.  Beebe,  et  al. 
(16  L.  D.,  306),  in  which  it  was  held  that  <'a  settlement  made  on  the 
reservoir  lands  opened  to  disposition  by  the  act  of  June  20, 1890,  after 
the  beginning  of  the  calendar  day  fixed  for  such  opening,  and  prior  to 
the  entry  of  another,  made  on  the  same  day,  for  the  same  tract,  defeats 
the  right  of  the  entryman.''  In  that  case  the  settlement  was  made 
<<  between  the  hours  of  12  and  1  o'clock,  a.  m.,  of  December  20, 1890 '^j 
while  the  entry  was  made  at  the  opening  of  the  land  office  on  that  day. 
See  also  Johnson  v.  Crawford  (15  L.  D.,  302). 

Counsel  for  Daly  admit  that  if  Mills  had  been  an  actual  settler,  in 
good  faith,  on  this  land  prior  to  February  23, 1891,  and  If  he  had  within 
three  months,  filed  a  legal  application  to  enter  the  land,  Daly's  entry 
should  be  canceled,  and  that  of  Mills  allowed.  It  is  claimed,  however, 
that  neither  of  these  conditions  appear. 

In  the  caseofBumbley  v.  Gansey  (16  L.  D.,  266),  it  was  decided  that 
it  was  not  necessary  to  make  an  application  to  enter  land  within  three 
months  after  setUement,  in  cases  where  the  laud  was  already  covered 
by  a  prior  entry,  and  that  bringing  a  contest  against  such  entry,  within 
three  months  from  the  date  of  settlement,  preserved  all  settlement 
rights,  as  effectually  as  could  be  done  by  an  application  to  enter.  It 
was  said :  ^' A  prior  settler,  who  initiates  a  contest  within  three  months 
after  settlement,  and  who  applies  to  enter  the  land  within  thirty 
days  after  receiving  notice  that  he  has  succeeded  in  his  contest,  is  in 
time.'' 

It  may  be  claimed  that  in  the  case  at  bar,  the  settlement  of  Mills  was 
made  on  the  5th  of  December,  1890,  while  his  affidavit  of  contest  was 
not  filed  until  the  17th  of  March,  1891,  more  than  three  months  there- 
after. The  land  was  open  to  settlement  from  and  after  the  29th  day  of 
September,  1890,  but  not  to  a  legal  application  to  enter  until  February 
23, 1891.  Had  he  made  settlement  as  early  as  he  might,  he  could  not 
have  filed  an  application  to  enter  \?ithin  three  mouths  from  that  time, 
nor  instituted  a  contest,  as  there  could  then  have  been  no  entry  to  con- 
test In  such  a  case,  I  think  the  rule  should  be  that  the  application  to 
enter  should  be  made,  or  the  contest  initiated,  within  three  months 
after  the  land  became  subject  to  entry. 

The  Department  has  repeatedly  passed  upon  the  question  as  to  what 
acts  on  the  part  of  the  claimant  constituted  settlement.  The  recognized 
rule  is  that  '^  an  act  of  settlement  is  complete  from  the  instant  the  set- 
tler goes  upon  the  land  with  the  intention  of  making  it  his  home,  and 
performs  some  act  indicative  of  such  intent;  and  such  act  is  sufficient 
if  it  tends  to  disclose  a  design  to  a[>propriate  the  land  in  accordance 
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with  law."  Franklin  v.  March  (10  L.  D.,  583) ;  Bowman  v.  Davis  (12 
L.  D.,  416). 

The  evidence  in  this  case  brings  Mills  within  that  rnle,  and  his  initia- 
tion of  contest  against  the  entry  of  Daly,  relieved  him  from  the  neces- 
sity of  making  application  to  enter  the  laud,  within  three  months  after 
it  became  subject  thereto,  as  before  his  entry  could  be  allowed,  that  of 
Daly  must  be  removed. 

My  conclusion  is,  that  the  entry  of  Daly  should  be  canceled,  and  that 
Mills  should  be  allowed  to  make  entry  for  the  land.  The  decision 
appealed  from  is  therefore  affirmed. 


JtrRISDTCTION— NOTICE-MOTION  FOR  REHEARINO. 

LoNa  Jim  et  al.  v.  Egbinson  et  al, 

.  ON  REVIEW. 

The  Land  Department  is  without  jariBdiction  to  render  a  judgment  affecting  the 
status  of  an  entry,  where  the  en  try  man  has  not  been  made  a  party  to  the  pro- 
ceedinjg^  in  which  snch  judgment  is  rendered. 

A  motion  for  review  will  be  dismissed  if  not  accompanied  by  affidavit  that  it  is  made 
in  good  faith  and  not  for  the  purpose  of  delay. 

A  rehearing  will  not  be  ordered  where  the  application  therefor  shows  that  the  pro- 
posed additional  evidence  was  within  the  knowledge  of  the  applicant  at  the 
time  of  the  original  hearing. 

Secretary  Smith  to  tJie  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
ber 23^  1893. 

On  the  21st  of  March,  1893,  you  transmitted,  on  the  part  of  Christo- 
pher Robinson,  Thomas  R.  Gibson,  Julius  Larabee,  Harrison  Williams, 
Enos  B.  Peaslee,  Charles  A.  Barron  and  0,  H.  Ambercrombie,  motion 
for  review  of  the  decision  of  the  Department,  of  January  6,  1893,  in 
the  case  of  Long  Jim  and  other  Indians,  against  said  defendants,  and 
one  other  (16  L.  D.,  15),  in  which  it  was  held  that  the  rights  of  said 
Indians  to  certain  lands  in  the  Waterville  land  district,  Washington j 
were  superior  to  the  claims  of  said  white  defendants. 

On  the  10th  of  April,  1893,  you  transmitted  a  further  and  separate 
motion  for  review  of  said  decision,  on  the  part  of  A.  W.  La  Ohappelle^ 
who  was  also  a  defendant  in  said  proceedings,  and  on  the  31st  of  May, 
1893,  you  transmitted  a  motion  for  rehearing  in  said  case,  on  the  part 
of  all  of  said  defendants. 

Rule  78,  of  the  Rules  of  Practice,  provides  that  "  motions  for  rehear- 
ing and  review  must  be  accompanied  by  an  affidavit  of  the  party,  or 
his  attorney,  that  the  motion  is  made  in  good  faith,  and  not  for  the 
purpose  of  delay.'' 

No  such  affidavit  accompanies  the  motion  for  review  filed  on  the  part 
of  the  defendant  La  Chapelle,  and  said  motion  is  for  that  reasou  dis- 
missed. 
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On  the  17th  of  October,  1890,  Thomas  B.  Gibson  made  homestead 
entry  for  the  B.  i  of  the  SW.  J,  the  ^W.  i  of  the  S  W.  J  and  the  SW. 
i  of  the  SB.  J  of  Sec  12,  T.  27  K,  B.  22  B.,  in  said  land  district.  The 
several  tracts  applied  for  by  Long  Jim  contained  525.30  acres  and 
embraced  the  W.  ^  of  said  section  12,  which  included  eighty  acres  of 
the  land  covered  by  the  homestead  entry  of  Gibson. 

On  the  10th  of  January,  1891,  W.  F.  Allender,  who  acted  as  the 
agent  of  Long  Jim,  and  B.  W.  Starr,  who  then  was,  and  still  is,  the 
attorney  for  all  the  Indians  mentioned  in  the  case,  appeared  at  the  local 
office,  and  stated  that  the  eighty  acres  in  controversy,  covered  by  the 
entry  of  Gibson,  was  inadvertently  included  in  the  land  described  by 
Long  Jim,  and  that  he  made  no  claim  thereto.  Allender  made  and 
filed  an  affidavit  to  that  effect,  and  Gibson  .was  thereupon  allowed  to 
commute  his  homestead  to  a  cash  entry. 

In  your  decision  in  the  case,  rendered  on  the  9th  of  July,  1892,  you 
recited  at  great  length  all  the  facts  and  circumstances  connected  with 
the  case,  and  held  that  said  Indian  applicants  were  entitled  to  have 
allotments  of  lands  made  to  them  in  severalty  in  the  quantities  and 
maoner  provided  in  the  agreement  of  July  7, 1883,  and  that  the  right 
of  said  several  white  claimants  to  the  land  claimed  by  them,  was  sub- 
ordinate and  subject  to  the  prior  and  superior  right  of  said  Indians. 
You  therefore  suspended,  and  held  for  cancellation,  the  several  home- 
stead entries  of  said  white  claimants,  in  so  far  as  they  might  include 
any  tract  of  land  which  might  be  allotted  by  the  proper  authorities  to 
said  Indians. 

Ton  concluded  your  decision  by  saying:  "Thomas  B.  Gibson's  said 

commuted  entry  No.  77,  is  also  suspended  to  await  such  action  as  may 

be  deemed  just  and  proper  in  the  premises  by  such  authorities." 
Under  the  circumstances  of  the  case,  you  had  no  authority  to  take 

such  action  in  reference  to  the  entry  of  Gibson.    It  had  been  allowed 

upon  the  statements  and  affidavit  of  the  attorney  and  agent  of  the 

Indians,  that  no  part  of  the  land  covered  by  his  entry  was  claimed  by 

Long  Jim,  or  either  of  the  other  Indians,  and  his  right  to  the  land  not 

being  questioned,  he  was  not  made  a  party  to  the  hearing  in  the  case 

before  the  local  officers.    You,  therefore,  had  no  jurisdiction  to  render 

a  judgment  affecting  his  property  interests  in  the  laud,  and  that  part 

of  your  decision  wherein  you  did  so,  should  have  been  set  aside  in  the 

departmental  decision  complained  of.    It  was,  however,  inadvertently 

overlooked,  and  your  whole  decision  was  affirmed.    I  now  modify  said 

departmental  decision  so  as  to  omit  from  affirmance  that  part  of  your 

decision  of  July  9, 1892,  wherein  you  suspended  the  commuted  entry  of 

Gibson.    That  part  of  your  said  decision  is  hereby  set  aside,  and  said 

entry  will  be  allowed  to  remain  intact. 

This  action  is  based  upon  the  facts  set  forth  in  the  affidavit  of  Gibson, 

now  before  me,  which  are  in  no  way  disputed  or  questioned  by  the 

attorney  for  the  Indians,  in  his  answer  to  the  motions  for  review,  or  in 

his  reply  to  the  application  for  rehearing. 
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Gibson  makes  oath  that  on  the  25th  of  January,  1893,  he  received 
notice  of  the  decision  of  the  Department  in  the  ca^se;  that  he  never 
before  received  any  notice  that  he  was  a  party  to  said  contest,,  in  any 
manner  or  form,  and  therefore  has  never  had  any  chance  to  defend  hii» 
rights;  that  Long  Jim  does  not  claim  his  hind,  or  any  interest  therein; 
that  it  is  not  topographically  or  naturally  connected  with  Long  Jim's 
land,  being  mostly  on  a  high  table,  two  hundred  and  fifty  feet  above 
his  claim,  which  is  on  the  lake  shore;  that  he  has  held,  occupied,  culti- 
vated and  fenced  the  land  for  four  yeais,  planted  trees,  and  built  a 
house  and  out-buildings,  and  in  every  respect  complied  with  the  law; 
that  when  he  took  the  land  it  had  no  marks  or  indications  of  being 
claimed  by  any  one,  and  no  one  has  since  claimed  any  interest  in  it; 
that  he  has  never  before  made  entry  or  filing  for  government  land,  and 
that  liis  entry  and  all  his  acts  in  regard  to  this  tract  have  been  done 
in  good  faith;  that  he  is  on  the  best  of  terms  with  Long  Jim  and  his 
brother^  both  of  whom  frequently  visit  him,  and  take  meals  at  his 
house. 

I  have  already  reviewed  the  decision  complained  of,  so  far  as  Gibson 
is  concerned,  and  dismissed  the  motion  for  review,  of  La  Chapelle.  As 
to  the  other  defendants,  no  questions  in  the  case  are  presented  by  tbe 
motion  which  were  not  fully  considered  and  discussed  in  the  decision 
of  which  a  review  is  asked.  It  is  claimed  that  such  decision  was  based 
upon  ex-parte  reports  of  special  agents,  and  other  matters  outside  the 
record.  I  do  not  find  this  to  be  the  case.  Those  matters  are  mentioned 
in  the  decision,  as  circumstances  in  harmony  with  the  record,  but  do 
not  form  the  basis  of  the  conclusion  reached.  I  think  the  judgment 
rendered,  as  to  all  the  defendants  served  with  notice  of  the  hearing, 
was  correct,  and  the  motion  for  review  is  accordingly  denied. 

This  leaves  for  consideration  the  application  for  rehearing,  which  is 
joined  in  by  all  the  defendants  who  had  at  any  time  taken  part  in  the 
case,  up  to  the  time  of  the  rendition  of  the  judgment  complained  of.    ' 

This  motion  was  filed  on  the  8th  of  April,  1893,  and  for  the  purpose 
of  avoiding  the  objection  that  it  was  not  filed  within  thirty  days  from 
notice  of  the  decision  in  the  case,  it  is  claimed  to  be  based  upon  newly 
discovered  evidence.  It  partakes  much  more  of  the  character  of  a 
motion  for  review,  than  for  rehearing,  and  falls  very  far  short  of  making 
a  case  '^  in  accordance  with  legal  principals  applicable  to  motions  for 
new  trials  at  law.'^ 

It  is  not  proposed  to  submit  any  evidence,  in  case  a  rehearing 
should  be  ordered,  except  such  as  was  within  the  knowledge  of  the 
parties  at  the  time  of  the  original  hearing.  Some  evidence  on  the  sub- 
ject had  been  introduced,  and  it  is  claimed  that  the  additional  evidence 
was  withheld,  on  account  of  some  agreement  made  with  the  defendants 
and  Special  Agent  Litchfield,  in  which  he  undertook  to  ac^ust  the  mat- 
ter satisfactorily  to  the  whites. 

Besides  charging  bad  faith  on  the  part  of  said  special  agent^  the 


DECISIONS  RELATING  TO  THE   PUBLIC   LANDS.  351 

applicants  for  a  rehearing  propose  to  submit  evidence  in  support  of  the 
charge  that  the  Indian  claimants  are  Moses  Indians,  and  only  entitled 
to  land^  in  the  Ctolville  reservation.  This  evidence  would  be  merely 
cumulative,  and  evidence  of  that  character  will  not  authorize  a  rehear- 
iug.    The  motion  is  denied. 


GOAL  LANBS-DECLABATOBT  STATEMENT-TBANSFEBEB. 

Union  Coal  Company. 

No  rested  rights  are  secnred  through  filing  a  coal  declaratory  statement,  and  a  sale 
of  the  land  thereafter  by  the  claimant,  prior  to  final  proof  and  entry,  defeats 
his  right  to  pnrohase  said  land^  and  an  entry  thereof  made  in  his  name  must  be 
canceled. 

Secretary  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  Septem- 

her  23y  1893. 

This  case  is  brought  to  the  Department  upon  an  appeal  by  the  Union 
Coal  Company,  from  your  decision  of  October  1, 1892,  in  which  you 
declined  to  reinstate  the  coal  land  entry  made  by  Solomon  Rothschild, 
on  the  2d  of  March,  1883,  for  the  S.  ^  of  the  NE.  ^  and  the  N.  ^  of  the 
SE.  J  of  Sec.  7,  T.  15  S.,  R.  86  W.,  in  the  former  Leadville,  now  Gunni- 
son, land  district,  Colorado. 

The  entry  was  made  un  der  the  provisions  of  the  act  of  March  3, 1873 
(17  Stat.,  607)  entitled  "An  act  to  provide  for  the  sale  of  the  lands  of 
the  United  States  containing  coal,"  and  was  canceled  by  you  on  the 
24th  of  March,  1891,  because  of  the  failure  of  claimant  to  furnish  evi- 
dence essential  to  the  validity  of  the  entry. 

After  the  cancellation  of  said  entry,  the  Union  Coal  Company  made 
it  appear  to  your  satisfaction,  that  at  the  time  of  your  call  for  such 
additional  evidence,  the  claimant  was  dead,  and  farther,  that  said  com- 
pany was  the  owner  of  the  land  covered  by  Rothschild's  entry. 

The  counsel  for  said  company  was  then  informed  that  the  final  affi- 
davit called  for  by  you,  might  be  made  by  the  authorized  agent  of  the 
present  owner  supplemented  by  a  duly  certified  abstract  of  title, 
brought  down  to  date. 

Such  affidavit  was  duly  made  by  E.  S.  Brooks,  on  the  30th  of  Jnly, 
1892,  and  the  abstract  of  title  called  for,  showed  the  title  to  the  land  in 
question  to  be  in  the  Union  Coal  Company. 

Such  abstract  further  showed  that  on  the  4th  day  of  November,  1882, 
Rothschild  conveyed,  by  quit  claim  deed,  all  his  right,  title  and  inter- 
est in  said  land,  to  The  Union  Pacific  Railway  Company,  with  "  author- 
ity to  make  purchase  of  said  lands  from  the  United  States,  in  the  name 
of  the  grantor  herein,  at  the  proper  land  office",  etc. 

The  original  affidavit,  or  declaratory  statement  of  Rothschild,  in 
which  he  declared  his  intention  to  purchase  the  land  iu  question,  under 
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the  proTisions  of  the  act  of  March  3, 1873,  bears  date  November  4, 1882, 
the  same  day  on  which  his  deed  was  executed.  In  that  affidavit  he 
stated  that  he  came  into  possession  of  the  land  on  the  6th  of  Jan^,  1882, 
and  that  it  was  of  the  chaiacter  contemplated  in  the  act  of  March  3, 
1873. 

The  final  affidavit,  apon  which  the  final  certificate  and  receipt  were 
issued,  was  made  by  Eobert  M.  McDowell,  who  described  himself  as 
the  duly  aathorized  agent  of  said  Rothschild.  His  affidavit  was  sworn 
to  before  the  register,  on  the  2d  of  March,  1883,  and  in  it  he  described 
the  character  of  the  land,  and  the  character  and  value  of  Bothschild's 
improvements  thereon.  He  also  made  oath  that  Eothschild  made  entry 
for  the  land  for  his  own  use  and  benefit,  and  nctt  directly  or  indirectly 
for  the  use  and  benefit  of  any  other  person. 

This  affidavit  not  being  satisfactory  to  you,  additional  evidence  was 
called  for,  and  not  being  furnished,  the  entry  was  canceled,  as  already 
stated.  When  the  abstract  of  title  showed  that  Bothschild  had  sold 
and  conveyed  all  his  right,  title  and  interest  in  the  land,  four  months 
before  entry  therefor  was  made  in  his  name,  and  also  in  his  absence, 
you  refused  to  reinstate  said  entry,  holding  that  such  entry  was  not 
made  for  his  own  use  and  benefit,  but  for  the  use  and  benefit  of  the 
Union  Pacific  Bailway  Company,  or  its  grantee,  the  Union  Goal  Gom- 
pany. 

In  the  appeal  before  me,  it  is  alleged  that  you  erred  in  holding  and 
deciding  that  Eothschild  had  not,  prior  to  his  sale  of  the  land  to  the 
Union  Pacific  Bailway  Gotnpany,  the  grantor  of  the  Union  Goal  Com- 
pany acquired  any  vested  right  in  the  premises;  in  holding  and  decid- 
ing that,  at  the  time  of  the  entry,  Bothschild  had  no  right  to  make  the 
same,  and  in  refusing  to  reinstate  said  entry. 

Vested  rights  are  rights  which  are  fixed^  and  not  in  a  state  of  con- 
tingency or  susx)en8ion.  I  am  unable  to  understand  what  vested  rights 
Bothschild  had  in  the  land  in  question  on  the  4th  of  November,  1882, 
the  date  of  his  deed  to  the  Bailway  Company.  He  had  that  day  declared 
his  intention  to  purchase  the  land,  and  whatever  rights  he  had  were  con- 
tingent upon  his  compliance  with  law,  in  the  matter  of  expending  money 
in  working  and  improving  the  mines,  and  in  paying  for  the  land. 

Having  parted  with  all  his  interest  in  the  land  on  the  4th  of  Novem- 
ber, 1882,  he  could  not  make  proof  upon  which  an  entry  could  properly 
be  made,  on  the  2d  of  March,  1883.  Such  entry  was,  therefore,  improp- 
erly allowed,  and  properly  canceled,  and  you  did  not  err  in  refiising  to 
reinstate  iL    The  decision  appealed  from  is  affirmed* 
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Union  Colony  v.  Fulhele  et  al. 

Motion  for  review  of  departmental  decision  of  March  10, 1893, 16  L. 
J}.^  273,  denied  by  Secretary  Smith  September  23, 1893. 


BAILBOAD  LANDS- SECTION  8.  ACT  07  MABCH  8,  188T. 

BENNEB  V.  Bamsby. 

Hie  rights  of  the  persona  for  whom  relief  is  provided  in  section  8,  act  of  March  8, 
1S87,  and  classified  therein,  must  he  considered  in  the  order  stated  in  said  sec- 
tion. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
ber 23 J  1893. 

I  have  considered  the  case  arising  upon  the  appeal  by  George  Ben- 
ner  firom  your  decision  of  December  26, 1891,  holding  that  Ephraim  B. 
Bamsby  has  a  superior  right  to  enter  the  SW.  ^  of  the  SW.  ^,  Sec.  27, 
T.  4  S.,  B.  2  E.,  Oregon  City  land  district,  Oregon. 

This  tract  is  within  the  limits  of  the  grant  under  the  act  of  July  25, 
1866  (14  Stat.,  239),  to  aid  in  the  construction  of  the  Oregon  and  Cali- 
fornia Bailroad  Company,  and  opposite  the  definite  location  of  said 
road  shown  upon  the  map  filed  January  29, 1870. 

Both  at  the  date  of  the  act  making  this  grant  and  the  date  of  definite 
location,  the  land  in  question  was  embraced  in  homestead  entry  No. 
383,  made  by  Alfred  James  on  Kovember  6, 1865,  and  canceled  August 
18,  1871. 

Your  decision  held,  therefore,  that  this  land  was  excepted  from  the 
grant,  and  from  that  decision  no  appeal  was  filed  by  the  company. 

It  appears,  however,  that  on  September  6, 1871,  Ephraim  B.  Bamsby 
made  homestead  entry  No.  1911,  for  the  land  in  question,  in  connection 
with  adjoining  land  in  section  28,  same  town  and  range. 

On  January  25,  1875,  Bamsby  made  final  proof,  and  in  support 
thereof  made  affidavit  that  Alfred  James  abandoned  the  land  and 
changed  his  residence  therefrom  prior  to  the  year  1868,  and  never  after- 
wards resided  upon  or  cultivated  the  same. 

This  proof  was  considered  in  your  office  letter  of  March  22, 1876,  and 
it  was  held  that  as  the  entry  had  been  abandoned  by  James  prior  to 
the  definite  location  of  the  road,  the  land  had  inured  under  the  grant 
and  that  his  proof  and  entry  could  stand  only  to  the  land  in  the  even 
numbered  section.  In  accordance  with  this  decision  final  certificate 
No.  356  issued  upon  Bamsby's  entry,  on  April  13,  1875,  as  to  the  land 
in  section  28,  and  the  same  has  since  been  patented. 

It  is  apparent  that  Bamsby's  entry  was  erroneously  canceled  as  to 
the  land  in  section  27,  being  the  tract  in  question,  for  conflict  with  the 
grant. 
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The  3d  section  of  the  act  of  March  3^  1887  (^  Stat.,  556),  provides 
for  the  reinstatement  of  certain  entries  erroneoasly  canceled  on  account 
of  railroad  grants,  and,  if  Jiamsby  has  any  right  ander  said  section, 
he  must  present  an  application  and  make  showing  as  required  by  said 
act  and  the  insti'uctions  thereunder,  contained  in  circular  letter  ^^F" 
of  February  13, 1889. 

Bonner's  claim  rests  upon  aa  application  to  make  homestead  entry 
of  this  land,  presented  and  rejected  by  the  local  officers  on  November 
4, 1890,  on  account  of  the  decision  made  by  your  office,  March  22, 1875, 
koldiikg  that  this  laud  had  passed  under  the  grant. 

Section  3  of  the  act  of  March  3, 1887  {sHfirm)  provides: 

That,  if  in  the  adjustment  of  said  grants,  it  shall  appear  that  the  homestead  or 
pre-emption  entry  of  any  (ona^de  settler  has  been  ezxoBeously  canceled  on  account 
of  any  railroad  grant,  or  the  withdrawal  of  public  lands  from  market,  such  settler, 
upon  application,  shall  be  reinstated  in  all  his  rights  and  allowed  to  perfect  his 
entry  by  complying  with  the  pnbUc  land  laws :  Provided,  That  he  has  not  locaM 
another  claim  or  made  an  entry  in  H^u  of  the  one  so  erroneously  canceled :  And 
provided  affeo,  That  he  did  not  voluntarily  abandon  said  original  entry :  Andproriekd 
further,  That  if  any  of  said  settlers  da  not  renew  their  application  to  be  reinstated 
within  a  reasonable  time,  to  be  iixed  by  the  Secretary  of  tiie  Interior,  then  ail  such 
nnclaimed  lands  shall  be  disposed  of  under  the  public  land  laws,  with  po-iority  of 
right  giyen  to  hona  fide  purchasers  of  said  unclaimed  land,  if  any,  and  if  there  be 
no  such  purchasers,  then  to  bona  fide  settlers  residing  thereon. 

Three  classes  of  persoiis  are  provided  for  under  this  section  and  in 
the  order  najued: 

First.  Bona  fide  settlers  whose  homestead  or  pre  emption  eatries 
have  been  erroneously  canceled  on  account  of  a  railroad  grant  or  with- 
drawal. 

Second.  Bona  fide  purchasers  of  such  unclaimed  lands. 

Third.  Bona  fide  settlers  residing  thereon. 

This  section  was  construed  by  the  Attorney  General  in  his  opinion 
of  November  17, 1887  (6  L.  D.,  272),  and  therein  it  is  held: 

The  rights  of  the  several  classes  to  the  lauds  referred  to  in  the  section  are  succes- 
sive  in  the  order  stated  in  the  section.  The  first  in  right  is  the  homestead  or  pre- 
emption settler  whoso  entry  has  been  wrongfully  canceled.  If  he  elects  to  assert  bis 
right,  and  has  not  been  disqualitied  by  locating  another  claim  or  making  another 
entry  in  lieu  of  the  entry  erroneously  canceled,  his  right  is  absolute,  and  the  succes- 
sive rights  of  the  remaining  two  classes  can  not  attach  if  he  lawfully  asserts  his 
claim.  If  he  fail  to  claim  the  land,  or  is  disqualified  under  the  act,  the  second  class 
of  perRons,  who  are  the  bona  fide  purchasers  of  the  land  unclaimed  by  him,  attach, 
and  have  precedence  over  the  third  class.  The  bona  fide  purchasers  here  referred  to 
are  those  who,  without  knowledge  of  wrong  or  error,  have  purchased  from  the  rail- 
road company  lands  which  have  been  previonnly  entered  by  a  pre-emption  or  home- 
stead settler,  whose  entry  has  been  erroneously  canceled,  as  described  in  the  first 
clause  of  the  third  section,  and  which  land  the  pre-emption  or  homestead  settler  did 
not  elect  to  claim  after  the  recovery  by  the  proceedings  prescribed  by  the  second 
section  of  the  act. 

Under  this  Ramsby  should  be  allowed  a  reasonable  time  within 
which  to  make  application  for  reinstatement,  and  should  he  apply,  hie 
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rights  will  then  be  det<^r mined  upon  the  showing  made,  and,  if  he  fails, 
BenBor's  application  might  then  be  admitted  upon  his  showing  that 
there  is  no  other  person  of  the  classes  provided  for  entitled  to  a  prior 
right  of  entry. 
Your  decision^  with  the  above  modification,  is  affirmed* 


OiBBS  V.  Kenny. 

Motion  for  review  of  departmental  decision  of  January  6, 1803, 16  L. 
D.,  22,  denied  by  Secretary  Smith,  September  23, 1893. 


PATlBNtr— «Ult VJ!l i^-43tVAMl*  lJLNl>— I^ALATKA  SCBIP. 

Statb  of  Flobida. 

A  patent  fot  all  of  a  £nkftioti&l  Aectiota  coBveyti  only  such  land  as  may  he  then 

Intflnded  within  the  approved  toitn»]iip  piat  of  mrrey. 
A  BpMial  swamp  indemnity  oertiflcate,  iasned  to  the  StatO  of  Florida  trader  the  act 

of  June  9, 1880,  is  not  locatable  upon  lands  within  the  corporate  limits  of  a  city. 

Beeretofty  Smith  to  the  Contmissioner  of  the  General  Land  Office j  S^tenh 

her  23 J 1893. 

The  qaestion  involved  in  this  appeal  is  aa  to  the  right  of  the  State  of 
Florida  to  make  selection  of  lot  3,  square  28,  and  lot  3,  square  21,  in 
the  city  of  St.  Augustine^  being  part  of  section  17,  township  7  south, 
range  30  east^  Gainesville,  Florida,  under  special  certificate  issued  to 
said  State  as  indemnity  for  swamp  and  overflowed  lands,  under  the 
provisions  of  the  act  of  Congress  of  June  9,  1880,  (21  Stat.,  171). 

Said  act  confirmed  certain  entries  and  warrant  locations  within  the 
limits  of  the  former  Palatka  military  reservation,  in  Florida,  where 
said  entries  conflicted  with  selections  made  by  the  State  of  Florida, 
under  the  swamp  land  grant,  upon  the  State  filing  with  the  Commis- 
sioner of  the  General  Land  Office  its  relinquishment  of  all  claim  thereto, 

and  the  State  shaU  thereupon  be  entitled  to  select  in  lien  thereof  an  equal  quantity 
of  land  from  any  of  the  vacant,  unappropriated  public  lands  of  the  United  States  in 
Florida,  and  patents  shall  be  issued  to  the  State  for  the  lands  so  selected  in  lieu  of 
the  tracte  taken  by  the  settlers. 

The  local  officers  rejected  the  application  of  the  State  to  select  the 
tracts  in  controversy  under  said  iudemnity  certi^cate,  and  you  affirmed 
said  decision,  for  the  reason  that  the  State  had  selected  under  the 
swamp  grant  said  entire  fraclional  section  17,  which  was  described  in 
the  approved  list  as  fractional  section  17,  containing  an  area  of  286.28 
acre«,  and  was  patented  to  the  State  on  September  18,  1856,  by  the 
same  description,  and  which  appeared  from  said  description  to  include 
the  land  in  controversy.  Tou  rejected  it  also,  for  the  further  reason 
that  the  lauds  were  embraced  in  a  military  reservation,  until  October 
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15, 1883,  when  they  were  relinquished  by  the  War  Department,  and 
placed  under  the  control  of  the  Oeneral  Land  Office,  under  the  act  of 
August  18, 1856  (11  Stat.,  87),  and  that  said  lands  are  now  subject  only 
to  disposal  under  the  act  of  July  5, 1884  (23  Stat.,  103), 

From  this  decision  the  State  has  appealed,  alleging  error  in  holding 
that  the  lands  applied  for  are  included  in  the  patent  to  the  State  of 
September  18, 1856,  and  in  holding  that  they  must  be  disposed  of  under 
the  act  of  July  6, 1884. 

It  is  alleged  by  the  State  that,  neither  at  the  date  of  the  selection 
nor  of  the  patent  to  the  State  were  the  lands  in  controversy  surveyed 
and  platted  as  a  part  of  fractional  section  17,  nor  have  they  ever  been 
surveyed  or  platted  as  a  part  of  said  section. 

The  township  plat  of  survey  was  approved  March  6, 1851,  and  shows 
fractional  section  17  to  be  on  the  east  shore  of  the  Matanzas  river, 
opposite  St.  Augustine,  surrounded  by  navigable  water,  and  subdi- 
vided into  lots  1,  2,  3,  and  4,  aggregating  286.28  acres,  and  the  land  in 
controversy  was  not  then  surveyed  and  platted  as  a  part  of  said  frac- 
tional section.  Although  by  protracting  the  lines  of  survey  across  the 
land  in  controversy  it  might  appear  that  it  would  be  embraced  in  said 
section  17,  yet  a  patent  to  land,  made  in  1856,  to  all  of  said  fractional 
section  17  would  only  convey  such  land  as  was  shown  by  the  approved 
township  plat  of  survey  to  be  embraced  in  said  fractional  township  as 
surveyed.  As  the  township  plat  of  survey,  approved  March  6, 1851, 
shows  that  the  said  fractional  township  only  embraced  lots  1,  2,  3,  and 
4,  aggregating  286.28  acres,  and  did  not  embrace  the  land  in  contro- 
versy, the  patent  to  the  State,  describing  the  land  as  the  whole  of  frac- 
tional township  17,  conveyed  only  the  286.28  acres  embraced  in  lots  1, 
2,  3,  and  4,  as  shown  by  said  survey.  Besides,  the  lands  in  contro- 
versy were  at  the  date  of  said  patent  embraced  in  a  military  reserva- 
tion, and  so  continued  until  October  15, 1883,  when  they  were  placed 
under  the  control  of  the  General  Land  Office,  under  the  act  of  August 
18, 1856  {supra). 

You  were  therefore  in  error  in  holding  that  said  land  was  embraced 
in  the  patent  issued  to  the  Stat«,  September  18, 1856. 

In  support  of  the  second  ground  of  error,  it  is  contended  by  the 
State  that  the  lands  in  controversy,  which  were  within  a  military  res- 
ervation up  to  October  15,  1883,  were  on  that  day  relinquished  and 
phiced  under  control  of  the  Land  Department,  under  the  act  of  August 
18,  1856,  which  provides  as  follows: 

That  all  public  lands  heretofore  reserved  for  military  purposes  in  the  State  of 
Florida,  which  said  lauds  in  the  opinion  of  the  Secretary  of  War,  are  no  longer  use- 
ful or  desired  for  such  purposes,  or  so  much  thereof  as  said  Secretary  may  desig- 
nate, shall  be  and  are  hereby  placed  under  the  control  of  the  General  Land  Office  to 
be  disposed  of  and  sold  in  the  same  manner  and  under  the  same  regulations  as  other 
public  lands  of  the  United  States:  Provided,  That  said  lands  shall  not  be  placed 
under  the  control  of  said  General  Land  Office  until  said  opinion  of  the  Secretary  of 
War,  giving  his  consent,  communicated  to  the  Secretary  of  the  Interior  in  writing 
shall  be  filed  and  recorded. 
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It  is  contended  that  the  land  embraced  in  this  reservation  having 
been  turned  over  to  the  land  department,  on  October  15, 1883,  in  accord- 
ance with  the  provisions  of  said  act,  it  thereupon  immediately  became 
<^  vacant  and  unappropriated  public  lands  of  the  United  States  in 
Florida,"  subject  to  disposal  as  other  public  lands,  and  did  not  come 
under  the  operation  of  the  act  of  July  6, 1884. 

The  Department,  in  the  case  of  Daniel  Mather  (5  L.  D.  632),  held  that 
the  act  of  July  5, 1884,  governs  the  disposal  of  all  lands  in  abandoned 
military  reservations  that  had  not  been  disposed  of  prior  to  the  passage 
of  said  act|  although  relinquished  prior  thereto,  which  decision  was  in 
force  when  the  State  applied  to  locate  the  lands.  This  ruling  was 
reaffirmed  in  the  case  of  Mather  et  al.  v.  Hackley's  heirs  (15  L.  D.  487), 
but  a  motion  for  review  of  said  decision  is  now  pending.  It  is,  how- 
ever, unnecessary  to  invoke  the  ruling  of  the  Department  in  the  case  of 
Mather  in  support  of  your  decision,  for  the  reason  that  the  words 
^^  public  lands"  are  habitually  used  in  our  legislation  to  describe  such 
as  are  subject  to  sale  or  other  disposal  under  general  laws,"  and  do  not 
necessarily  embrace  all  unoccupied  and  unappropriated  public  lands, 
the  title  to  which  may  be  in  the  United  States.  Kewhall  v.  Sanger,  92 
U.S.,  761;  Frank  Burns,  10  L.D.,  365;  Bardon  v.  Northern  Pacific 
E.  K.  Co.,  145,  U.  S.,  538. 

These  lands  being  within  the  corporate  limits  of  the  city  of  St. 
Augustine,  were  not  subject  to  disposal  under  the  general  laws,  nor  to 
location  with  Valentine  scrip,  which  may  be  located  on  any  unoccupied 
and  unappropriated  public  lands  of  the  United  States,  whether  sur- 
veyed, or  uusurveyed,  nor  with  Porterfield  scrip,  which  can  be  located 
on  any  unappropriated  public  land  of  the  United  States,  whether  sur- 
veyed or  uusurveyed,  when  the  minimum  price  does  not  exceed  one 
dollar  and  twenty-five  cents  per  acre. 

The  provisions  of  the  act  authorizing  the  issuance  of  scrip  to  Valen- 
tine or  his  legal  representatives,  and  to  the  executors  of  Porterfield, 
were  as  liberal  as  to  the  character  of  laud  which  could  be  located  with 
said  scrip  as  the  act  of  June  9, 1880,  authorizing  the  State  of  Florida 
to  select  an  equal  quantity  of  the  unapproimated  imblic  lands  of  the 
United  States,  in  Florida,  in  lieu  of  certain  entries  and  warrant  loca- 
tions of  swamp  lands  made  within  the  limits  of  the  Palatka  military 
reservation,  which  were  confirmed  by  said  act. 

As  lands  within  the  cori)orate  limits  of  a  city  or  town  are  not  subject 
to  location  with  either  Porterfield  or  Valentine  scrip,  I  can  see  no  reason 
why  such  lands  should  be  subject  to  location  with  the  indemnity  scrii> 
issued  to  the  State  of  Florida  for  swamp  and  overflowed  lands  within 
the  former  Palatka  military  reservation.  Townsite  of  Seattle  r.  Valen- 
tine, 6  C.  L.  O.,  135;  Merrifield  v.  Illinois  Central  Bailroad  Company, 
9  C.  L.  O.,  219;  Thomas  B.  Valentine  et  ai.,  5  L.  D.,  382. 

This  is  a  sufficient  reason  for  rejecting  the  application  of  the  State  of 
Florida,  and  your  decision  is  therefore  affirmed. 
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Thomas  v.  Thokasson. 

Motion  for  review  of  departmental  decision  of  Jannary  17, 1893, 16  L, 
D.^  52^  and  for  rehearing;,  denied  by  Secretary  Smith,  September  23^  1893. 


timber  ctjltube  kntby-land  ik  two  sectiok8. 

Jesse  E.  Cox. 

A  tim'ber  onltnre  entry,  commuted  under  section  1,  act  of  March  8»  1891,  and  embrac- 
ing land  in  two  sections,  may  be  allowed  to  stand  in  view  of  the  fact  that  there 
is  no  express  provision  of  law  prohibiting  such  an  entry,  and  that  the  rights  of 
no  other  entry  man  can  be  affected  thereby. 

First  Assistant  Secretary  Sinis  to  the  Oommissioner  of  the  General  Land 

Office y  September  28^  1893. 

On  the  9th  of  July,  1891,  Jesse  E.  Cox  made  proof  and  payment, 
under  the  provisions  of  section  one  of  the  act  of  March  3,  1891,  (26 
Stat.,  1095)  upon  a  timber  culture  entry  made  by  him  on  the  14th  of 
May,  1886. 

The  certificate  issued  to  him,  by  the  register  of  the  land  office  at 
Waterville,  Washington,  stated  that  upon  the  presentation  of  the  same 
to  the  Commissioner  of  the  General  Laud  Office,  he  would  be  entitled  to 
receive  a  patent  for  the  W.  J  of  the  SW.  J  of  Sec.  21,  and  the  E.  J  of 
the  SB.  4  of  Sec.  20,  T.  27  N.,  E.  30  E.,  W.  P.  M.,  in  said  land  district. 
The  tract  contained  one  hundred  and  sixty  acres,  and  the  amount  paid 
by  him  was  two  hundred  dollars. 

On  April  1, 1892,  your  office  addressed  a  letter  to  the  local  officers  at 
Waterville,  in  which,  after  describing  the  entry  and  the  land  covered 
thereby,  it  is  stated  that  Cox  had  been  allowed  to  make  entry  for  land 
in  two  sections,  "  clearly  through  the  fault  of  the  local  office."  The  let- 
ter concluded  by  saying: 

You  will  call  upon  Mr.  Cox  to  relinqnish  the  eighty-acre  tract,  npon  which  the 
principal  improvements  are  not  located.  He  is  allowed  sixty  days  to  do  this,  or 
appeal,  and  should  he  not  take  proper  action  his  entry  and  the  cash  certiticate  will 
be  canceled.    So  advise  him. 

He  did  not  relinquish  any  portion  of  the  land  embraced  in  his  entry, 
but  brought  the  case  to  the  Department  by  appealing  from  your  jiulg 
ment. 

It  is  urged  there  was  error  in  holding  that  a  timber  culture  entry 
could  not  be  made  upon  parts  of  two  sections,  provided  the  same  did 
not  exceed  one  hundred  and  sixty  acres,  and  formed  a  compact  body  oi 
land. 

It  is  shown  that  no  other  timber  culture  entry  has  been  made  in 
either  of  said  sections,  and  that  Cox  fully  complied  with  the  reijuire- 
ments  of  the  timber  culture  law  for  a  period  of  four  years^  and  that  he 
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was  an  actual  resident  of  the  State  in  which  the  land  was  located,  and 
had  fenced  and  placed  under  cultivation  the  entire  tract,  except  about 
five  acres. 

It  is  also  shown  that  the  same  land  had  been  covered  by  a  prior  tim^ 
ber  culture  entry,  made  by  Robert  B.  Roberts,  on  the  20th  of  April, 
1883,  who  relinquished  the  same  prior  to  the  entry  of  Cox.  The  first 
entry  was  made  at  the  Korth  Yakima  land  office,  and  it  is  insisted  that 
a  timber  culture  entry  for  the  land  having  been  allowed  by  the  local 
officers  in  two  land  districts,  and  not  objected  to  by  your  office  when 
the  local  officers  made  their  report,  that  the  entryman  should  not.  at 
this  late  day,  be  deprived  of  his  property  rights,  through  no  fault  of  his. 

In  the  case  of  Anderson  v.  Potter  (15  L.  D.,  79),  it  was  held  that  '^  a 
timber  culture  entry  embracing  land  in  diflFerent  sections  may  be  allowed 
to  stand,  where  made  prior  to  the  act  of  June  14, 1878."  Tliis  would 
aeem  to  imply  that  an  entry  of  that  character  could  not  be  allowed  to 
stand,  if  made  after  the  passage  of  that  act.  I  do  not  find  that  the  act 
of  June  14, 1878  (20  Stat.,  113),  anywhere  in  express  terms  forbids  the 
taking  of  a  timber  culture  claim  in  two  sections.  It  provides  who  may 
make  timber  culture  entries,  restricts  the  quantity  of  land  to  be  included 
in  an  entry  to  one  hundred  and  sixty  acres,  allows  the  land  taken  to  be 
XK>rtions  of  contiguous  subdivisions,  provided  the  entry  forms  a  com- 
pact body  of  land.  It  further  provides  '^  that  not  more  than  one-quar- 
ter of  any  section  shall  be  thus  granted,  and  that  no  person  shall  make 
more  than  one  entry  under  the  provisions  of  this  act." 

The  second  section  of  said  act  states  what  the  affidavit  of  tlie  per- 
son applying  for  the  benefit  thereof  shall  contain.  It  must  show  bis 
qualifications  to  make  the  entry;  that  the  section  of  laud  specified  in 
his  application  is  composed  exclusively  of  prairie,  or  other  lands  devoid 
of  timber;  that  the  entry  is  made  for  the  cultivation  of  timber,  and  for 
his  own  exclusive  use  and  benefit;  that  he  makes  his  application  in 
good  faith,  and  not  for  the  purpose  of  speculation,  nor  directly  nor 
indirectly  for  the  use  or  benefit  of  any  other  parson  or  persons  whom- 
soever; that  he  intends  to  hold  and  cultivate  the  land,  and  to  fully 
comply  with  the  provisions  of  the  law,  and  that  he  has  not  heretofore 
made  an  entry  under  said  timber  culture  act  or  any  act  of  which  said 
act  of  1878  is  amendatory. 

Said  act  finally  provided  that  all  parties  who  had  made  entries  under 
the  prior  timber  culture  laws,  should  be  permitted  to  complete  them 
under  that  act,  and  repealed  all  acts  and  parts  of  acts  in  conflict  there- 
with. 

This  repeal  of  all  prior  timber  culture  laws,  put  an  end  to  second 
entries  by  the  same  party,  which  was  allowed  by  the  act  in  force  up  to 
the  time  of  the  passage  of  the  act  of  1878.  In  the  case  of  an  entry  made 
under  the  act  of  March  13, 1874  (18  Stat.,  21),  it  was  held  in  Ingalls  v. 
LewtCHi  (13  L.  D.,  509),  that  a  second  entry  of  land  might  be  made,  not 
only  in  a  different  section,  but  in  a  different  township,  where  the  two 
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entries  taken  together  did  not  exceed  one  hundred  and  sixty  acres,  and 
the  first  entry  was  for  less  than  forty  acres. 

!No  regulations  of  the  Department  are  more  specific  inlimitiDga  tim- 
ber coltare  entry  to  land  in  one  section,  than  the  acts  of  Congress  mak- 
ing provisions  for  such  entries.  Consequently,  there  are  no  regulations 
which  in  express  terms  prohibit  an  entry  from  embracing  land  in  two 
or  more  sections.  The  only  reported  case  in  which  I  find  that  the 
Department  has  passed  upon  the  question,  except  that  of  Anderson  v. 
Potter,  already  mentioned,  in  which  an  entry  embracing  land  in  two 
sections  was  allowed  to  stand,  was  that  of  James  C.  McLafierty  et  aL 
(11  C.  L.  O.,  54).  In  that  case.  Acting  Secretary  Joslyn,  in  a  decision 
of  half  a  dozen  lines,  affirmed  the  decision  of  your  office,  which  rejected 
the  applications  mentioned,  on  the  ground  that  they  each  embraced 
land  in  two  sections.  The  only  reason  given  by  Mr.  Joslyn  for  affirm- 
ing your  decision  was  that  '^  such  have  been  the  uniform  rulings.''  No 
rulings  are  cited  in  support  of  the  decision,  nor  do  I  find  any  reported 
case  prior  to  that,  wherein  similar  views  are  expressed. 

In  the  case  of  William  A.  Cox  (3  L.  D.,  361),  Commissioner  McFar- 
land  rejected  his  application  "because  it  embraced  portions  of  different 
sections,  which  is  not  admissible  under  the  rules  of  this  office."  The 
Commissioner  does  not  say  that  such  application  is  contrary  to  law,  or 
to  the  regulations  of  the  Department,  neither  does  he  cite  any  rule  of 
his  office  which  prohibits  an  entry  embracing  land  in  more  than  one 
section. 

The  three  cases  of  McLaflferty,  et  ah,  William  A.  Cox,  and  Anderson  t?. 

Potter,  are  the  only  reported  cases  in  which  I  find  the  question  involved 

in  the  case  before  me,  has  been  passed  upon  by  your  office,  or  by  the 

Department.     The  question  was  thoroughly  considered  in  the  last 

mentioned  case,  and  the  entry  allowed  to  stand,  notwithstanding  it 

embraced  laud  in  two  sections.    That  entry  was  maiie  under  the  act  of 

March  13,  1874,  but  the  provisions  of  that  act,  and  of  the  one  under 

which  the  present  entry  was  made,  are  almost  precisely  similar  as  to  the 

land  which  may  and  may  not  be  entered  uuder  them  respectively.    Both 

acts  provide  that  no  party  shall  make  entry  for  more  than  one  hundred 

and  sixty  acres,  and  that  not  more  than  one  quarter  of  any  section 

shall  be  granted  under  said  acts. 
In  the  case  at  bar  the  entry  embraces  only  one  hundred  and  sixty 

acres,  and  the  land  composing  it  forms  a  compact  body,  although  made 

up  of  portions  of  contiguous  subdivisions  of  sections.    In  these  respects 

it  is  in  strict  compliance  with  the  law  under  which  it  was  made.    That 

law  was  repealed  by  the  act  of  March  3, 1891,  and  no  further  timber 

culture  entries  can  be  made.    Those  made  prior  to  the  x)assage  of  said 

repealing  aet  might  be  completed,  the  same  as  if  said  act  had  not  been 

passed,  and  any  person  who  had  made  entry  and  complied  with  the 

former  laws  for  four  years,  might  make  final  proof,  and  acquire  title  to 
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the  land  by  the  payment  of  one  dollar  and  twenty-five  cents  i)er  acre 
for  snch  tract.    This  conrse  was  pursued  by  the  entryman  in  this  case. 

It  is  shown  that  his  entry  is  the  only  one  of  that  character  in  sec- 
tions twenty  and  twenty-one,  and  the  timber  culture  law  being 
repealed^  no  rights  of  other  would-be  entrymen  are  interfered  with  by 
his  entry.  It  is  also  shown  that  he  has  fenced  and  cultivated  the  entire 
tract,  with  the  exception  of  five  acres,  having  been  in  undisputed  pos- 
session of  the  land,  under  his  entry,  since  1886. 

Boberts  was  allowed  to  make  timber  culture  entry  for  the  tract  in 
1883^  without  objection  from  the  local  officers,  and  his  entry  was 
allowed  to  stand,  when  reported  to  your  office.  In  1886  Cox  purchased 
the  relinquishment  of  Boberts,  and  made  entry  for  the  tract,  without 
objection  from  the  local  officers  of  the  district  in  which  the  land  was 
then  situated,  and  his  entry  was  allowed  to  stand,  when  reported  to 
your  office.  In  1891,  he  made  his  commutation  proof  and  payment,  in 
accordance  with  the  act  of  March  3,  of  that  year,  and  received  final 
certificate  and  receipt.  When  that  fact  was  reported  to  your  office,  for 
the  first  time  objection  was  made  to  this  entry,  because  it  embraced 
land  in  two  sections^  and  required  him  to  relinquish  one  half  of  his 
land. 

Were  this  a  case  between  individuals,  a  court  of  equity  would  apply 
the  rale  of  e8topi)el,  and  your  office  would  not  be  permitted  to  raise 
the  objection  here  made,  after  allowing  the  land  to  be  occupied  and 
improved  all  those  years  under  the  timber  culture  law,  with  full 
knowledge  of  all  the  facts,  and  without  an  intimation  that  the  entry 
and  occupation  were  not  legal. 

Under  all  the  circumstances  of  the  case,  and  in  view  of  the  fact  that 
there  are  no  express  provisions  of  law,  or  regulations  of  the  Department| 
restricting  a  timber  culture  entry  to  one  section;  and  of  the  further  fact 
that  there  can  be  no  further  timber  culture  entries,  and  the  rights  of 
no  other  entryman  can  be  affected  by  the  allowance  of  this,  my  conclu- 
sion is  that  patent  should  issue  to*  Cox  for  the  laud  described  in  his 
entry  and  final  certificate. 

In  reaching  this  conclusion,  I  violate  no  express  provisions  of  law, 
nor  overrule  any  well  considered  decision  of  the  Department.  On  the 
contrary,  it  is  in  accord  with  the  decision  in  the  case  of  Anderson  v» 
Potter  (16  L.  D.|  79),  The  decision  appealed  from  is  accordingly 
reversed* 
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CONFIRMATION--SBCTION  7,  ACT  OF  MARCH  8»  1891. 

John  Malone  et  al. 

An  order  of  the  Qeneral  Land  Office,  made  prior  to  the  expiration  of  two  years  from 
date  of  final  certificate,  requiring  the  entryman  to  relinquish  one  of  the  tracta 
covered  by  his  entry,  so  that  said  entry  shall  approximate  one  hundred  and  sixty 
acres,  defeats  confirmation  under  the  proviso  to  section  7,  act  of  March  3, 1891, 
though  the  notice  of  such  requirement  was  not  given  until  after  the  expiration 
of  said  two  years. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  September  30, 1893. 

I  have  considered  the  appeal  of  John  Malone,  transferee  of  Philip  L. 
Jones,  from  your  decision  of  April  18, 1892,  requiring  him  to  relinquish 
one  of  the  legal  subdivisions  of  pre-emption  cash  entry  No.  9,734  of  the 
N.  J  of  the  SE.  i,  the  S  W.  J  of  the  SE.  J,  and  lots  1  and  2,  Sec.  35,  T. 
19  fT.,  E.  1  W.,  made  by  Philip  L.  Jones  on  August  6, 1889,  at  the 
Humboldt  land  office  in  the  State  of  California. 

The  record  shows  that  on  July  28, 1891,  within  two  years  from  the 
date  of  said  entry,  you  considered  the  same,  and  advised  the  local  offi- 
cers "that  as  tract  involves  subdivisions  in  different  quarter  sections, 
claimant  will  be  required  to  relinquish  one  of  such  subdivisions  to  ap- 
proximate as  nearly  as  may  be  one  hundred  and  sixty  acres,  and  leave 
the  remainder  of  the  entry  contiguous,"  citing  J.  B.  Burns  (7  L.  D.,  20). 
Tou  also  directed  the  local  officers  to  "notify  him  .to  make  such  relin- 
quishment" and  promptly  submit  the  same  to  you. 

On  November  16,  same  year,  the  local  officers  advised  you  that  said 
Malone,  transferee,  was  furnished  a  copy  of  your  said  letter,  and  had 
not  yet  responded  thereto. 

On  December  19, 1891,  you  again  directed  the  local  officers  to  notify 
said  Malone  ' 

"  that  he  must  relinqnish  one  of  the  above  sabdiYiBions,  so  that  the  remaiuing 
poiiion  -will  approximate  as  nearly  as  possible  one  hundred  and  sixty  acres,  the 
remaining  tract  to  be  compact  in  form  and  contain  that  portion  of  the  laud  on  which 
the  improvements  were  placed.'^ 

On  January  16,  1892,  the  local  officers  forwarded  certain  affidavits 
of  transferee,  in  one  of  which  it  was  allcj^ed  that  he  could  not  ^^  relin- 
quish any  portion  of  the  said  lands  without  serious  injury  to  himself," 
and  at  the  same  time  the  local  officers  submitted  a  statement  of  the 
attorney  of  Malone  claiming  that  you  had  no  legal  authority  to  cancel 
said  entry. 

On  February  8,  1892,  you  reaffirmed  your  said  rulings,  and  held 
<*  that  the  transferee  must  either  comply  therewith  or  exercise  his  right 
of  appeal,"  and  in  default  of  action  by  him  the  entry  would  be  can- 
celed. 

In  his  appeal,  said  Malone  alleges  that  you  have  no  jurisdiction  to  hold 
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an  entry  &r  cancellation  after  the  issnance  of  final  receipt,  and  tbat 
the  transferee  should  not  be  beld  responsible  for  the  carelessness  of  the 
local  officers  in  issuing  a  final  receipt,  and  thereby  enabling  the  entry- 
man  to  sell  said  land  to  an  innocent  purchaser. 

In  a  supplemental  brief  the  transferee  alleges  that  the  local  ofBce 
sent  a  letter  to  the  entryman  on  August  7, 1891,  one  day  after  the  expi- 
ration of  two  years  from  the  issuance  of  final  certificate;  that  the  trans- 
feree was  notified  on  October,  23, 1891,  and  asking  that  said  entry  be 
confirmed  under  the  proviso  of  section  7  of  the  act  of  March  3, 1891 
(26  Stat.,  1096). 

The  allegations  of  appellant  cannot  be  sustained. 

The  final  certificate  was  erroneously  issued,  and  under  the  ruling 
cited  by  your  office,  the  entryman  and  transferee  were  properly  required 
to  relinquish  one  of  the  legal  subdivisions,  so  as  to  approximate  the 
entry  to  one  hundred  and  sixty  acres. 

It  appears  that  the  alleged  transfer  was  made  subsequent  to  March 
1, 1888,  and  hence  does  not  come  within  the  provisions  of  the  body  of 
said  section  7.  Nor  can  relief  be  given  under  said  proviso,  for  the 
reason  among  others  that  your  order  requiring  the  entryman  to  relin- 
quish was  made  prior  to  the  expiration  of  two  years  from  the  date  of 
the  issuance  of  final  certificate,  and,  although  the  order  was  not  sent 
by  the  local  officers  until  one  day  after  the  expiration  of  two  years  from 
the  date  of  final  receipt,  the  notice  to  the  transferee  being  served  still 
later,  yet  the  action  of  your  office  requiring  said  entryman  to  make  said 
relinquishment  was  a  "proceeding"  that  takes  the  case  out  of  the  pro- 
visions of  said  proviso. 

In  the  departmental  instructions  dated  July  1, 1891  (13  L.  D.,  1-3), 
it  is  said — 

You  will  therefore  approve  for  patent  all  entries  against  which  no  proceedings 
were  begun  within  the  period  of  two  years  from  the  date  of  the  final  certificate,  but 
where  proceeding  have  been,  or  shall  be,  begun  within  the  specified  period^  the 
entry  will  be  held  to  have  been  taken  ont  of  the  operation  of  this  statute,  and  such 
easee  will  proceed  to  final  Judgment  as  before. 

The  word  "proceedings,"  as  used  herein  and  in  the  circular  of  May  8,  1991  (12  L. 
D.y  450),  will  be  construed  as  Including  any  action,  order  or  judgment  had  or  made 
in  your  office  canceling  an  entry,  holding  it  for  cancellation,  or  which  requires  some- 
thing more  to  be  done  by  the  eutrymen  to  duly  complete  and  perfect  his  entry,  and 
without  which  the  entry  would  necessarily  be  canceled. 

In  Bulman  v.  Meagher  (id.,  94),  it  is  held  tbat — 

An  order  of  the  General  Land  Office,  made  within  two  years  after  the  issuance  of 
final  receipt,  requiring  a  locator  of  scrip  to  show  his  right  of  possession  thereto,  is 
such  a  proceeding  as  will  except  the  entry  from  the  confirmatory  operation  of  the 
proTlao  to  section  7,  act  of  March  3,  1891. 

In  the  case  of  Jennie  Eouth  (id.,  332),  it  is  held  that — 

An  order  of  the  Qeneral  Land  Office  holding  an  entry  for  oancellation  prior  to  the 
«xpiriktiQn  of  two  years  from  the  issuance  of  final  oertifioate,  defeats  the  confirma- 
tion of  aaid  entry  under  the  proYlaa  to  section  7,  act  of  March  3,  1891. 
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That  you  have  authority  to  hold  for  cancellation  an  illegal  entry 
after  the  issuance  of  final  receipt,  is  too  well  settled  by  the  uniform 
rulings  of  this  Department,  and  the  repeated  decisions  of  the  courts, 
to  be  seriously  questioned  at  the  present  time.  Traveler's  Insurance 
Co.  (9  L.  D.,  316);  Smith  v.  Ouster  et  al.  (8  L.  D.,  269);  United  States 
V.  Montgmery  (11  L.  D.,  484);  Harkness  v.  Underbill  (1  Black,  316); 
Witherspoon  v.  Duncan  (4  Wall.,  210);  Lee  v.  Johnson  (116  U.  S.,48); 
Knight  V.  U.  S.  Land  Association  (142  U.  S.,  161, 181). 

The  entry  haying  been  made  for  a  larger  amount  of  land  than  is 
authorized  by  law,  there  was  no  error  in  your  judgments  requiring  the 
relinquishment  of  one  of  said  legal  subdivisions,  so  as  to  approximate 
the  entry  as  near  as  possible  to  one  hundred  and  sixty  acres;  and  said 
entry  can  not  be  confirmed  under  said  proviso,  because  your  judgment 
of  July  28, 1891,  operated  as  a  bar  to  such  confirmation. 

The  excess  in  this  case  is  eighteen  acres.  Now,  if  the  entryman  is 
required  to  relinquish  one  of  the  forty  acre  subdivisions,  it  will  make 
the  deficit  twenty-two  acres,  four  acres  in  excess  of  the  present  sur- 
plus. 

It  is  not  shown  in  his  affidavit  upon  what  part  of  his  claimed  entry 

his  improvements  are  located.  A  knowledge  of  this  fact,  it  seems  to 
me,  would  aid  you  greatly  in  arriving  at  an.  equitable  conclusion  in 
the  premises.  If  it  should  appear  that  his  improvements  are  valuable 
and  extend  over  both  of  these  lots,  so  that  it  would  work  greater  injury 
to  the  entryman  to  release  either  of  them  than  to  lose  one  of  the  forty 
acre  subdivisions,  the  entry  might  be  allowed  to  stand  intact,  under 
the  rule  in  the  case  of  Joseph  C.  Herrick,  14  L.  D.  222. 

Tou  will  therefore  require  the  entryman  to  furnish  you  satisfactory 
I>roof  as  to  the  character,  value,  and  location  of  his  imx)rovements,  and 
on  receipt  of  such  proof  you  will  readjudicate  the  case,  in  the  light  of 
the  additional  evidence. 


beservoib  lands- settlement— act  op  june  80,  1890. 

Dereq  v.  McDonald. 

One  who  enters  npon  the  reservoir  lands  restored  to  the  pnblic  domain  "by  act  of 
June  20,  1890,  prior  to  the  time  fixed  therefor,  and  remains  thereon  until  said 
lands  are  subject  to  settlement,  is  disqualified  as  a  settler  under  said  act. 

First  Assistant   Secretary   Sims  to  the  Commissioner  of  the  General 

Land  Office^  September  30,  1893. 

This  case  involves  the  K.  j  KW.  J,  SB.  J  NW.  i,  and  SW.  J  NE.  J, 
sec.  36,  T.  36  N.,  R.  6  E.,  Wausau  land  district,  Wisconsin. 

The  record  shows  that  John  H.  McDonald  made  homestead  entry 
December  20, 1890. 

After  due  notice  given,  this  case  came  up  for  trial  before  the  register 
and  receiver  on  April  10,  1893 ,  upon  the  api)lication  of  Dereg,  who 
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claimed  the  land  by  reason  of  prior  settlement.  On  Jnly  6, 1891^  they 
rendered  their  decision  holding  for  cancellation  the  homestead  entry  of 
McDonald  and  also  holding  that  Dereg  had  the  prior  claim. 

Upon  appeal  by  the  defendant,  your  decision  of  May  31^  1892,  was 
rendered,  where,  in  effect,  the  opinion  below  was  sustained.  The  case 
is  now,  ux>on  proper  appeal,  here  for  consideration. 

The  first  ground  of  error  alleged  is :  "  In  holding  that  said  Owen 
Dereg  is  qualified  to  enter  said  lands."  It  is  in  evidence  and  admitted, 
that  Dereg,  in  company  with  others,  slept  in  a  shanty  situated  on  the 
water  reserve  lands  the  night  of  December  19, 1890,  arriving  there  at 
9  p.  m.,  and  that  the  next  morning  (December  20,)  he  settled  upon  the 
land  in  controversy,  between  eight  and  nine  o'clock,  the  shanty  he  had 
slept  in  being  upon  the  land  he  selected  as  a  homestead  entry. 

The  land  thus  entered  upon  was  returned  to  the  public  domain  and 
opened  for  settlement,  by  the  act  of  Congress  of  June  20, 1890  (26  Stat., 
169).    Section  three  thereof  is  as  follows : 

That  no  lightB  of  any  kind  shall  attach  by  reason  of  settlement  or  squatting  npon 
any  of  the  lands  hereinbefore  described  before  the  day  on  which  snch  lands  shall  be 
■abject  to  homestead  entry  at  the  several  land  offices,  and  until  said  lands  are  opened 
lor  settlement  no  person  shall  enter  upon  and  occupy  the  same,  and  any  person  vio- 
lating this  provision  shaU  never  be  permitted  to  enter  any  of  said  lands  or  acquire 
any  title  thereto.  This  act  shaU  take  effect  six  months  after  its  approval  by  the 
President  of  the  United  States. 

The  question  raised  by  the  case  is:  TV  as  such  entry  upon  the  part  of 
Dereg  of  such  a  nature  as  to  disqualify  him  from  making  entry  upon 
the  land  in  question  t 

It  is  urged  in  his  behalf  that  he  innocently  went  upon  the  land  (with- 
out knowing  that  he  was  within  its  boundaries)  in  order  to  secure  the 
protection  from  the  weather  afforded  by  the  hut. 

In  the  recent  case  of  Smith  v.  Townsend  (148  IT.  S.,  490),  the  ques- 
tion was  passed  upon  in  reference  to  the  public  domain  in  Oklahoma. 
The  syllabus  of  that  case  is : 

An  employe  of  the  Atchison,  Topeka  and  Santa  Fe  railroad,  residing  within  the 
territory  of  Oklahoma  before,  up  to  and  on  the  22d  day  of  April,  1889,  was  thereby 
disabled  firom  making  a  homestead  entry  upon  the  tract  of  land  upon  which  he  was 
residing. 

That  case  turned  upon  the  construction  to  be  given  to  the  acts  of 
March  first  and  second,  1889,  and  the  proclamation  of  the  President 
of  March  23, 1889.  The  second  section  of  the  act  of  March  1, 1889  (25 
Stat,  767-759),  is  as  follows: 

That  the  lands  acquired  by  the  United  States  under  said  agreement  shall  be  a 
part  of  the  public  domain,  but  they  shall  only  be  disposed  of  in  accordance  with  the 
laws  regulating  homestead  entries,  and  to  persons  qualified  to  make  such  homestead 
entries,  not  exceeding  one  hundred  and  sixty  acres  to  one  qualified  claimant.  Aud 
the  provisions  of  section  tirenty -three  hundred  and  one  of  the  Revised  Statutes  of 
the  United  States  shall  not  apply  to  any  lands  acquired  under  said  agreement.  Any 
person  who  may  enter  upon  any  part  of  said  lands  in  said  agreement  mentioned  prior 
to  the  time  that  the  same  are  opened  to  settlement  by  act  of  Congress  nhall  not  be 
permitted  to  occupy  or  to  make  entry  of  such  Ian  ds  or  lay  any  claim  thereto. 
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And  the  proclamation  of  the  President  of  M areb  23^  1889^  added — 

WaniiDg  is  hereby  again  expteeely  given,  that  no  person  entering  npon  and  occu- 
pying said  lands  before  said  hour  of  twelve  o'clock,  noon,  of  the  twenty-'Second  day 
of  April,  A.  D.,  eighteen  hundred  and  eighty -nine,  hereinbefore  fixed,  will  ever  be 
permitted  to  enter  any  of  said  lands  or  acquire  any  rights  thereto;  and  that  the  offi- 
cers of  the  United  States  will  be  required  to  strictly  enforce  the  provision  of  the  aet 
of  Congress  to  the  above  effect. 

Under  these  acts  and  the  proclamation,  the  supreme  court  held  that 
Smith  was  disqualified  from  making  entry,  and  Mr.  Justice  Brewer,  in 
delivering  the  opinion  of  the  court,  says:  ^^It  is  enough  now  to  hold 
that  one  who  was  within  the  territorial  limits  at  the  hour  of  noon  of 
April  22,  was  within  both  the  letter  and  the  spirit  of  the  statute  dis- 
qualified to  make  a  homestead  therein.'^  The  inhibition  contained  in 
the  third  section  of  the  act  opening  the  water  reserve  lands  to  settle- 
ment, is  as  strong  as  those  under  which  the  above  case  was  deter- 
mined, and  the  doctrine  there  laid  down  is  as  binding  upon  the  case 
now  at  issue,  as  one  involving  lands  in  Oklahoma^ 

The  section  of  the  act  referred  to  was  intended  legally  to  place  a  wall 
around  the  land  until  the  day  of  opening  came,  and  he  who  purposely 
was  within  it  at  the  day  of  opening,  became  thereby  forever  disabled 
from  making  entry  ther^n* 

It  thus  follows  that  the  decision  appealed  from  was  in  error,  and  the 
same  is  hereby  reversed.  The  entry  of  McDonald  will  be  allowed  to 
remain,  and  the  contest  of  I>ereg  will  be  dismissed* 


XlKAIi  PBOOP-CEBTIFXCATE-ALIENATION-TTNAIi  ATTIBAVIT. 

OtBBS  V.  Bump  et  aIm 

The  sale  of  land  after  final  proof,  but  prior  to  the  issnance  of  final  certificate,  will 

not  defeat  the  right  to  a  patent,  where  the  record  shows  due  compliance  with 

law. 
A  final  affidavit  returned  for  correction,  and  again  filed  when  corrected,  takes  effect 

as  of  the  date  when  first  received,  where,  in  the  meantime,  tiie  fees  and  purchase 

money  are  retained  by  the  local  office. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  tiie  Oenerai  Land 

Office^  September  30^  1893. 

On  the  10th  of  June,  1880,  Elijah  Bump  made  homestead  entry  for 
the  W.  J  of  the  NW.  J  of  Sec.  10,  and  the  E.  J  of  the  NE.  i  of  Sec.  9, 
T.  2  N.,  R.  36  W.,  North  Platte  series,  now  McCook  land  district, 
Nebraska.  On  the  19th  of  December,  1883,  he  made  cash  entry  for 
said  land,  under  the  second  section  of  the  act  of  Jane  15, 1880,  (21 
Stat.,  237). 

On  the  24th  of  October,  1889,  your  office  ordered  a  hearing  on  the 
application  of  Orant  Lines  to  contest  said  entry,  on  the  ground  that 
Bump  had  sold  the  laud  prior  to  the  date  of  his  cash  entry.    Such  cob- 
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teet  was  disaiissed  on  the  26th  of  Febraary,  1890,  for  want  of  proseca- 
tion«  In  making  their  report  in  the  lines  case,  the  local  officers  trans- 
aitted  to  yoor  office  an  affidavit  of  contest  against  said  entry,  executed 
by  Allison  D.  Oibbs,  on  the  20th  of  February,  1800,  and  filed  m  their 
office  while  the  lines  contest  was  still  pending.  He  alleged  that  the 
eash  entry  of  Bump  was  illegal  in  inception;  that  prior  to  the  date  of 
said  entry  he  had  sold  and  conveyed  to  Eebecca  H.  Stratton  all  his 
light,  title  and  interest  in  said  land,  his  deed  of  canveyance  having 
been  made  on  the  17th  of  December,  1883,  which  was  two  days  prior 
to  the  dote  of  his  final  receipt*  He  asked  for  a  hearing  in  the  case, 
which  was  ordered  by  you  on  the  5th  of  May^  1890. 

Such  beariog  took  place  cm  the  20th.  oi  August,  1890,  and  was 
attended  by  the  contestant,  and  by  Mrs.  Stratton,  the  transferee,  and 
<m  the  28th  of  that  month,  tke  loeal  ^Scers  rendered  a  deeiskm^  hold- 
ing the  entry  f<»'  cancellation.  The  deeision:  of  the  local  officers  was 
reversed  by  your  office  on  the  9th  of  May,  1892,  and  an  api>eal  from 
said  decision  brings  the  case  to  the  Department. 

From  the  record  in  the  case,  it  appears  that  by  deed,  dated  Decem- 
ber 17, 1883^  Bump  sold  and  eonveyed  all  his  right,  title  and  interest 
in  the  land  to  Bebecc»  H.  Stratton,  for  the  sum  of  two  hundred  and 
fifty  dollars,  and  that  up  to  the  15tb  of  April,  1892,  she  was  the  owner 
thereof. 

It  further  appears  that  prior  to  the  17th  of  December,  1883,  an  agent 
for  Mrs.  Stratton  entered  into  negotiations  with  Bump  for  the  purchase 
of  said  land,  and  that  on  the  12th  of  that  month,  he  made  his  final 
pro<rf  required  by  said  act,  and  sent  such  proof,  together  with  the  pur- 
chase mcmey,  and  fees,  to  the  local  office.  The  local  officers  informed 
the  person  who  presented  such  proof  and  money,  that  the  proof  should 
have  been  sworn  to  before  the  clerk  of  the  court,  instead  of  a  notary 
public.  The  money  was  retained,  but  the  proof  was  returned  for  cor- 
rection. The  corrected  proof  was  executed  on  the  17th  of  December, 
1883,  and  returned  to  the  local  office,  where  it  was  received  and 
afieepted  on  the  19th  of  that  month,  on  which  day  final  receipt  and  cer- 
tificate were  issued.  So  far  as  appears,  the  only  difference  between  the 
proof  made  on  the  12th  of  December,  1883,  and  that  made  on  the  17th  of 
that  month,  was  in  the  name  of  the  officer  before  whom  it  was  sworn  to. 

Under  these  circumstances,  the  contestant  claims  that  Bump  had  no 
light  to  purchase  the  land  under  the  second  section  of  the  act  of  June 
15, 1880,  and  in  support  of  that  position,  cites  the  case  of  Andas  v. 
Williams  (9  L.  D.,  311),  which  held  that  while  the  right  to  purchase 
under  that  section  was  not  defeated  by  a  prior  contract  of  sale,  such 
right  was  lost  by  an  actual  sale  or  disposition  of  the  land. 

The  Department  has  uniformly  held  that  the  sale  of  land  after  final 
proof,  but  prior  to  the  issuance  of  final  certificate,  will  not  defeat  the 
right  to  a  patent,  where  the  record  shows  due  compliance  with  law. 
Magala  Gold  Mining  Company  v.  Ferguson  (6  L.  D.,  218);   Qrr  v* 
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Breach  (7  L.  D.,  292)  5  Eberbard  v.  Querbacb  (10  L.  D.,  142).  In  tbe 
case  of  Gbarles  Lebman  (8  L.  D.,  486),  it  was  beld  that  wben  a  x^erson 
bas  in  fact  complied  witb  tbe  law  np  to  tbe  time  of  making  proof,  and 
can,  at  tbat  time,  tratbfally  make  tbe  requisite  final  affidavit,  a  sale 
tbereafter,  witbont  snob  affidavit  baving  been  made,  and  prior  to  the 
issuance  of  final  certificate,  will  not  of  necessity  defeat  tbe  right  to  a 
patent. 

I  think  tbe  case43  cited  cover  that  of  Bump.  He  had  complied  with 
the  law  up  to  the  12th  of  December,  1883,  and  could  on  tbat  day  truth- 
fully have  made  the  requisite  final  affidavit.  He  did  in  fact  make  such 
affidavit  on  tbat  day.  Two  days  later  it  wss  presented  to  tbe  local 
officers,  together  witb  the  money  to  purchase  tbe  land,  and  their  fees. 
They  required  the  affidavit  to  be  sworn  to  before  another  officer.  This 
was  done  on  the  17th  of  December,  1883,  and  returned  to  tbe  local 
officers,  who  accepted  the  proof.  Five  days  after  making  bis  final 
proof,  showing  full  compliance  witb  law,  he  sold  tbe  land  to  Mrs.  Strat- 
ton,  and  conveyed  tbe  same  to  her  by  deed,  bearing  date  two  days  prior 
to  the  date  of  bis  final  certificate  and  receipt. 

In  the  case  of  Gilbert  v.  Spearing  (4  L.  D.,  463),  it  was  beld  that  the 
right  of  entry  is  complete,  and  in  contemplation  of  law,  tbe  land  is 
entered  from  the  moment  'when  the  application,  affidavit,  and  legal  fees 
are  placed  in  the  hands  of  the  local  officers,  if  tbe  land  is  properly  sub- 
ject to  such  appropriation. 

In  the  case  at  bar,  the  land  was  properly  subject  to  tbe  appropriation 
sought  to  be  made,  and  tbe  affidavit  and  legal  fees  were  placed  in  the 
hands  of  tbe  local  officers  on  the  14th  of  December,  1883.  Tbe  fees  and 
purchase  money  were  retained  by  the  local  officers,  but  tbe  affidavit 
was  returned  for  correction,  in  the  signature  of  tbe  officer  taking  it. 
In  Banks  v.  Smith  (2  L.  D.,  44),  it  was  held  that  an  application  erroneous 
in  form,  returned  for  correction,  should  take  effect  from  the  date  when 
first  received  at  the  local  land  office. 

The  affidavit  of  Bump  was  not  erroneous  in  form,  but  was  sworn  to 
before  a  notary  public,  instead  of  tbe  clerk  of  the  court.  It  was  first 
received  at  the  local  land  office  on  the  14th  of  December,  1883.  It  was 
returned  for  correction,  and  again  promptly  sent  to  the  local  office. 
According  to  the  ruling  in  the  case  last  cited,  it  should  take  effect  firom 
the  date  when  first  received,  which  was  prior  to  tbe  sale  and  convey- 
ance of  tbe  land  by  Bump  to  Stratton. 

I  find  no  violation  of  law,  or  evidence  of  bad  faith,  on  the  part  of 
either  Bump  or  Mrs.  Stratton.  If  there  is  any  bad  faith  in  the  case,  it 
would  seem  to  be  on  the  part  of  the  contestant,  who  allowed  Mrs.  Strat- 
ton to  improve,  and  pay  the  taxes  on  the  land  for  six  years  after  her 
purchase,  and  then  sought  to  take  it  from  lier,  for  no  fault  of  hers,  or 
failure  on  ber  part  to  comply  with  tbe  law.  The  decision  appealedfrom 
is  affirmed. 
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•PBACTICE-AMICUS  CURI2B-SBTTLBMENT  RIGHTS. 

NeWELL  tr.  HUSSEY  (ON  BEVIEW). 

A  brief,  with  due  service  of  copies,  may  be  properiy  filed  by  an  attorney,  appearing 
as  amUsua  euricB,  for  the  purpose  of  presenting  views  on  questions  to  be  decided 
in  a  case  that  will  affect  the  Interests  of  his  clients  in  matters  pending  before 
the  Land  Department. 

Settlers  who,  witUont  authority  of  law,  enter  upon  lands  that  are  held  in  reserva- 
tion under  departmental  insti  notions  that  expressly  forbid  all  settlers  from 
entering  thereon,  until  lawful  permission  is  given,  acquire  no  equities  thereby. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Offiofi^  October 

4, 1893. 

I  have  considered  the  motion  for  review  filed  by  counsel  for  Hassey 
of  departmental  decision  in  the  case  of  Fred  S.  Newell  v.  John  J.  Has- 
sey (16  L.  D.,  302),  wherein  the  decision  of  your  office  holding  the 
homestead  applications  of  said  parties  for  the  S£.  ^  of  Sec.  17,  T.  49 
K,  R.  7  W.,  Ashland,  Wisconsin,  land  district,  were  simultaneous,  and 
directing  that  the  land  be  disposed  of  to  the  highest  bidder  under  the 
rules  governing  such  apx)lications,  was  affirmed. 

The  land  in  controversy  is  situated  within  the  limits  of  the  with- 
drawal made  for  the  benefit  of  the  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  Railroad  Company  under  the  acts  of  Congress  approved  June 
3, 1856  (11  Stat.;  20),  and  May  5, 1864  (13  Stat.,  66).  Said  land  was  on 
October  22, 1891,  ordered  restored  and  opened  for  settlement  and  entry 
on  November  2, 1891,  and  on  the  last  named  day  the  applications  of  both 
Newell  and  Hussey  alleging  settlement  thereon  prior  to  the  time  said 
tract  became  subject  to  entry,  were  received  through  the  mail  at  the 
local  office  before  9  o'clock  in  the  forenoon.  The  register  and  receiver 
decided  their  applications  to  be  simultaneously  received,  and  ordered 
a  hearing  to  determine  the  rights  of  the  parties,  and  as  a  result  decided 
in  favor  of  Newell  and  recommended  that  his  application  be  allowed. 
Hussey  appealed,  and  your  office  decided 

that  these  claimantB  are  not  entitled  to  any  benefits  by  reason  of  their  settlements  on 
the  land  prior  to  its  formal  opening,  and  as  their  applications  were  simultaneous  you 
directed  the  local  officers  to  fix  a  day  for  selling  the  tract  to  the  highest  bidder  of 
these  two  applicants  in  the  event  that  no  appeal  shoold  be  taken  from  your  judgment. 

From  your  judgment  both  parties  appealed. 

Owing  to  the  fact  that  a  large  number  of  cases  presenting  the  same 
questions  involved  in  this  were  pending  in  your  office,  an  early  consid- 
eration was  recommended.  It  was  thereupon  made  siiccial,  and  on  con- 
sideration the  judgment  of  your  office  was  affirmed. 

The  errors  assigned  by  counsel  in  their  motion  for  review  are  as  fol- 
lows— 

First.  In  referring  to  the  telegraphic  instructions  of  the  Hon.  Commissionei  of  the 
General  Land  Office,  carrying  into  eifect  the  last  and  potential  dircetions  of  Mr. 
Secretary  Noble  for  the  disposition  of  the  lands  specified,  the  decision  lecitea  that 
1600— VOL  17 ^24 
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the  register  and  receiver  were  thereby  advised  to  " '  conform  to  instructions  hereto- 
fore given  in  so  far  as  such  instructions  are  consistent  nnd  harmonious  with  these 
directions.'  In  other  words  no  right  would  he  recognised  by  reason  of  settlement  prior 
to  the  date  of  opening  of  said  lands"  The  italicised  words  were  not  however  used  in 
the  telegram  referred  to,  nor  were  they,  or  words  of  similar  import,'  used  in  the  final 
and  authoritative  instructions  to  the  local  officers. 

•  •••«•• 

Second.  In  holding  that  the  cases  cited,  to  wit:  Geer  o.  Farrington;  Shire  et  al.  v. 
C,  St.  P.,  M.  &  O.  R.  R.  Co.,  "and  many  others"  announcing  the  same  doctrine,  are 
distinguished  from  this  in  that  no  such  orders,  instructions  or  directions  had  been 
given  prior  to  the  time  when  the  reservation  covering  the  land  was  removed,  as 
were  specifically  given  in  respect  to  settlement  upon  lands  in  this  case. 

•  ^«  «  *  •  •  * 

Third.  In  ignoring  the  fact  that  Mr.  Secretary  Noble's  order  of  March  11, 1891, 
which  discriminated  against  settlers  by  directing  that  the  lands  referred  to  should 
be  open  to  entry  on  April  17, 1891,  but  not  open  to  settlement  until  the  following  day, 
was  superseded  by  his  order  of  October  22,  1891. 

Fourth.  In  ignoring  and  disregarding  said  order  of  October  22, 1891,  in  thia  that 
it  stated  that  said  lands  are  "  hereby  restored  to  the  public  domain  and  opened  to 
settlement  and  entry  under  the  general  land  laws,  as  construed  by  this  d^artment," 

Fifth.  In  construing  any  of  the  various  orders  of  Mr.  Secretary  Noble  in  the  prem- 
ises as  intended  to  abrogate  the  law  with  respect  to  settlements  as  announced  uni- 
formly in  decisions  covering  a  period  of  nearly  twenty  years. 

Sixth.  In  holding  that  the  lands  referred  to  were  first  directed  to  be  restored  by 
order  of  February  11, 1890,  they  having  been  in  fact  restored  by  order  of  August  17, 
1887,  and  never  thereafter  withdrawn  for  any  purpose  by  competent  authority. 

Seventh.  In  finding  that  the  settlement  of  Hussey  waa  made  in  direct  violation  of 
the  orders  and  directions  of  the  Department,  assuming  the  superseded  order  of  March 
11,  1891,  to  be  in  force,  it  appearing  that  his  settlement  was  made  July  4, 1890,  prior 
thereto,  and  while  the  order  of  February  11, 1890,  directing  the  land  to  be  restored 
to  the  public  domain  and  "open  to  settlement  under  the  general  land  laws''  was  in 
force. 

With  the  files  I  find  an  argument  by  Mr.  N.  B.  Wharton,  an  attorney 
claiming  to  represent  a  large  number  '^  of  the  settlers  claiming  the  lands 
to  be  disposed  of  by  the  decision  in  this  case ; "  also  a  brief  from  Messrs. 
Brossard  and  Colignon  representing  <<  a  considerable  number  of  those 
cases."  These  briefs  are  presented  in  support  of  the  motion  for  review. 
Counsel  for  Ifewell  move  that  the  briefs  be  stricken  from  the  files,  for 
the  reason  that  they  have  no  authority  to  represent  Hussey,  and  have 
no  interest  in  the  case  '^beyond  that  of  claiming  to  represent  other  liti- 
gants who  assert  that  they  are  interested  in  the  principle  involved.'' 
This  motion  ought  not  to  be  sustained.  The  attorneys  filing  the  briefs 
state  very  explicitly  their  position;  they  do  not  claim  to  be  employed 
by,  or  to  represent,  Hussey,  but  appear  rather  as  amietts  curice  for  the  sole 
purpose  of  presenting  their  views  on  questions  to  be  decided  in  this 
motion  which  will  affect  their  clients  in  cases  now  pending  in  your  office. 
Newell  is  not  prejudiced  by  this,  because  his  attorneys  were  served  with 
copies  of  the  briefs. 

It  seems  to  me  that  in  the  further  consideration  of  this  case  it  is  only 

necessary  to  discuss  the  action  from  the  date  of  the  order  of  Mr.  Sec- 

^tary  Noble  suspending  the  order  of  March  ll,  1890.    That  order, 
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which  is  a  telegram  to  the  register  and  receiver,  dated  April  16, 1891, 
is  as  follows — 

I  am  in  receipt^  by  reference  from  the  Commissioner  of  the  General  Land  Office,  of 
yoor  telegram  of  this  dat^,  stating  that  the  situation  is  unchanged;  that  about  four 
hundred  men  are  crowded  together  around  the  filing  windows,  most  of  them  armed. 
I  am  also  in  receipt  of  a  telegram  from  F.  C.  Chamberlain,  signing  himself  for  two 
hundred  and  fifty  men  in  line,  presumably  the  armed  men  referred  to  in  your  tel- 
egram, to  the  effect  that  about  two  hundred  and  fifty  of  these  armed  men  threaten 
to  bring  about  a  riot,  bloodshed  and  great  loss  of  life  and  property  unless  your  office 
receives  filings  in  the  order  in  which  said  two  hundred  and  fifty  men  desire  they 
should  be  received. 

In  view  of  these  facts  and  desiring  to  serve  the  interests  of  the  general  public 
rather  than  to  obey  the  behest  of  any  armed  body  of  men  present,  seeking  to  serve 
their  individual  interests  by  intimidating  law-abiding  citizens,  you  are  instructed 
that  under  akid  by  virtue  of  the  authority  in  me  vested  I  hereby  direct  that  all  orders 
authorizing  filings  and  settlement  on  the  seventeenth  and  eighteenth  instant,  on 
lands  included  in  the  restored  portions  of  the  grant  to  the  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha  Railroad  Company,  within  the  limits  of  your  land  district,  be, 
and  the  same  are  hereby  suspended  until  further  notice,  and  thai  said  land*  are 
reserved  from  entry  and  setilenxeni  and  no  filings  thereon  shall  in  any  case  he  received  hy 
you  until  further  orders  and  until  advised  hy  me  through  the  Commissioner  of  the  General 
Land  Office* 

It  will  be  conceded  that  this  order  suspended  the  previous  one,  and 
the  authority  of  the  Secretary  of  the  Interior  to  make  the  order  "  that 
said  lands  are  reserved  from  entry  and  settlement,"  etc.^  as  italicised 
in  the  above  dispatch,  cannot  be  questioned.  Tne  effect  of  this  part  of 
the  order  is  exactly  in  harmony  with  all  the  instructions  issued  in  rela- 
tion to  the  settlement  of  these  lands,  that  is,  that  they  should  be  so 
reserved  and  preserved  as  to  give  all  an  equal  opportunity  to  procure 
the  same. 

It  is  conceded  by  all  that  the  situation  of  affairs  at  the  Ashland  office 
and  on  this  land  was  threatening,  and  all  the  ingenuity  of  the  Depart- 
ment was  brought  to  bear  in  order  to  avoid  an  open  conflict  of  armed 
men  and  bloodshed  in  the  opening  of  these  valuable  lands. 

The  matter  rested  in  abeyance  after  the  order  above  quoted  until 
October  22,  1891,  when  the  Secretary  issued  the  following  order 
addressed  to  the  Commissioner — 

It  is  hereby  ordered  that  all  lauds  in  the  Ashland  (Wisconsin)  land  district  under 
withdrawal  heretofore  made,  and  held  for  indemnity  purposes  under  grants  for  the 
benefit  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Company,  be  and 
are  hereby  restored  to  the  public  domain  and  opened  to  settlement  and  entry  under 
the  general  land  laws,  as  construed  by  this  Department,  Provided^  that  this  order 
ahaU  not  take  effect  until  public  notice  of  the  contents  hereof  shaU  have  been  given 
in  the  vicinity  of  said  lands  for  six  days  under  your  direction. 

In  connection  with  such  notice  you  are  instructed  to  announce  that  no  person  wiU 
be  recognized  as  acquiring  any  claim  or  right  to  any  of  said  lands  who  seeks  to 
initiate  or  perfect  the  same  by  means  offeree,  threats  or  intimidation. 

On  the  same  day  your  predecessor  sent  the  register  and  receiver  the 
following  telegram — 

In  oomplianoe  with  an  order  of  the  Honorable  Secretary  of  the  Interior  of  this 
dat6|  you  are  directed  to  post  in  your  office  and  publish  in  a  weekly  and  also  in  a 
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daily  newspaper  of  general  oircnlation  in  the  yioinity  of  the  lands,  notice  that  on 
Monday  November  second  eighteen  hundred  and  ninety-one,  all  lands  in  yoar  dis- 
trict under  withdrawals  heretofore  made  and  held  for  indemnity  purposes  for  the 
benefit  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Company,  will 
be  restored  to  settlement  and  entry.  Said  lands  being  the  same  referred  to  in  the 
letter  of  my  predecessor  dated  January  eight  eighteen  ninety-one.  In  the  notice  you 
will  announce  that  no  person  will  be  recognized  as  acquiring  any  claim  or  right  to 
any  of  said  land  who  seeks  to  initiate  or  perfect  the  same  by  means  of  force,  threats 
or  intimidation.  You  will,  for  general  information,  republish  as  a  part  of  such  not  ice, 
the  list  of  lauds  heretofore  published.  Conform  to  the  instructions  heretofore  given 
in  so  far  as  such  instructions  are  consistent  and  harmonious  with  these  directious. 
The  first  publication  in  both  the  weekly  and  daily  papers  should  be  made  not  later 
than  Saturday  the  twenty -fourth  instant. 

It  is  contended  by  connsel  that  there  is  a  variance  in  the  order  of 
the  Secretary,  and  that  of  the  Commissioner  in  this:  that  the  former 
declares  the  land  '^  restored  to  the  public  domain  and  opened  to  settle- 
ment and  entry  under  the  general  land  laws^  as  construed  by  the  Depart- 
mentj^  while  the  Commissioner's  insti-uctiou  to  the  register  and  receiver 
was,  ^^  conform  to  instructions  heretofore  given  in  so  far  as  such  instruc- 
tions are  consistent  and  harmonious  with  these  directions."  Counsel 
for  Hussey  insist  that  if  the  Secretary's  order,  as  italicised  above,  pre- 
vaiJs,  then  he  is  entitled  to  the  laud  under  the  rulings  in  the  cases  of 
Geer  v.  Farrington  (4  L.  D.,  410);  Smith  v.  Place  (13  L.  D.,  214);  and 
others,  wherein  it  is  held  that  while  settlers  upon  land  under  reserve 
acquire  no  rights  as  against  the  government,  yet  as  between  them- 
selves the  Department  will  consider  their  equities  and  award  the  land 
to  the  prior  occupant. 

But  I  cannot  adopt  this  view  of  the  case.  All  the  orders  issued  by 
this  Department  in  regard  to  this  land  have  contained  the  positive 
injunction  that  settlers  should  not  intrude  upon  the  land  until  lawful 
];)ermission  was  given.  It  seems  to  me  that  where  parties  have  gone  on 
the  land  without  authority  of  law  and  in  direct  violation  of  the  order 
of  the  Secretary  it  is  idle  to  talk  of  their  equities.  This  land  was  not 
agricultural  to  any  extent,  but  was  chiefly  valuable  for  its  timber,  and 
it  does  not  therefore  seem  probable  that  persons  would  go  upon  it  and 
wait  months,  or  years,  perhaps,  at  least,  for  an  indefinite  period,  for  it 
to  be  legally  subject  to  entry  and  settlement,  for  any  other  purpose 
than  to  secure  the  timber.  The  distinction  drawn  between  the  cases 
cited  above  and  the  one  at  bar  is  therefore,  in  my  opinion,  an  eminently 
proper  one. 

I  do  not  think  it  consistent  with  sound  reasoning  that  Mr.  Secretary 
Noble,  after  endeavoring  to  keep  the  land  in  statu  quo  by  preventing 
intruders  irom  getting  on  it,  intended  by  the  language  of  his  order  to 
the  Commissioner  to  annul  all  he  had  so  strenuously  endeavored  to  do 
previously. 

I  am  unable  to  discover  any  inconsistency  in  these  two  orders.  It  seems 
to  me  that  the  only  interpretation  to  be  placed  upon  the  Commissioner's 
dispatch  when  he  says,  '^conform  to  instructions  heretofore  given,"  etc., 
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is  that  it  was  not  coivtemplated  tbat  any  rights  should  accrue  to 
those  who  had  gone  upon  the  lands  in  violation  of  the  order  of  the 
Secretary  of  April  16, 1891.  All  other  instructions  had  been  suspended 
and  the  order  of  the  Secretary  of  October  22,  1892,  did  not  in  terms  or 
by  implication  reinstate  them.  So  that,  ascribing  to  Mr,  Secretary 
Koble  the  intention  to  enforce  the  order  so  often  promulgated  that 
the  land  should  be  kept  clear  of  intruders,  and  that  settlement  and 
entry  should  be  allowed  on  the  day  to  be  fixed  by  the  Commissioner 
"  under  the  general  land  laws,  as  construed  by  this  department,"  it  is 
clear  that  the  Oommlssioner's  order  was  consistent  with  the  order  of 
October  22,  of  the  Secretary. 

I  think  this  conclusion  is  sufficient  to  dispose  of  this  motion.  The 
criticism  of  counsel  in  the  first  specification  of  error  on  the  paragraph 
quoted  from  the  decision  is  perhaps  well  taken,  as  a  casual  reading  of 
the  same  might  lead  one  to  think  that  the  words  italicised  were  included 
in  the  telegram  of  the  Commissioner.  The  quotation,  however,  as  an 
entirety,  is  taken  from  the  Commissioner's  decision,  and  the  italicised 
words  are  simply  his  construction  of  his  own  dispatch. 

The  motion  is  denied. 


DURESS— CONTINUING  MENACE— RATIFICATIOIT. 

WooDLE  V.  Parker  et  al.* 

A  plea  of  duress  set  up  to  avoid  the  withdrawal  of  a  contest  cannot  be  accepted, 
where  it  appears  that  the  contestant  subsequently  ratifies  the  act  of  withdrawal 
in  the  absence  of  any  threats  or  fears  of  violence. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  16^  1892. 

The  land  involved  in  this  appeal  is  the  NW.  i  of  Sec.  14,  T.  102  X., 
E.  45  W.,  6th  P.  M.,  Marshall,  Minnesota,  land  district. 

The  record  shows  that  Charles  L.  Parker  made  timber  culture  entry 
for  said  land  March  3,  1879.  On  July  10,  1886,  Thos.  P.  Woodle  filed 
an  affidavit  of  contest  against  the  same  alleging : 

That  the  said  tract  of  land  was  not  subject  to  entry  as  aforesaid,  under  the  timber- 
culture  act  in  this:  that  on  said  section  there  was  and  is  a  tract  of  not  less  than 
fifteen  acres  of  land  covered  with  a  natural  growth  of  timber  from  five  to  thirty  feet 
high  and  from  three  to  twelve  inches  in  diameter — said  trees  consisting  of  elms,  cot- 
ton woods,  ash,  soft  maples,  box  elders,  etc. 

At  the  same  time  he  tendered  his  application  to  make  homestead 
entry  of  the  tract. 

On  July  13, 1886,  he  withdrew  said  contest,  and  it  is  shown,  although 
the  papers  are  not  in  the  files,  that  on  the  same  day  Charles  L.  Parker 
filed  a  relinquishment  of  his  entry  and  Mitchell  J.  Parker  filed  pre- 
emption declaratory  statement  for  said  land. 

•  Not  reported  in  Vol.  XV. 


374  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

By  letter  of  August  4, 1886,  to  your  office^  the  attorney  for  Woodle 
stated  that, 

The  withdrawal  by  Woodle  of  his  contest  was  done  under  compolsion,  and  theie- 
fore  he  applies  to  be  placed  in  itatu  quo  without  regard  to  said  withdrawal  and  the 
entry  of  Mitchell  J.  Parker  who  was  cognizant  of  all  the  facts  in  the  case. 

By  your  order,  affidavits  were  filed  by  each  of  the  parties  on  this  sub- 
ject and  you  decided  March  10, 1887,  that 

In  view  of  the  latter  it  is  not  necessary  that  Woodle  should  prosecute  the  contest 
initiated  by  him  to  successful  termination  to  enable  him  to  enter.  You  will  there- 
fore allow  Woodle's  application  as  of  date  he  applied  to  enter  and  the  filing  of 
Mitchell  J.  Parker  is  accordingly  held  for  cancellation. 

On  appeal  by  Parker,  this  Department  on  September  13, 1888,  modi- 
fied your  decision  and  held  that, 

The  manner  of  procedure  in  this  case  was  irregular  audit  would  seem  not  In  accord- 
ance with  the  rules  and  regulations  governing  such  cases.  Instead  of  deciding  that 
Woodle's  withdrawal  was  brought  about  by  fear  of  personal  violence  upon  the  record 
as  it  then  stood,  there  being  no  evidence  on  that  question  except  ex  parte  affidavits 
equally  positive  on  each  side  and  directly  contradictory  in  the  statements  contained 
therein,  the  proper  course  it  seems  would  have  been  for  your  office  to  order  a  hear- 
ing with  a  view  of  determining  the  true ,  facts  and  circumstances  surrounding  the 
signing  and  execution  of  said  withdrawal.  In  the  event  that  the  evidence  adduced 
by  such  hear  lug.  justifies  the  re-instatement  of  Woodle's  contest,  which  is  all  that  he 
has  asked,  then  further  proceedings  should  be  duly  had  to  determine  the  effect  of 
Charles  L.  Parker's  relinquishment  and  filing  upon  the  rights  of  the  Tarioua  parties, 
and  if  necessary  to  determine  the  truth  of  the  allegatious  made  in  Woodle's  contest 
affidavit. 

In  pursuance  of  this  order  a  hearing  was  ordered  by  the  local  officers 
and  after  reciting  tha  substance  of  the  order  above  quoted,  the  notice 
of  the  hearing  served  on  the  parties  reads  as  follows: 

In  view  of  the  foregoing  notice  is  hereby  given  that  a  hearing  will  be  held  at  this 
office  on  December  27th,  1888,  at  1  o'clock  p.  m.,  for  the  purpose  of  determining 
whether  said  withdrawal  of  Thomas  P.  Woodle  was  made  voluuta.rily  or  whether  as 
he  alleges,  it  was  compulsory  and  not  his  free  act  and  deed,  and  whether  the  said 
contest  initiated  by  Woodle  should  be  re-instated  for  hearing. 

The  hearing  was  accordingly  had  and  as  a  result  thereof,  the  local 
officers  found  that  the  withdrawal  was  procured  by  intimidation  and 
was  not  voluntary.  Parker  appealed,  and  you  by  letter  of  February  11, 
1891,  affirmed  their  decision  and  further  said  ''that  the  relinquishment 
of  Charles  L.  Parker's  entry  was  the  result  of  Woodle's  contest,  and  it 
is  so  held,"  and  you  held  Mitchell  J.  Parker's  pre-emption  filing  for 
cancellation  and  directed  that  Woodle's  homestead  entry  remain  intact. 
Parker  again  appealed.  The  assignment  of  errors,  fifteen  in  nuinber, 
are  largely  addressed  to  your  findings  of  fact  and  the  consideration  of 
alleged  improper  testimony.  Your  action  in  holding  that  Gbarles  L. 
Parker's  relinquishment  was  the  result  of  Woodle's  contest^  and  in 
holding  Woodle's  entry  intact  and  cancelling  Mitchell  J.  Parker's  pre- 
emption filing  is  also  assigned  as  error. 
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The  testimony  shows  that  there  were  distributed  in  the  tillage  of 
LnTeme  hand  bills  calling  a  meeting  of  the  citizens  of  the  place  on 
July  12, 1886,  of  which  the  following  is  a  copy: 

INDieNATION  MBBTINO. 

A  meeting  of  the  citizens  of  Lnvenie  will  be  held  at  Armory  Hall,  this  (Monday) 
evening,  July  12,  to  take  action  In  relation  to  an  attempt  made  by  a  citizen  of 
LuTeme  to  ''Jump''  C*  L.  Parkei'B  tree  claim* 

Kant  Citizens. 

The  testimony  also  shows  that  in  the  afternoon  of  that  day  Woodle 
was  advised  by  his  friends  not  to  attend  the  meeting  as  there  was  fear 
of  personal  violence  if  he  did.  He  therefore  stayed  at  home,  bat  after 
the  meeting  was  organized  a  committee  of  five  was  appointed  by  the 
chairman  to  wait  npon  Woodle  and  invite  him  to  attend  the  meeting. 
One  or  more  of  the  committee  declined  to  act  unless  the  meeting  would 
guarantee  that  no  harm  should  be  done  to  Woodle  if  he  came.  This 
promise  was  given,  and  then  the  committee  waited  on  him  and  he  was 
informed  of  its  mission;  they  guaranteed  him  that  he  should  not  bo 
harmed  if  he  would  go.  He  went  to  the  meeting  where  he  listened  to 
some  speeches,  the  tenor  of  which  was  that  this  act  in  contesti  n  g  the  claim 
was  an  outrage;  that  they  had  a  way  of  dealing  with  horse  thieves  and 
land  thieves  should  be  similarly  dealt  with.  He  was  called  upon  to 
make  a  statement  and  said  he  thought  he  had  a  legal  right  to  contest 
the  entry;  that  he  had  initiated  his  contest  in  good  faith  and  should 
let  the  law  take  its  course.  This. announcement  was  received  with 
hisses  and  groans  by  the  crowd.  Finally  the  committee  who  had 
brought  him  there  were  instructed  by  the  meeting  to  go  with  him  into 
a  back  room  for  the  purpose  of  consulting  with  him,  with  a  view  of 
ascertaining  what  could  be  done.  They  accordingly  went  back  of  the 
stage  in  the  hall,  a  curtain  simply,  dividing  them  from  the  audience. 
In  about  ten  minutes  the  meeting  appointed  another  committee  of  three 
to  wait  upon  the  first,  committee  and  inform  it  that  it  had  had  time 
enough  to  consider  the  matter.  Daring  the  time  the  committee  was 
consulting  with  Woodle,  such  expressions  as  ^^  Watch  the  doors  and 
windows;"  "Don't  let  him  escai)e,"  and  "he  had  better  give  it  up  or  he 
will  never  get  out  alive,''  were  made  by  the  crowd  in  tones  sufficiently 
loud  to  be  heard  by  Woodle.  To  allay  the  apparent  ill  feeling  of  the 
crowd,  one  of  the  original  committee  came  forward  on  the  stage  and 
asked  its  indulgence  for  a  few  minutes  longer  as  he  thought  something 
would  be  accomplished.  The  testimony  as  to  just  what  transpired  at 
this  consultation  is  somewhat  conflicting,  but  it  is  not  claimed  by 
Woodle  that  any  threats  of  violence  were  made  by  the  committee,  and 
one  of  their  number  testifies  that  they  represented  to  Woodle,  Parker's 
condition;  that  he  was  a  poor,  crippled,  hard-working  man,  with  a 
large  family  to  support  and  that  he  was  unable  to  stand  the  expense  of 
a  contest;  that  Parker  had  paid  $1100|  for  the  claim,  and  through  una- 
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voidable  misfortunes  had  been  nnable  to  perfect  his  title  to  it.  This 
witness  testifies  that  Woodle  said  then  "that  if  he  had  known  the  cir- 
cumstances he  would  not  have  instituted  the  contest,"  and  that  he  had 
been  to  some  ejcpense  amounting  to  $19.00  in  the  matter  and  if  that 
was  returned  he  would  withdraw  his  contest.  Woodle  signed  the  with- 
drawal in  this  room  and  the  same  was  witnessed  by  two  of  the  com- 
mittee. A  collection  was  then  started  in  the  meeting  to  reimburse  him 
for  the  money  he  had  expended  and  $6,  was  collected  and  paid  over 
to  him,  and  the  balance  was  guaranteed  him  by  those  present.  The 
withdrawal  was  then  turned  over  to  Chas.  L.  Parker,  who  was  present 
at  the  meeting.  The  crowd  then  dispersed.  Subsequently,  it  was  sug- 
gested that  the  withdrawal  should  be  acknowledged,  and  about  11 
o'clock  that  night,  some  two  hours  after  the  meeting  adjourned,  Ghas. 
L.  Parker  and  the  clerk  of  the  district  court,  went  to  Woodle's  house 
and  he  acknowledged  the  execution  of  the  withdrawal  as  his  free  and 
voluntary  act. 

It  is  but  justice  to  the  defendants  to  say  that  Chas.  L.  Parker  though 
present  is  not  shown  to  have  participated  in  the  proceedings,  and  that 
Mitchell  J.  Parker  was  not  present.  Neither  of  them  was  instrumental 
in  getting  up  the  meeting. 

Woodle  swears  that  he  was  induced  to  sign  the  withdrawal  by  rea- 
son of  fear  of  personal  violence,  and,  while  he  did  not  fear  personal 
violence  from  Parker  and  the  district  clerk  when  he  acknowledged  the 
withdrawal,  yet  he  was  still  laboring  under  the  fear  and  excitement 
engendered  by  the  meeting.  It  seems  clear  from  the  evidence  that  the 
scene  presented  at  Armory  Hall  was  one  calculated  to  excdte  fear  in 
the  mind  of  any  man  of  ordinary  firmness  and  induce  him  to  do  that 
which  he  had  refused  to  do  before  going  behind  the  scene. 

The  testimony  farther  shows,  however,  that  a  week  or  ten  days  after 
the  meeting,  Woodle  received  without  objection  $12,  more  of  the  money 
promised  him.  He  says  he  did  not  ask  for  it,  but  the  witness  who  paid 
it  to  him  denies  this  and  swears  that  he  did.  Be  that  as  it  may, 
Woodle  swears :  "I  was  not  at  the  time  .  .  .  (they)  .  .  .  paid 
me  this  money  in  any  fear  of  bodily  harm;"  "I  had  got  over  my  fear 
and  excitement  when  I  was  paid  the  $12."  The  balance  of  the  money 
due  was  paid  Woodle  says,  about  two — ^the  witness  who  paid  it  says 
three — weeks  after  the  meeting,  and  Woodle  says  he  asked  for  this, 
and  also  swears:  ^^I  was  not  at  that  time  in  fear  of  any  bodily  harm." 

Now,  admitting  that  he  was  under  duress  per  minas  at  the  time  he 
withdrew  his  contest,  in  view  of  his  subsequent  conduct,  when  all  fear 
and  restraint  were  removed,  can  he  claim  his  act  of  withdrawal  as  void  t 
In  other  words,  has  he  not  by  his  subsequent  conduct  ratified  his  former 
act!  "A  contract  made  under  duress  is  not,  strictly  speaking  void, 
but  only  voidable,  because  it  may  be  ratified  and  affirmed  by  the  party 
upon  whom  the  duress  was  practiced.''  (Parsonson  Contracts,  395, 6tb 
Ed.)    Woodle's  withdrawal  of  his  contest  was  valid  until  he  elected  to 
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\  difiafllmi  it,  which  he  has  a  legal  right  to  do.    The  act  of  receiving  the 

money  was  not,  in  itself,  a  ratification  of  the  withdrawal,  but  when  he 
says  that  at  the  time  he  received  it,  there  was  no  fear  of  violence  in 
his  own  mind,  that  the  duress  had  ceased,  he  ratified  his  act.  There  is 
no  evidence  of  any  continuing  menace.  Ten  days  after  the  scene  of 
violence,  he  received  part  of  the  money  and  three  weeks  afterwards  the 
remainder.  He  had  had  sufficient  time  to  decide  what  course  to  pursue ; 
he  elected,  without  any  restraint,  to  ratify  his  withdrawal.  He  must 
abide  his  decision.  The  Department  will  not  aid  him  in  this  play  of  fast 
and  loose. 

It  was  manifestly  erroneous  for  you  to  decide  that  the  relinquishment 
of  Parker's  entry  was  the  result  of  Woodle's  contest.  The  hearing 
under  consideration  was  not  intended  to  include  this  issue;  the  order 
of  the  local  officers  clearly  defined  the  purpose  of  the  hearing  and  there 
was  no  testimony  offered  upon  any  other  point  than  that  ordered.  In 
fact  the  contestant  only  sought  to  have  his  contestant  reinstated. 

Your  judgment  is  reversed.  You  willcancel  the  homestead  entry  of 
Woodle  and  re-instate  the  pre-emption  filing  of  Mitchell  J.  Parker. 


coottikmation— section  t,  act  of  march  8,  1891-^alisnation. 

Smith  v.  Devtne  et  al. 

A  bona  fide  purchaser  of  the  land  covered  by  an  entry  who  subsequently  sells  a  por- 
tion of  the  land  embraced  therein,  and  then  joins  in  the  release  to  the  United 
States  of  all  title  held  under  said  entry,  except  as  to  one  tract,  may  properly 
invoke  the  confirmatory  provisions  of  section  7,  act  of  March  8, 1891,  as  to  said 
tract. 

The  sale  of  land  shortly  after  making  proof  and  the  issuance  of  linal  certificate  does 
not  warrant  a  presumption  against  the  good  faith  of  the  entry  man. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  September  30, 1893. 

On  the  20th  of  April,  1886,  Francis  Devine  made  pre-emption  cash 
entry  for  the  SE.  J  of  the  SW.  i  of  Sec.  30,  and  the  NE.  J  of  the  NW. 
J  and  lot  7  of  Sec.  31,  T.  63  N.,  E.  11  W.,  Duluth  land  district,  Minne- 
sota. 

On  the  2l8t  of  the  same  month,  Devine  and  his  wife  executed  a  mort- 
gage on  the  premises  to  A.  Kunz,  for  two  hundred  dollars.  This  mort- 
gage was  satisfied  on  the  17th  of  September,  1880,  according  to  the 
abstract  of  title  forming  part  of  the  record  in  the  case. 

On  the  24th  of  August,  1886,  Devine  and  his  wife  executed  a  war- 
ranty deed,  conveying  the  entire  tract  to  Jacob  B.  Myers,  for  the  sum 
of  fifteen  hundred  dollars,  he  to  assume  and  pay  the  mortgage  to  Kunz 
for  two  hundred  dollars,  already  mentioned.  The  original  deed,  which 
is  among  the  papers  in  the  case,  shows  that  it  was  recorded  in  the 
proper  office  on  the  7th  of  September,  1886. 
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On  the  Ist  of  October,  1886,  Myers  and  wife  conveyed  by  special 
warranty  deed,  to  David  T.  Adams,  an  undiyided  one-eighth  of  the 
tract,  and  by  a  similar  instrument,  executed  by  them  on  the  same  day, 
an  undiyided  one-eighth  was  conyeyed  to  James  A.  Boggs.  On  the 
30th  of  Ifoyember,  1888,  they  conyeyed  to  said  Adams,  by  a  similar 
instrument,  an  undiyided  one-quarter  of  the  tract. 

On  the  17th  of  August,  1889,  the  persons  who  then  had  title  to  the 
land  for  which  Deyine  made  entry,  quit- claimed  to  the  United  States 
their  interest  in  the  SE.  i  of  the  SW.  i  of  Sec.  30,  and  the  NE.  i  of 
the  'SW.  i  of  Sec.  31.  This  was  all  the  land  for  which  he  made  entry, 
except  lot  7  in  Sec.  31. 

On  the  said  17th  of  August,  1889,  the  local  officers  allowed  Thomas 
Meradith  to  make  soldier's  additional  homestead  entry  for  the  land  thus 
quit-claimed  to  the  United  States,  and  issued  to  him  final  certificate 
and  receipt  bearing  that  date.  On  the  same  day,  he  conyeyed  by  war- 
ranty deed,  an  undiyided  one-half  of  said  land  to  Jacob  B.  Myers,  an 
undiyided  three-eighths  to  Dayid  T.  Adams,  and  the  other  one-eighth 
to  the  Syndicate  Land  Company. 

On  the  10th  of  September,  1889,  Deyine  executed  a  relinquishment 
of  all  the  land  coyered  by  his  entry,  except  lot  7  in  Sec.  31.  This  was 
afterwards  filed  in  the  local  office,  and  across  its  face  is  written  <^  relin- 
quished and  canceled."    This  is  without  date. 

On  the  5th  of  September,  1890,  Charles  Smith  filed  an  affidayit  ot 
contest,  in  which  he  alleged  that  the  entry  and  the  final  proof  of  Deyine 
were  fraudulent  and  yoid,  and  that  at  the  time  of  making  the  same,  he 
had  not  complied  with  the  proyisions  of  the  pre-emption  law,  in  the 
matter  of  residence  and  of  improyements.  He  also  alleged  that  the  sol- 
dier's additional  homestead  entry  of  Meradith  was  fraudulent  and  coi- 
lusiye,  and  made  for  the  purpose  of  securing  said  land  to  said  Deyine 
and  other  parties  to  contestant  unknown,  who  procured  said  Deyine  to 
make  said  fraudulent  proof,  relinquishment  and  re-entry. 

A  hearing  was  ordered,  of  which  all  parties  in  interest  were  notified. 
At  the  hearing,  the  attorney  for  Myers  moyed  that  all  proceedings  be 
dismissed,  and  that  the  entry  of  Deyine  be  confirmed  under  the  pro- 
yisions of  section  seyen  of  the  act  of  March  3, 1891,  (26  Stat.,  1095). 
In  support  of  the  motion,  the  affidayit  of  Myers  was  filed,  in  which  he 
made  oath  that  he  purchased  said  land  of  the  entryman  in  good  faith, 
paying  therefor  the  sum  of  fifteen  hundred  dollars;  that  at  the  time 
of  said  purchase,  he  belieyed  the  entryman  had  in  all  respects  com- 
plied with  the  requirements  of  law;  that  he  was  a  bona  fide  purchaser 
for  a  yaluable  consideration,  and  that  no  fraud  had  been  found,  or 
could  be  found  by  a  goyernment  agent  on  his  part;  that  his  purchase 
was  made  prior  to  the  first  day  of  March,  1886,  and  after  final  entry. 

The  local  officers  oyerruled  the  motion,  on  the  ground  that  the  rights 
of  the  contestant  had  attached  prior  to  March  3,  1891.  The  case  then 
proceeded  to  trial,  and  on  the  9th  of  May,  1891,  the  local  officers  ren- 
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dered  their  decision,  in  whicli  they  recommended  that  the  entry  of 
Devine  be  canceled^  and  that  of  Meradith  confirmed.  From  that 
decision  appeals  were  taken  to  yonr  office  by  all  the  parties. 

On  the  7th  of  March,  1892,  the  attorney  for  Myers  filed  in  yonr  office 
a  motion  for  the  confirmation  of  the  entry  of  Devine,  in  accordance 
with  the  provisions  of  section  seven  of  the  act  of  March  3, 1891.  In 
determining  that  motion,  the  entire  record  was  examined  and  the  case 
disposed  of  on  its  merits,  applying  the  provisions  of  the  act  of  March 
3, 1891,  to  the  facts  established  by  the  record. 

Your  office  decided  the  case  on  the  19th  of  May,  1892,  and  the  con- 
clnsion  was  that  the  entry  of  Devine  was  fraudulent,  but  that  it  was 
confirmed  by  the  act  of  March  3, 1891.  It  was  further  held  that  title 
to  the  SB.i  of  the  SW.  J  of  Sec.  30,  and  the  NE.  J  of  the  NW.  i  of  Sec. 
31,  vested  in  the  parties  who  quit-claimed  that  land  to  the  United 
States  on  the  17th  of  August,  1889,  and  the  entry  of  Devine  for  that 
land  was  canceled,  and  it  was  held  that  the  soldier's  additional  home- 
stead entry  of  Meradith  was  properly  allowed,  and  that  his  immediate 
conveyance  thereafter,  did  not  impair  the  legality  of  said  entry.  Your 
office  therefore  reversed  that  part  of  the  decision  of  the  local  officers, 
which  recommended  the  entry  of  Devine  for  cancellation,  and  affirmed 
that  part  which  sustained  the  entry  of  Meradith.  An  appeal  irom  said 
decision  brings  the  case  to  the  Department. 

In  the  argument  upon  the  appeal  before  me,  it  is  insisted  that  Myers 
was  not  entitled  to  have  the  entry  of  Devine  confirmed  under  the  pro- 
visions of  section  seven  of  the  act  of  March  3, 1891,  because  at  the  time 
of  the  hearing  he  was  the  owner  of  only  an  undivided  half  of  the  land 
covered  by  said  entry.  The  case  of  Bradbury  v.  Dickinson  (14  L.  D., 
1),  is  cited  in  support  of  that  proposition.  In  that  case  the  Depart- 
ment held  that  ^^  the  sale  of  an  undivided  interest  in  the  lands  covered 
by  an  entry,  prior  to  March  1, 1888,  does  not  bring  said  entry  within 
the  confirmatory  provisions  of  section  seven,  act  of  March  3, 1891.^ 
The  facts  in  that  case,  and  the  one  at  bar,  are  materiaUy  different.  In 
that  case,  Dickinson  made  final  entry  on  the  4th  of  January,  1887,  and 
sold  an  undivided  one-half  of  said  tract  to  Thomas  Doak,  on  the  6th  of 
January  following.  In  the  case  at  bar,  Devine  made  final  entry  on  the 
20th  of  April,  1886,  and  sold  the  whole  of  the  land  embraced  in  his 
entry  to  Myers,  on  the  24th  of  August,  1888.  It  is  clear,  therefore,  that 
the  rule  laid  down  in  Bradbury  v.  Dickinson,  and  re-affirmed  in  Emblen 
V.  Weed,  (16  L.  D.,  28)  does  not  apply  to  the  case  at  bar. 

Section  seven  of  the  act  of  March  3, 1891,  provided  that  entries  in 
which  final  proof  and  payment  had  been  made,  and  certificate  issued, 
and  to  which  there  were  no  adverse  claims  originating  prior  to  final 
entry,  which  had  been  sold  or  incumbered  prior  to  the  1st  of  March, 
1888,  and  after  final  entry,  to  bona  fide  purchasers,  or  incumbrancers, 
for  a  valuable  consideration,  should  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  Land  Dcpartineut  of  such 
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sale  or  incumbrance,  unless,  upon  an  investigation  by  a  government 
agent,  fraud  on  the  part  of  the  purchaser  had  been  found. 

In  the  case  of  Joseph  S.  Taylor  (12  L.  D.,  444),  it  was  held  that  fraud 
on  the  part  of  the  entryman,  would  not  defeat  the  confirmatory  provi- 
sions of  said  section,  in  cases  containing  the  conditions  therein  enu- 
merated. In  the  case  of  Oeorge  De  Shane,  et  aZ.,  on  page  637  of  the 
same  volume,  it  was  held  that  an  entry  made  by  one  not  shown  to  be 
qualified  in  the  matter  of  citizenship,  was  confirmed  under  the  provi- 
sions of  said  section.  In  Harnish  v,  Wallace  (13  L.  D.,  108),  it  was 
held  that  the  confirmatory  provisions  of  said  section,  for  the  benefit  of 
a  transferee  who  acquired  title  prior  to  March  1, 1888,  were  not  depepd- 
ent  upon  the  entryman's  compliance  with  law  in  the  matter  of  resi- 
dence and  improvements.  The  same  doctrine  was  repeated  in  the  case 
of  William  H.  Eambo,  et  al.y  on  page  152  of  the  same  volume. 

In  Axford  v.  Shanks  (13  L.  D.,  292),  it  was  held  that  Congress  con- 
templated the  relief  of  incumbrancers  and  purchasers,  described  in 
said  section,  and  that  the  illegality  of  the  entry,  or  the  pendency  of  a 
contest,  would  not  defeat  confirmation  thereunder.  See  also  Shepherd 
V.  Ekdahl  (13  L.  D.,  537),  and  Peterson  v.  Cameron,  et  aL,  (13  L,D., 
581).    Numerous  other  cases  to  the  same  effect,  might  be  cited. 

In  the  case  of  the  United  States  v.  Gilbert,  et  al.,  (14  L.  D.,  651),  it 
was  held  that  in  determining  the  rights  of  a  transferee  under  section 
seven  of  the  act  of  March  3, 1891,  the  transferee  was  protected  by  the 
presumption  that  it  was  made  in  good  faith,  up  to  the  point  where  suf- 
ficient evidence  was  furnished  to  overcome  it.  In  the  case  at  bar,  that 
point  was  not  reached,  while  all  the  conditions  requisite  to  confirma- 
tion under  said  section  was  shown  to  exist, 'by  the  production  of  the 
final  receipt  and  certificate  of  the  local  officers,  the  original  deed  from 
Devine  and  wife  to  Myers,  and  the  testimony  and  sworn  statement  of 
the  latter. 

The  entry  being  confirmed  by  the  provisions  of  said  section,  it  mat- 
ters not  what  disposition  Myers  made  of  the  land,  after  obtaining  title 
thereto,  provided  he  did  not  reconvey  it  to  Devine. 

This  disposes  of  the  contest,  so  far  as  the  entry  of  Devine  is  con- 
cerned, and  leaves  for  consideration  only  the  charge  of  the  contestant 
that  the  soldier's  additional  homestead  entry  of  Meradith  was  fraudu- 
lent and  collusive,  and  made  for  the  purpose  of  securing  said  land  to 
Devine  and  other  parties  to  contestant  unknown. 

Not  one  word  of  evidence  in  support  of  this  allegation  was  introduced 
at  the  hearing.  In  fact,  the  name  of  Meradith  is  not  mentioned  in  the 
testimony,  nor  was  the  contestant  sworn  in  his  own  behalf.  The 
abstract  of  title,  which  showed  his  conveyances  immediately  atter  mak- 
ing final  entry,  was  introduced  in  evidence,  and  upon  that,  I  am  asked 
to  find  that  his  entry  was  fraudulent  and  collusive. 

In  making  his  additional  entry,  he  made  oath  that  he  had  fully  met 
all  the  requirements  of  the  homeste.id  Liw  as  to  his  original  entry;  that 
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he  had  not  sold  his  additional  homestead  claim,  nor  made  any  prior 
application  for  an  additional  homestead  certificate,  and  that  his  present 
entry  was  made  for  his  own  exclusive  benefit,  and  not  directly  or  indi- 
rectly for  the  benefit  or  nse  of  any  other  person  or  persons  whomsoever. 

His  entry  was  therefore  properly  allowed,  and  after  receiving  final 
certificate  he  had  a  right  to  retain  or  to  sell  the  land,  as  he  thought 
proper.  His  sale  so  soon  after  securiug  final  certificate,  did  not  impair 
the  legality  of  his  entry,  in  the  absence  of  any  proof  of  fraud  in  making  it. 

In  Morfey  v.  Barrows  (4  L.  D.,  135),  it  was  held  that  the  sale  of  the 
laud  shortly  after  makiug  proof  and  payment  does  not  warrant  a  pre- 
sumption against  the  good  faith  of  the  entryman. 

The  entry  of  Devine  having  been  confirmed  by  the  act  of  March  3, 
1891,  and  that  of  Meradith  being  sustained  upon  the  merits  of  the  case, 
as  presented  by  the  record,  it  must  be  held  that  Smith  failed  in  his 
contest,  which  is  accordingly  dismissed,  and  patent  will  issue  for  the 
land,  if  no  other  objections  appear,  and  the  proof  required  by  circular 
of  instructions,  of  MayS,  1891  (12  L.  D.,  450),  is  furnished  your  office. 


PRE-EMPTION— SECTION  8260,  R.  S.— FINAL  PnOOF* 

Haseins  v.  Maynabd. 

A  pre-emptoT  -who  in  good  faith,  prior  to  settlement,  transfers  the  land  then  owned 
by  him  to  his  wife,  is  not  within  the  second  inhibition  of  section  2260  K.  S. 

Pnbltcation  of  notice  of  Intention  to  submit  tinal  pre-emption  proof  precludes  the 
subsequent  allowance  of  an  application  to  enter  filed  by  a  homestead  claimant. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  October  ^,  1893. 

On  April  16, 1889,  Levi  0.  Maynard  filed  his  pre-emption  declara- 
tory statement  No.  6089  for  the  N.  i  of  the  NE.  i  and  the  N.  J  of  the 
NW.  i,  Sec.  4,  T.  6  N.,  R.  13  W.,  S.  B.  M.,  Los  Angeles,  California, 
alleging  settlement  April  13,  of  that  year.  He  gave  notice  of  his 
intention  to  submit  final  proof,  the  same  to  be  taken  before  the  register 
and  receiver  March  12, 1890.  Notice  was  duly  published  and  proof 
taken  as  advertised.  The  improvements  on  the  place,  according  to  his 
own  valuation,  are  worth  $395.  One  of  his  witnesses  places  the  value 
at  $390,  and  the  other  at  $520.  These  improvements  consist  of  a 
dwelling  house,  ten  by  twenty-six  feet;  a  barn ;  and  one  hundred  and 
fifteen  acres  broken,  part  of  which  was  in  cultivation.  One  of  the 
witnesses  valued  the  land  at  five  dollars  an  acre,  the  other  one  at  ten 
dollars.  He  had  all  the  necessary  household  and  kitchen  furniture  on 
the  place,  and  his  residence  was  continuous  from  date  of  settlement. 

On  March  4, 1890,  eight  days  before  the  proof  was  submitted,  and 
while  the  notice  therefor  was  being  published.  Earl  L.  Haskins  was 
allowed  to  make  homestead  entry  of  the  land;  and  on  the  day  proof  was 
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submitted  he  appeared  and  filed  a  protest  against  its  acceptance,  on 
tlie  grounds: 

!•  That  Maynard  removed  from  land  of  his  own  in  said  State  to  re- 
side on  his  pre-emption  claim. 

2.  That  he  has  conspired  with  one  Moody  to  defraud  the  government 
so  as  to  obtain  title  to  the  land. 

The  protestant  cross-examined  claimant  and  his  two  witnesses;  and, 
after  a  stipulation,  duly  entered  into  as  to  certain  facts  disclosed  in  the 
tract  books  had  been  offered,  the  case  was  closed. 

The  register  and  receiver  recommended  the  acceptance  of  the  final 
proof  and  the  dismissal  of  the  protest.  On  appeal,  your  office,  by  de- 
cision dated  March  29, 1893,  reversed  that  action,  and  held  Maynard's 
filing  for  cancellation,  on  the  ground  that  he  "is  not  a  qualified  pre- 
emptor."    An  appeal  brings  the  case  to  this  Department. 

No  question  is  raised  as  to  residence  and  improvements,  and  the  facts 
relied  on  in  proof  of  claimant's  having  moved  from  land  of  his  own  to 
reside  on  the  public  lands  in  the  same  State,  thus  bringing  the  case 
within  the  second  inhibition  contained  in  Section  2260  of  the  Bevised 
Statutes  of  the  United  States,  are  as  follows*: 

The  land  in  question  was  first  entered  by  Maynard,  S'ovember  20, 
1883,  under  the  timber-culture  laws.  He  so  held  the  land  until  May 
24, 1888,  when  he  relinquished  it,  and,  on  the  following  day,  William 
Moody  made  timber-culture  entry  for  uhe  land.  Moody  held  the  land 
until  April  15, 1889,  when  he  relinquished,  and  on  same  day,  as  above 
shown,  Maynard  filed  his  declaratory  statement  therefor. 

It  appears,  also,  that  Maynard  entered  the  SB.  J  of  Sec.  18,  T.  7  K, 
E.  13  W.,  Los  Angeles  land  district,  California,  November  5, 1883,  upon 
which  final  certificate  was  issued  March  23, 1889.  This  entry  was  pat- 
ented December  5, 1890.  On  April  8, 1889,  he  deeded  the  land  last 
above  described  to  his  wife  for  the  consideration  of  "love  and  aftec- 
tion,"  and,  on  the  13th  day  of  that  month,  moved  to  the  land  in  con- 
troversy. 

Ity  as  held  by  you,  <<  Maynard's  transfer  of  the  homestead  land  to  his 
wife  was  a  mere  subterfuge  to  evade  the  provisions  contained  in  the 
inhibition  clause,'^  it  is  proper  that  the  entry  should  be  canceled. 

The  circumstances  attending  the  relinquishment  of  his  timber-culture 
entry  to  Moody,  and  the  latter's  relinquishment  to  him  after  his  proof 
had  been  made  on  his  homestead,  the  voluntary  deed  to  his  wife  soon 
after  final  proof  was  made  on  his  homestead  claim,  and  his  settlement 
on  the  land  five  days  later,  are  relied  on,  and  so  held  by  your  office,  as 
tending  to  confirm  protestant's  charge  of  fraud  and  collusion  on  the 
part  of  Moody  and  the  claimant. 

Begarding  his  own  efforts  to  secure  title  to  the  land^  by  growing 
trees  thereon,  after  he  had  made  timber-culture  entry  therefor,  Ifovem- 
ber  20y  1883,  he  testifies  that  he  plowed  five  acres  the  first  year,  and 
five  acres  more  the  second  year,  and  replowed  and  cultivated  the  first 
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five  acres.  The  third  year  he  plowed  ten  acres  and  put  it  in  trees,  cat- 
tings  and  seeds.  The  seeds  and  cuttings  failed  to  grow.  He  asked 
the  local  officers  for  an  extension  of  time,  and  replanted  the  following 
year.  The  trees  did  not  do  well,  and,  after  spending  so  mach  time  and 
money  on  the  place,  and  suffering  so  many  failures,  he  decided  to 
relinquish,  and  when  he  did  so,  Moody  made  his  timber-culture  entry. 
Moody  tried  it  for  one  year,  also  plowing  the  land  for  that  purpose,  and 
he  also  relinquished.  Then  it  was  that  Maynard  filed  his  declaratory 
statement. 

These  facts  do  not  of  themselves  prove  collusion  on  the  part  of  Moody 
and  Maynard,  for  the  purpose  of  holding  the  land  for  the  latter's  ben- 
efit. It  rather  shows  that  an  honest,  but  unsuccessful,  effort  was 
made  to  secure  a  growth  of  trees.  Had  Maynard  wanted  to  hold  the 
land  for  his  own  use  until  his  homestead  entry  was  out  of  his  way,  to 
enable  him  to  secure  it  under  the  pre-emption  laws,  it  was  altogether 
unnecessary  for  him  to  have  relinquished  in  favor  of  Moody,  and  then 
to  have  had  Moody  relinquish  in  his  favor.  He  worked  four  years  and 
six  months  on  his  timber-culture  entry;  he  could  have  continued  his 
efforts  ten  months  longer-^II  that  would  have  been  necessary — and 
then  relinquish  the  entry,  sell  his  homestead,  and  file  on  the  land,  with- 
out the  intervention  or  aid  of  Moody. 

I  therefore  conclude,  in  the  absence  of  other  testimony,  that  there  is 
not  sufficient  evidence  in  the  record  to  warrant  the  charge  of  '^  collu- 
sion and  fraud." 

It  is  true,  he  sold  his  homestead  to  his  wife  fifteen  days  after  final 
certificate  was  issued  thereon.  His  final  pre-emption  proof  shows  that 
he  settled  on  the  land  in  controversy  five  days  (not  two  days  as  you 
have  it)  after  he  executed  the  deed  to  his  wife.  These  facts,  taken 
alone  and  unexplained,  might  leave  an  inference  that  the  transfer  was 
made  to  enable  him  to  avoid  the  statutory  inhibition  above  alluded  to. 
He  positively  denies,  however,  that  that  was  his  purpose.  He  states 
that  he  consulted  the  late  register,  Mr.  Bethune,  prior  to  filing  on  the 
land ;  showed  the  deed  that  he  had  made  to  his  wife,  and  asked  if  he  was 
entitled  to  his  pre-emption  right,  and  was  then  advised  that  he  would 
have  that  right,  and  his  papers  were  accordingly  made  out  and  filed. 

The  validity  of  a  deed  made  in  good  faith  from  husband  to  wife  is 
recognized  by  the  Department,  if  such  deed  is  valid  under  the  laws  of 
the  state  or  territory  where  the  land  lies.    (David  Lee,  8  L.  D.,  502.) 

It  appears  that  for  many  years  he  had  not  held  property  in  his  own 
name.  Prior  to  1883,  he  owned  some  lots  in  Los  Angeles,  and  deeded 
them  to  his  wife.  His  reasons  therefor  were  that  he  had  been  for  sev- 
eral years  a  confirmed  invalid,  and  deeded  his  property  to  his  wife  ^^to 
save  litigation  in  case  of  my  death." 

Section  158  of  the  Civil  Code  of  California  provides  that: 

Either  hnsbuid  or  wife  may  enter  into  an  engagement  or  tranAaction  with  tiie 
other  or  with  any  otherperson  respecting  property  which  either  might  if  onmairied* 
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In  the  case  of  Peck  t>.  Brummagim,  31  Oal.,  446,  it  is  said: 

No  good  reason  ib  perceived  why  the  hnsband,  while  free  from  debts  and  liabili- 
ties, may  not  make  a  gift  to  his  wife  of  real  or  personal  property,  which  at  the  time 
was  the  common  property  of  the  husband  and  wife. 

In  the  case  of  Barker  v.  Koneman  et  al.y  13  Gal.,  10,  Justice  Field 
says: 

The  law  allows  and  even  regards  with  favor  provisions  made  by  the  husband  when 
in  solvent  circumstances  for  the  wife  and  family  against  the  possible  misfortune  of 
a  future  day,  by  setting  apart  a  portion  of  his  property  for  their  benefit. 

Had  Maynard  made  a  bona  fide  sale  of  his  homestead  to  some  one 
else,  and  then  moved  on  to  the  land,  there  could  be  no  question  raised 
as  to  the  validity  of  his  settlement.  He  had  a  legal  right,  as  above 
showD,  to  deed  the  land  to  his  wife;  the  consideration  was  a  "good" 
one.  Subsequent  to  the  transfer,  his  wife  appears  to  have  managed 
the  place,  and  there  is  nothing  whatever,  excei)t  the  relations  of  hus- 
band and  wife,  from  which  it  can  be  assumed  that  the  transaction  was 
a  fraudulent  one.  Fraud  is  never  presumed.  It  must  be  proven ;  and 
I  do  not  think  the  mere  relation  of  husband  and  wife,  taken  with  all 
the  facts  and  circumstances  connected  with  the  transfer,  is  sufficient  to 
warrant  the  statement  that  the  transfer  was  only  a  subterfuge  to  avoid 
the  inhibition. 

Maynard's  transfer  to  his  wite  was  only  the  carrying  out  of  his  accus- 
tomed acts;  he  made  provisions  against  a  possible,  indeed  a  probable, 
contingency  (owing  to  his  failing  health),  by  deeding  the  land  to  liis 
wife,  and  thus  making  provisions  for  a  possible  misfortune.  He  did 
what  "  the  law  allows,  and  even  regards  with  favor." 

When  Haskins  made  entry  of  the  land,  Maynard's  notice  to  make 
final  proof  was  then  being  published.  It  was  therefore  improper  to 
have  allowed  the  entry.  L.  J.  Gapps,  8  L.  D.,  406;  Smith  v.  Brearly, 
9  L.  D.,  175;  Mary  B.  Funk,  idem.,  215. 

The  land  is  worth  from  one  to  two  thousand  dollars;  the  improve- 
ments placed  thereon  by  Maynard  are  valued  at  $520.  Haskins  has 
done  no  work  on  the  land.  He  made  no  effort  to  secure  a  cancellation 
of  the  filing  until  Maynard  had  lived  on  the  land  nearly  a  year,  and 
had  made  all  these  improvements.  I  do  not  think  he  is  entitled  to  a 
preference  right  on  the  showing  made.  His  protest  is  therefore  dis- 
missed and  his  entry  canceled.  Maynard's  final  proof  will  be  accepted 
and  certificate  will  issue  on  payment  for  the  land. 

The  decision  appealed  from  is  accordingly  reversed. 
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8BTTLEMENT  BIGHTS-SECTION  9,  ACT  OF  SEPTBMBEB  29,  1890. 

Bene  v.  Pbendebgast. 

The  rights  of  an  aotaal  settler  on  railroad  lands  at  the  date  of  the  forfeiture  act  of 
September  29, 1890,  relate  back,  under  the  provisions  of  section  2  of  said  act,  to 
the  date  of  his  aotaal  settlement  ou  the  land. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Offloey  October 

4y  1893. 

On  May  4, 1893,  yoar  office  transmitted,  on  the  part  of  Peter  Prender- 
gast,  motion  for  review  of  the  decision  of  the  Department  of  March  15, 
1893  (unreported),  in  the  case  of  Arthur  O.  Bene,  against  said  Prender* 
gast,  in  which  your  office  decision  of  April  4, 1892,  holding  the  home- 
stead entry  of  Prendergast  for  cancellation,  was  formally  affirmed. 

The  laud  involved  in  the  controversy  is  the  NB.  J  of  Sec.  16,  T.  49  N., 
E,  9  W.,  Ashland  land  district,  Wisconsin,  for  which  Prendergast  made 
homestead  entry  on  the  23d  of  February,  1891.  At  a  late  hour  of  the 
same  day,  Bene  applied  to  enter  the  land,  his  application  being  rejected 
on  account  of  the  prior  entry  of  Prendergast.  He  then  applied  for  a 
hearing,  claiming  prior  settlement.  The  hearing  resulted  in  a  decision 
by  the  local  officers,  on  the  1st  of  June,  1891,  in  favor  of  Prendergast. 
Such  decision  was  reversed  by  your  office  on  April  4, 1892,  and  in  the 
motion  before  uie,  it  is  claimed  the  Department  erred  in  affirming  the 
judgment  in  said  case.  The  errors  complained  of  are  enumerated  as 
follows : 

First.  In  affirming  the  Commissioner's  decision  upon  the  facts,  when  the  record 
shows  that  Rene  was  but  an  occasional  visitor  to  the  land,  with  snch  improvements 
and  cnltivation  as  to  render  his  classification  as  a  bona  fide  settler  absnrd. 

Second.  In  affirming  the  Commissioner's  decision  upon  the  facts,  when  the  record 
shows  Prendergast  to  have  been  the  only  bona  fide  ^ettleir  npon  the  land  on  September 
29, 181K),  and  as  snch  entitled  thereto,  not  only  by  reason  of  his  entry,  but  also  under 
the  beneticial  provisions  of  the  second  sectiou  of  the  act  of  September  29,  1890. 

Third.  In  tinding  the  law  correctly  stated  by  the  Commissioner,  when  his  decision 
was  a  plain  evasion  of  the  law,  in  that  he  allowed  Rene  the  preferred  rights  of  a 
hmafide  settler,  without  the  slightest  evidence  to  support  such  findings. 

Fourth.  In  tiudiug  the  law  correctly  stated  by  the  Commissioner,  when  his  decis- 
ion ignored  and  practically  overruled  a  long  line  of  decisions  by  both  the  conrts  of 
the  country,  and  your  Department,  as  to  what  constitutes  bona  fide  settlement. 

Fifth.  In  affirming  the  Commissioner's  decision,  which  erroneously  canceled Fren- 
dergasfs  entry  without  any  sufficient  showing  of  superior  right  in  Rene. 

This,  and  other  land,  had  been  granted  to  the  Wisconsin  Central 
Bailroad  Company,  and  was  restored  to  the  public  domain  by  the  act 
of  September  29, 1890  (26  Stat.,  496),  entitled  *L\n  act  to  forfeit  certain 
lands  heretofore  granted  for  the  purpose  of  aiding  in  the  construction 
of  railroads,  and  for  other  purposes."  The  23d  of  February,  1891,  was 
fixed,  by  official  notice,  as  the  day  for  the  allowance  of  entries  on  said 
1600_VOL  17 2I& 
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lauds,  and  the  entry  of  Preadergast  and  the  application  of  Bene  were 
made  on  that  day. 

Both  parties  claimed  under  the  provisions  of  the  2d  section  of  the 
forfeiture  act  of  September  29, 1890,  which  provided : 

That  aU  persons,  who,  at  the  date  of  the  passage  of  this  act,  are  actual  settlers  in 
good  faith,  on  any  of  the  lands  hereby  forfeited,  and  are  otherwise  qnalified,  on 
making  due  claim  on  said  lands  under  the  homestead  law,  within  six  months  after 
the  passage  of  this  act,  shall  be  entitled  to  a  preference  right  to  enter  the  same 
under  the  provisions  of  the  homestead  law  and  this  act,  and  shall  he  regarded  as  such 
actual  settler  from  the  date  of  actual  settlement  or  occupation. 

The  question  presented  by  the  motion  before  me  is:  Who  are  *•  actual 
settlers  in  good  faith,''  within  the  meaning  of  this  section  f 

An  actual  settler  is  one  who  has  gone  upon  and  occupied  land  with 
a  bona  lide  intention  of  making  it  his  home,  and  does  some  act  in  execu- 
tion of  such  intention. 

Bona  fide  is  a  legal  technical  expression,  used  in  the  statutes  in  Eng- 
land, and  in  the  acts  of  the  legislatures  in  all  the  States,  and  signifies 
a  thing  done  really,  with  a  good  faith,  without  fraud,  deceit,  or  collu- 
sion; in  reality. 

The  act  in  question  protected  the  rights  of  the  persons,  who,  on  the 
29th  of  September,  1890,  were  residing  upon  the  land,  complying  by 
honest  acts  with  the  expressed  requirements  and  objects  of  the  settle- 
ment laws  then  in  force^  and  seeking  in  good  faith  to  maintain  a  settle- 
ment and  claim  thereunder.  It  expressly  provided,  that  to  be  entitled 
to  its  protection,  the  persons  must  be  actual  settlers  in  good  faith  upon 
the  lauds  '^  at  the  date  of  the  passage  of  this  act." 

Acts  of  settlement  performed  on  the  land  years  before  the  passage  of 
the  act,  conferred  no  rights,  unless  those  acts  were  followed  by  such 
residence  as  rendered  the  person  an  actual  settler  thereon,  on  the  day 
the  forfeiture  act  was  passed.  If,  however,  those  early  acts  of  settle- 
ment had  been  followed  by  residence,  and  improvements  which  had  the 
character  of  permanency,  and  had  continued  until  the  29th  of  Septem- 
ber, 1890,  the  act  provided  that  such  person  should  be  regarded  as  an 
actual  settler  from  the  date  of  his  actual  settlement  or  occupation  of 
the  land. 

In  the  case  at  bar,  it  was  made  to  appear,  without  doubt,  that  Bene 
was  the  first  to  go  upon  the  land  in  question,  and  perform  acts  of  8e^ 
tlement.  This  was  in  May,  1888,  and  his  acts  of  settlement  were  build- 
ing a  house  twelve  by  sixteen  feet  in  size,  and  clearing  a  small  patch  of 
land  around  it. 

Prendergast  began  his  settlement  upon  the  land  on  the  9th  of  Septem- 
ber, 1890.  He  completed  his  house  on  the  20th  of  that  month,  and  has 
made  it  his  only  home  since.  He  was  an  actual  settler  and  resident 
upon  the  land  at  the  date  of  the  passage  of  the  act  in  question,  and 
made  claim  therefor  under  the  homestead  law  within  six  months  there- 
after. This  made  him  an  actual  settler  upon  the  land  from  the  9th  of  Sep- 
tember^  1890^  the  date  of  his  actual  occupation  thereof    He  was  aware 
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that  Bene  had  built  a  house  upon  the  land,  more  than  two  years  prior 
to  that  time,  but  claimed  that  his  settlement  and  improvements  were 
not  in  good  faith,  and  that  he  did  not  reside  upon,  or  improve  the  land 
at  all,  from  July  or  August,  1890,  to  May  12, 1891.  To  determine  this 
question,  an  examination  of  the  evidence  in  the  case  has  been  made. 

From  such  examination,  I  have  no  hesitancy  in  concluding  that  the 
occupancy  of  the  land  by  Bene,  from  May,  1888,  to  June,  1890,  was  not 
such  as  to  meet  the  requirements  of  the  homestead  law.  Had  an 
adverse  claim  intervened  during  those  two  years,  his  "  occasional  vis- 
its**  to  the  land  would  not  have  been  sufficient  to  have  constituted  him 
an  '<  actual  settler  in  good  faith'',  as  hia  absences  amounted  to  a  sub- 
stantial abandonment  of  the  claim. 

From  June,  1890,  however,  the  evidence  shows  that  he  made  his 
home  in  his  house  upon  the  land,  and  cultivated  patches  thereof  to 
potatoes,  com,  beans,  lettuce  and  radishes.  His  crops  were  not  exten- 
sive in  fact,  nor  remunerative  in  results,  but  it  was  shown  that  he 
raised  several  bushels  of  potatoes,  a  nice  bed  of  lettuce,  and  a  small 
quantity  of  string  beans.  The  existence  of  these  "  crops  "  was  sworn 
to  by  Bene  and  his  witnesses,  and  the  fact  that  a  couple  of  patches  of 
potatoes  were  grown  by  him  upon  the  land  during  the  summer  of  1890, 
was  admitted  by  Prendergast  and  several  of  his  witnesses. 

His  clearing  and  cultivation,  at  the  time  of  the  passage  of  the  act  of 
September  29, 1890,  were  exceedingly  meagre  for  a  residence  of  two 
years  and  a  half,  but  reckoned  from  the  spring  of  1890,  were  sufficient 
to  meet  the  requirements  of  the  settlement  laws,  as  applied  to  actual 
settlers.  While  Prendergast  did  not  see  Bene,  when  he  made  his  set- 
tlement on  the  land,  on  the  9th  of  September,  1890,  he  saw  Bene's  house, 
and  his  crops,  or  those  which  had  not  already  been  harvested  by  him- 
self or  the  rabbits,  were  then  growing  thereon. 

This  constituted  Bene  an  actual  settler  upon  the  land,  prior  to  any 
act  of  settlement  on  the  part  of  Prendergast,  and  rendered  them  both 
^<  actual  settlers"  at  the  date  of  the  passage  of  the  act  of  September 
29, 1890.  The  settlement  of  Bene  being  prior  to  that  of  Prendergast, 
he  has  a  superior  right  to  the  land,  unless  Bene  is  shown  not  to  have 
acted  in  good  faith. 

Prior  to  the  spring  of  1890,  I  think  his  connection  with  the  land  was 
lacking  in  good  faith,  but  since  that  time  I  do  not  find  his  conduct 
characterized  by  bad  faith. 

In  view  of  this  fact,  and  of  the  further  fact,  that  nearly  every  one  of 
the  witnesses  who  testified  in  favor  of  Prendergast,  and  against  Bene, 
was  either  a  contestant,  or  a  claimant  against  whose  entry  a  contest 
was  pending,  and  all  thus  situated  admitted  tliat  they  expected  to  use 
Prendergast  as  a  witness  in  support  of  their  clairavS,  I  am  by  no  means 
convinced  that  the  decision  complained  of  was  not  correct. 

I  have  carefully  examined  the  record  in  the  case,  and  considered  the 
arguments  of  counsel  upon  the  motion  before  me,  and  my  conclusion  is, 
that  such  motion  should  be,  and  it  hereby  is,  denied. 


388  DECISIONS  BELATING  TO  THE  PUBLIC   LANDS. 

DESERT  ENTBT— FINAL  PBOOF-EQUITABLB  ACTIOK. 

GBAHAK  V.  OOOEE. 

Equitable  action  is  not  required  on  a  desert  entry,  on  acoonnt  of  failure  to  tabmit 
final  proof  and  make  payment  for  the  land  within  the  statutory  period,  where 
such  failure  is  due  to  an  order  of  the  General  Land  Office  postponing  the  day 
fixed  for  the  submission  of  said  proof. 

First  Assista/nt  Secretary  Sims  to  the  Commissioner  of  the   Oeneral 

Land  Office,  October  4, 1893. 

On  the  15tli  of  Angast,  1888^  Walter  A.  Oooke  made  desert  land 
entry  for  the  SW.  J  of  Sec.  5,  the  B.  i  of  the  SB.  J  of  Sec.  6,  the 
B.  i  of  the  l^B.  i  of  Sec.  7,  and  the  NW.  J  of  Sec.  8,  T.  6  N.,  E.  39  B., 
Black tbot  land  district,  Idaho.  In  describing  the  land,  in  your  letter 
of  June  9, 1892,  to  the  register  and  receiver  at  Blackfoot,  your  office 
inadvertently  speak  of  the  entry  as  being  in  township  8,  while  the 
appellant,  in  his  notice  of  appeal,  places  it  in  township  7. 

On  the  25th  of  April,  1891,  Joseph  B.  Graham  filed  an  affidavit  of 
contest  against  the  entry  of  Cooke,  alleging  that  the  land  was  not 
desert  in  character,  and  not  subject  to  entry  under  the  desert  land  law. 

A  hearing  resulted  in  a  decision  by  the  local  officers,  in  favor  of 
Cooke,  which  was  affirmed  by  your  office  on  the  9th  of  June,  1892. 

On  the  17th  of  August,  1891,  Graham  filed  a  second  affidavit  of  con- 
test against  said  entry,  alleging  that  the  entryman  had  not  made  his 
final  proof  and  payment  within  three  years  after  his  entry,  nor  prop- 
erly reclaimed  the  land  within  that  time.  The  local  officers  refused  to 
entertain  this  contest,  and  Graham  appealed. 

It  appears  that  Cooke  gave  notice  by  publication,  of  his  intention  to 
make  final  proof  and  payment  on  the  15th  of  August,  1891,  which  was 
within  the  time  allowed  by  law,  but  that  the  date  for  making  such 
proof  was  postponed  by  you  until  the  28th  of  that  month. 

On  the  28th  of  August,  1891,  Cooke  appeared  with  his  witnesses  to 
make  final  proof.  A  protest  against  such  proof  was  filed  by  Grabara, 
and  he  cross-examined  Cooke  and  his  witnesses.  The  local  officers 
found  in  favor  of  the  good  faith  of  Cooke,  and  recommended  that 
Graham's  protest  be  dismissed.  He  appealed,  and  on  the  9th  of  June, 
1892,  your  office  considered  all  the  questions  raised  by  him  in  the  case, 
and  dismissed  his  contests.  He  brings  the  case  to  the  Department  by 
appealing  from  said  decision. 

I  deem  it  unnecessary  to  refer  at  greater  length  to  the  facts  of  the 
case.  They  are  fully  set  out  in  said  decision,  and,  I  think,  justify  the 
conclusion  reached  by  your  office,  except  that  under  the  circumstances 
of  the  case,  I  do  not  think  it  necessary  to  submit  the  entry  of  Cooke  to 
the  board  of  equitable  adjudication  for  confirmation  under  Enle  30. 
That  rule  applies  to  entries  in  which  "  neither  the  reclamation  nor  the 
proof  and  payment  were  made  within  three  years  from  date  of  entry." 
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In  the  case  at  bar,  the  reclamation  was  made  within  the  time  required , 
and  notice  was  duly  given  by  the  entryman  of  his  intention  to  make 
proof  and  payment  also  within  the  time  limited  for  such  purpose.  The 
postponement  of  the  date  for  making  such  proof  was  made  by  your 
office,  such  date  being  changed  from  the  15th  to  the  28th  of  August, 
1891.  In  making  this  change,  Gooke  took  no  part,  and  his  interests 
should  not  be  injuriously  affected,  nor  his  rights  jeopardized  thereby. 
His  case  should  be  disposed  of  in  the  same  manner  as  would  have 
been  proper  had  his  proof  and  payment  been  made  on  the  15th  of  Au- 
gust, 1891,  the  day  advertised  by  him  for  that  purpose.  I  think  the 
protest  of  Graham  was  properly  disposed  of  by  the  decision  of  your 
office,  and  the  case  is  returned  for  appropriate  action  upon  Cooke's  final 
proo£    The  decision  appealed  from  is  modified  accordingly. 


HOMESTBAD  BNTRT— DEATH  OF  ENTBYMAIT. 

TuNaATE  V.  Roan. 

Where  a  homesteader  dies  during  the  pendency  of  proceedings  on  his  protest  against 
the  final  proof  of  an  adverse  pre-emption  claimant,  his  heirs  may  perfect  title  on 
the  final  disposition  of  the  adverse  claim. 

First  Assistant  Secretary  Sims  to  the  Comrnissioner  of  the  Oeneral  Land 

Office^  October  5, 1893. 

The  land  involved  herein  is  the  SB.  J,  Sec.  22,  T.  32  S.,  R.  33  E.,  M. 
D.  M.,  Independence,  Galifornia,  land  district. 

It  seems  from  the  record  that  Ann  Roan  filed  her  pre-emption  decla- 
tory  statement  for  said  land  July  7, 1887,  alleging  settlement  May  17, 
preceding,  and  gave  notice  of  final  proof  to  be  made  before  the  county 
clerk  of  Kern  Co.,  at  Bakersfield,  June  17, 1889.  On  said  day  John  B. 
Tungate  filed  before  said  clerk  his  protest  against  said  proof,  alleging 
that  he  made  homestead  entry  of  said  land  May  20, 1889;  that  on  May 
11,  preceding  he  established  his  residence  on  the  land  and  has  lived 
there  ever  since  with  his  family;  that  Ann  Boan  did  not  make  settle- 
ment on  said  land  at  any  time;  that  she  has  never  established  actual 
residence  thereon  or  cultivated  it;  that  said  land  was  not  taken  for  her 
own  use  and  benefit  but  for  her  son-in-law. 

The  testimohy  was  taken  before  the  said  clerk  and  upon  examina- 
tion the  local  officers  decided  to  accept  the  final  proof.  Tungate 
appealed  and  your  office,  on  April  16,  1892,  reversed  their  decision, 
whereupon  the  defendant  prosecutes  tliis  appeal,  alleging  that  it  was 
error  to  hold  (1)  that  claimant  had  not  shown  good  faith  in  filing;  (2) 
in  holding  that  the  claimant  did  not  desire  the  land  for  her  own  use  and 
benefit,  and  also  (3) 

erred  in  deciding  in  favor  of  protestant  on  April  16,  1892,  as  the  protestant  at  that 
time  had  been  dead  for  more  than  two  years  l^ist  past,  and  as  the  prior  decision  of 
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the  register  and  receiver  of  the  local  office  at  IndepeudencOi  California,  was  in  favor 
of  claimant,  the  protestant  had  gained  no  rights  under  the  law,  by  virtue  of  his 
protest,  his  protest  therefore  ended  with  his  life. 

It  will  be  observed  that  the  first  two  errors  are  addressed  to  her  good 
faith  in  filing,  and  that  the  land  was  not  songht  by  her  for  her  own  nse 
and  benefit.  It  must,  therefore  be  assumed  that  the  finding  npon  the 
other  points  at  issue  is  not  questioned,  that  is,  that  she  did  not  estab- 
lish or  maintain  a  residence  upon  the  land.  This  being  among  the 
charges  and  having  been  found  to  be  proved  by  the  testimony,  it  would 
seem  as  if  it  were  a  work  of  supererogation  to  discuss  the  two  ques- 
tions presented,  because,  admitting  for  the  sake  of  argument  that  the 
two  specifications  are  well  taken,  yet  the  defendant  must  fail  because 
she  did  not  establish  or  maintain  a  residence  upon  the  land. 

But  aside  from  this,  I  am  satisfied  that  the  evidence  sustains  the 
conclusion  on  the  matters  suggested  by  the  specifications  of  error.  It 
is  shown  that  the  claimant  is  a  woman,  sixty-one  years  of  age,  and  has 
been  living  with  her  daughter,  the  wife  of  McFarlane,  for  several  years ; 
that  he  bought  and  paid  for  the  relinquishment  of  a  prior  entry;  that 
he  contracted  and  paid  for  the  construction  of  the  house  and  the 
fences;  that  he  negotiated  the  lease  of  the  premises  and  figured  con- 
spicuously in  the  trouble  that  seems  to  have  been  had  over  it.  It  was 
at  his  house  that  the  old  lady  always  returned  from  her  visits  to  the 
land  and  elsewhere.  While  it  is  commendable,  perhaps,  in  the  son-in- 
law  to  aid  his  wife's  mother  in  securing  herself  a  home  and  subsistence, 
yet  I  can  not  resist  the  conviction  from  the  testimony  in  this  case  that 
McFarlane  was  the  real  party  in  interest  in  this  entire  transaction,  and 
that  the  land  was  taken  in  his  interest. 

By  affidavits  of  the  attending  physician  and  others,  dated  June  11, 
1892,  it  is  shown  that  the  contestant  Tungate  departed  this  life  March 
7, 1890.  It  does  not  appear  that  his  death  had  been  suggested  at  the 
time  you  decided  the  case.  It  is  now  insisted  by  defendant's  counsel 
that  the  contest  should  be  dismissed  for  the  reason  that  the  contestant's 
preference  right  under  the  act  of  May  14,  1880  (21  Stat.,  140),  and  the 
former  departmental  decisions,  being  a  personal  right  in  the  succe^ssfiil 
contestant,  dies  with  him.  (Morgan  v.  Doyle,  3  L.  D.,  5;  Hurd  v. 
Smith,  7  L.  D  ,  491.) 

But  in  the  cases  of  Johnson  v.  Cleaveland  (8  L.  D.,  405),  and  Poisal 
V,  Fitzgerald  (15  L.  D.,  19)  it  has  been  decided  that  this  rule  does  not 
apply  to  cases  where  the  contestant  has  some  other  claim  or  right 
besides  simply  the  preference  right  conferred  by  statute. 

Now  in  the  case  at  bar,  the  defendant  had  simply  a  preemption  right; 
that  is  the  privilege  of  purchasing  the  land  upon  a  compliance  with  the 
law,  and  her  filing  was  not  a  segregation  of  the  land.  Therefore  Tun- 
gate had  a  legal  right  to  make  a  homestead  of  the  land,  which  he  did. 
He  established  his  residence  thereon  and  was  living  there  at  the  time 
of  the  contest  and  at  the  date  of  his  death.    It  seems  to  me  that  he 
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was  something  more  than  a  mere  protestant,  or  contestant;  that  he 
had  a  right  in  the  land.  And  it  seems  to  me  that  this  is  demonstrated 
to  a  certainty  when  his  position  is  considered  in  all  its  phases.  The 
statute  gives  the  successful  contestant  a  preference  right  for  thirty  days 
after  notice  of  the  judgment  in  which  to  "enter  said  lauds."  Tuugate 
lawfully  entered  said  lands  before  filing  his  protest.  If  he  Lad  lived 
it  can  not  be  maintained  that  any  other  act  of  his  was  necessary  to  the 
initiation  of  his  right  to  the  land.  Hence,  I  think  it  follows,  that  he 
had  such  a  right  in  the  land  subject  to  the  result  of  the  contest,  as  was 
descendible  under  the  law  to  his  heirs. 

Said  judgment  is  therefore  affirmed  and  the  heirs-at-law  of  John  B. 
Tungate  will  be  permitted  to  make  final  proof  on  said  entry  in  accord- 
ance with  law. 


RAILBOAD  LAND&-ACT  OF  JANTTART  18,  1881. 

MOOBB  V.  KELLoaa.* 

The  act  of  July  6^  1886,  forfeiting  the  grant  to  the  Atlantic  and  Pacific  railroad  com- 
pany did  not  give  the  Southern  Pacific  company  any  rights  to  lands  so  forfeited 
and  lying  within  its  indemnity  limits;  bnt  said  lands  reverted  to  the  United 
States,  and  after  the  passage  of  said  act  were  open  to  settlement. 

An  application  to  purchase  under  the  act  of  January  13,  1881,  confers  no  rights 
upon  the  applicant  if  the  land  was  not  in  fact  withdrawn  for  the  benefit  of  the 
railroad  company. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  October  5, 1893. 

The  record  shows  that  Mattie  Moore  made  homestead  entry^  Decem- 
ber 31, 1890,  for  the  B.  i  of  the  ITW.  J  and  lot  1,  (8W.  J  of  the  NW.  J) 
and  lots  2  and  3  of  sec.  29,  T.  4  K,  E.  19  W.,  8.  B.  M.,  Los  Angeles 
land  district,  Galifomia. 

On  December  20, 1890,  l^orman  A.  M.  Kellogg  filed  an  application  to 
purchase  lot  1,  the  E.  i  of  the  NW.  J,  NW.  J  of  tlie  NB.  J  of  sec.  29, 
T.  4  N.,  B.  19  W.,  JS.  B.  M.,  of  the  district  aforesaid. 

The  land  in  controversy  is  within  the  twenty-mile  limits  of  the  grant 
to  the  Atlantic  and  Pacific  Bailroad  company,  and  inclnded  in  the 
indemnity  limits  of  the  Sonthern  Pacific  company. 

Kellogg  made  application  for  a  hearing  before  the  register  and 
receiver  to  determine  the  conflicting  claims  of  himself  and  Moore,  and, 
on  June  9, 1891,  the  local  officers  rendered  their  joint  opinion  holding 
for  cancellation  the  homestead  entry  of  Moore,  and  allowing  Kellogg  to 
pnrchafie,  under  the  act  of  Congress  of  January  13, 1881  (21  Stat.,  315). 

On  July  1,  1891,  Moore  appealed,  and  on  May  16, 1892,  your  office 
decision  was  rendered  affirming  the  finding  below.  July  18,  1892, 
Moore  appealed  to  the  Department. 

♦See  XI  L.  D.,  534. 
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It  is  claimed  that  Kellogg  had  a  right  to  purchase  the  land  in  con- 
troversy under  the  act  of  Congress,  supra.  The  act  referred  to  is  as 
follows : 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States  of  Ameiica 
in  Congress  assemhled,  That  all  personB  who  Bhall  have  settled  and  made  yalnable  and 
permanent  improvements  upon  any  odd  numbered  section  of  land  within  any  rail- 
road withdrawal  in  good  faith  and  with  the  permission  or  license  of  the  railroad 
company  for  whose  benefit  the  same  shall  have  been  made,  and  with  the  expectation 
of  purchasing  of  such  company  the  land  so  settled  upon,  which  land  so  settled  upon 
and  improved,  T^^Jt  ^^"^  ^^7  canse,  be  restored  to  the  public  domain,  and  who,  at  the 
time  of  such  restoration,  may  not  be  entitled  to  enter  and  acquire  title  to  such  land 
under  the  pre-emption,  homestead,  or  timber-culture  acts  of  the  United  States,  shall 
be  permitted,  at  any  time  within  three  months  after  such  restoration,  and  under  such 
rules  and  regulations  as  the  Commissioner  of  the  General  Land  OfSce  may  prescribe, 
to  pnrchnne  not  to  exceed  one  hundred  and  sixty  acres  in  extent  of  the  same  by  legal 
sub-divisions,  at  the  price  of  two  dollars  and  fifty  cents  per  acre,  and  to  receive 
patents  therefor. 

But  this  land  was  within  the  primary  limits  of  the  grant  to  the  Atlan- 
tic and  Pacific  Railroad  company  under  the  act  of  July  27, 1866  (14 
Stat.,  292),  as  shown  by  its  map  of  definite  route,  filed  March  12,  1872, 
and  for  this  reason,  was  not  subject  to  selection  as  indemnity  land  for 
the  Southern  Pacific  EaUroad  company,  under  its  grant  made  by  act 
of  Congress  of  March  3, 1871  (16  Stat.,  579). 

In  the  case  of  the  United  States  v.  Southern  Pacific  Kailroad  Com- 
pany (146  U.  S.,  570),  the  supreme  court,  speaking  through  Justice 
Brewer,  says : 

Our  conclusions^  therefore,  are,  that  a  valid  and  sufScient  map  of  definite  location 
of  its  route  ft*om  the  Colorado  River  to  the  Pacific  Ocean  was  filed  hy  the  Atlantic 
and  Pacific  Company,  and  approved  by  the  Secretary  of  the  Interior;  that  by  such 
act  the  title  to  these  lands  passed,  under  the  grant  of  1866,  to  the  Atlantic  and 
Pacific  Company,  and  remained  held  by  it  subject  to  a  condition  subsequent  nntil 
the  act  of  forfeiture  of  1886;  that  by  that  act  of  forfeiture  the  title  of  the  Atlantic 
and  Pacific  was  retaken  by  the  general  government,  and  retaken  for  its  own  benefit, 
and  not  that  of  the  Southern  Pacific  Company ;  and  that  the  latter  company  has  no 
title  of  any  kind  to  these  lands. 

It  will  thus  be  seen  that  the  act  forfeiting  these  lands  of  the  Atlantic 
and  Pacific  Eailroad  Company  did  not  give  the  Southern  Pacific  Com- 
pany any  rights  to  the  land  within  the  indemnity  limits,  but  the  land 
reverted  to  the  federal  government  and  after  the  said  act  was  passed 
became  open  to  settlement;  and  as  the  record  shows  that  Mattie  Moore 
made  her  application  to  file  upon  said  land  now  in  issue,  together  with 
other  land,  on  August  10,  1888,  at  which  time  the  land  was  opened  to 
settlement,  it  follows  that  she  has  the  prior  right  to  it. 

As  the  Southern  Pacific  Railroad  Company  has  no  legal  rights  in  the 
land,  Kellogg  could  acquire  none  by  reason  of  his  api)lication  to  pur- 
chase from  it. 

The  act  of  January  13, 1881,  applies  only  to  settlers  ui>on  lands  of 
the  railroad  for  whose  benefit  the  land  is  withdrawn.  In  other  words, 
if  the  land  was  not  withdrawn  for  the  Southern  Pacific  Bailroad  Com- 
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pany  it  is  evident  that  tbe  settler  could  aeqnire  no  rights  by  reason  of 
his  application  to  purchase.  Kellogg  settled  upon  this  land  in  August, 
1887,  but  he  acquired  and  could  acquire  no  rights  under  this  settle- 
ment, as  he  had  exhausted  his  homestead,  preemption  and  timber-cul- 
tore rights,  and  as  regards  the  laud  in  question,  he  was  in  the  x>osition 
of  a  mere  squatter  without  legal  rights  or  standing. 

It  thus  follows  that  your  office  decision  was  in  eiTor  and  the  same  is 
hereby  reversed.  The  entry  of  Moore  will  be  allowed  to  remain  intact 
and  the  application  to  purchase  by  Kellogg  will  be  dismissed* 


PBACTICB-NOTICE— APPEARANCE-DEFAULT. 

Hall  v.  Euaa. 

Appearance  at  a  hearing  without  ohjection  to  the  notice  cnres  any  defect  therein. 

A  party  may  not  plead  a  special  appearance  where  the  record  discloses  a  previonfl 
general  appearance  withe  nt  limitation  as  to  the  purpose  thereof. 

Where  the  defendant  does  not  exercise  the  right  of  crosB-ezamination,  but  relies 
npon  an  appeal  from  an  interlocutory  order,  he  will  not  be  heard  to  object  to 
the  ex  parte  character  of  the  testimony  submitted  by  the  con tOd taut. 

It  is  the  duty  of  the  local  office,  on  its  own  motion,  to  dismiss  a  contest  where  the 
contestant  is  in  default  at  the  day  of  hearing;  but  where  such  course  is  not 
taken,  and  the  contest  is  subsequently  dismissed  at  the  request  of  the  defend- 
ant, and  then  reinstated  on  due  showing  and  a  general  appearance  filed  by  the 
defendant,  the  irregularity  is  not  material. 

IHrsi  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office^  October  5,  1893. 

On  February  24, 1888,  Percival  N.  Eugg  made  timber  culture  entry 
No.  11,892  on  the  NE.  i  of  Sec.  5,  T.  7  S.,  E.  67  W.,  of  the  Denver,  Colo- 
rado, land  district. 

On  January  :i4, 1890,  affidavit  of  contest  was  filed  by  Clarence  Hall, 
alleging  want  of  cultivation,  and  that  the  land  covered  by  the  entry 
was  not  '^  prairie  land  or  other  land  devoid  of  timber,"  and  thereupon 
notice  was  issued,  and  the  parties  summoned  to  appear  on  March  3, 
1890.  On  appearance  day  the  contestant  made  default,  and  on  the  7th 
of  March  the  attorney  for  the  claimant,  as  he  alleges  in  an  affidavit  to  be 
found  in  the  record,  appeared  at  the  local  office  for  the  puri)ose  of  mov- 
ing the  dismissal  of  the  contest,  but,  npon  being  informed  by  the  con- 
test clerk  that  it  was  the  practice  of  the  office  to  take  cognizance,  ex 
proprio  motUj  of  all  defaults,  no  formal  motion  was  entered,  and  that 
"then  and  there  a  memorandum  was  made  which  was  attached  to  this 
case,  dismissing  the  same  for  the  reason  that  contestant  had  made 
default.''  Eobert  E.  Eadcliffe,  who  was  at  the  date  in  question  the 
contest  clerk  of  the  office,  makes  affidavit  to  the  same  effect. 

On  the  18th  of  March,  1890,  the  contestant  Hied  an  aflidavit,  which 
may  be  fiurly  construed  as  a  motion  to  reinstate  the  case,  and  thereafter, 
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on  April  10,  1890,  after  some  irregular  proceedings  in  the  local  office, 
the  case  was  re-fixed  for  hearing  on  May  28, 1890,  and  the  parties  noti- 
fied. On  that  day,  after  hearing,  the  register  and  receiver  rendered 
their  decision  recommending  the  cancellation  of  the  entry,  and  your 
office  judgment  affirming  this  decision  is  now  before  me  for  review. 

I  have  been  impelled  to  a  somewhat  lengthy  recital  of  the  history  of 
the  case,  because  of  the  strenuous  contention  of  counsel  for  the  claimant 
that,  by  virtue  of  the  default  of  the  contestant  on  March  3, 1890,  the 
local  office  lost  jurisdiction  of  the  case.  The  appeal  is  pressed  with 
ability  and  vigor,  and  the  manifest  sincerity  of  counsel  in  maintaining 
his  assignments  of  error  alone  warrants  me  in  giving  ample  considera- 
tion to  them  here. 

The  first  assignment  being  reserved  for  later  consideration,  and 
admitting  the  irregularities  alleged  in  the  second  and  third,  as  imma- 
terial, and  coming  to  the  fourth  wherein  the  local  office  is  charged  with 
error  in  ordering  a  new  hearing,  there  being  no  application  for  a  new 
hearing  on  file,  1  think  it  sufficient  answer  to  state  that  trial  courts, 
everywhere,  are  conceded  to  have  the  power  to  order  hearings  upon 
their  own  motion  when  the  despatch  of  business,  and  the  orderly  pro- 
ceedings in  their  courts  seem  to  require  it.  It  is  true  that  the  district 
land  offices  are  not  organized  as  courts  in  a  strictly  technical  sense,  but 
they  are  invested  with  a  limited  jurisdiction  for  the  adjudication  of 
certain  specified  property  rights,  and  in  the  absence  of  rules  specially 
prescribed  for  their  guidance,  I  know  of  no  better  source  to  which  we 
may  appeal  for  further  instructions  than  the  rules  of  procedure  of  the 
duly  organized  courts  of  the  country. 

The  fifth  assignment  of  error  complains  that  there  is  no  proof  that 
either  claimant  or  his  attorney  was  notified  thirty  days  prior  to  May 
28, 1890,  that  a  new  hearing  was  to  be  had  on  that  day.  The  decision 
of  the  register  and  receiver  recites  that  both  parties  were  notified  of 
the  hearing,  through  their  attorneys,  on  the  same  day,  and  since  the 
record  shows  that  the  claimant's  attorney  appeared  at  the  hearing, 
and  while  filing  other  pleadings,  did  not  present  any  exception  to  the 
hearing  for  want  of  notice,  it  is  fair  to  conclude  that  notice  was  served, 
and  if  not  so,  then  the  defect  was  unquestionably  cured. 

The  sixth  assignment  excepts  to  your  conclusion  that  counters 
appearance  of  May  28,  was  a  general  appearance,  and  this  contention 
is  undoubtedly  well  founded.  Every  motion,  affidavit,  or  other  plead- 
ing, filed  by  the  claimant  shows  that  he  intended  only  to  appear  for 
the  purpose  of  attacking  the  jurisdiction  of  the  local  office,  but  it 
apx>ears  to  have  been  overlooked  that  on  March  26,  more  than  a  month 
before  the  date  of  the  hearing  on  May  28,  F.  J.  Mott,  the  counsel  of 
record  for  the  claimant,  filed  a  formal  appearance,  without  any  reser- 
vation or  qualification  as  to  the  character  or  purpose  of  that  appear- 
ance, and  I  quote  it  here  in  full : 
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appbakancb. 

March  26, 1890. 
To  the  Hon.  Register  &  Receiver^ 

Denver,  Colo, 

Gkntlemrx:  I  hereby  enter  appearance  for  Peroiral  N.  Rngg  in  case  of  contest 

involving  T.  C.  11,892,  for  NE.  i  Sec.  5,  Tp.  7  S.,  R.  67. 

Please  notify  m<^  of  all  action  taken. 

Very  respectfully^ 

F.  J.  MOTT, 

Attorney  for  claimant. 

In  80  for  as  this  assigDed  error  may  affect  the  merits  of  the  contro- 
versy, I  think  it  is  fully  and  completely  disposed  of. 

It  is  alleged,  seventh,  that  the  local  ofiftce  erred  in  holding  the  entry 
for  cancellation  on  ex  parte  testimony.  It  is  true  that  the  testimony 
was  taken  ex  parte,  but  ouly  through  the  wilful  laches  of  clairoant's 
attorney.  The  record  shows  that  he  was  present  at  the  heaving,  and 
his  failure  to  exercise  his  legal  right  of  cross-examination  can  not  be 
imputed  to  the  contestant.  He  elected  to  stand  upon  his  appeal  from 
an  interlocutory  judgment,  and  he  must  abide  the  issue. 

Recurring  now  to  the  first  assignment,  error  is  charged  ^*in  holding 
that  after  a  default  has  been  made,  and  upon  application  of  opposing 
counsel  the  case  has  been  dismissed,  the  office  has  not  lost  jurisdiction 
over  the  party  at  whose  instance  the  dismissal  was  made." 

If  the  facts  stated  in  this  assignment  were  true,  the  conclusion  of 
counsel  would  be  irresistible.  Unquestionably,  one  of  the  well  settled 
methods  of  divesting  a  court  of  jurisdiction  once  obtained  is  to  procure 
the  dismissal  of  the  case,  but  there  is  nothing  in  this  record  to  show 
the  dismissal  of  this  case,  except  the  ex  parte  affidavits  of  the  attorney 
for  the  claimant  and  of  a  former  employ^  of  the  office.  It  does  not 
even  appear  that  there  was  a  seasonable  application  to  the  register  and 
receiver'for  its  dismissal,  and  while  it  does  not  escape  my  attention  that 
the  proceedings  had  before  the  local  officers  were  reprehensibly  irregu- 
lar, the  affidavit  and  motion  of  the  contestant,  filed  March  11,  asking, 
practically,  for  a  reinstatement  of  the  case,  taken  in  connection  with 
the  general  appearance  of  claimant's  attorney  on  March  26, 1890,  are 
sufficient  to  cure  the  defects.  This  office  has  never  held  that  a  contest 
is  ipso  facto  dismissed  by  default  in  the  local  office,  though  it  appears 
to  be  the  clear  duty  of  the  register  and  receiver  upon  their  own  motion 
to  order  dismissal  for  that  cause. 

But  since  that  course  was  not  adopted  in  the  case  now  before  me,  and 
since  no  settled  rule  has  been  heretofore  established  for  the  direction  of 
the  local  officers  in  such  cases,  I  am  not  disposed  to  disturb  your  office 
finding  on  that  account. 

Your  office  decision  is  fully  justified,  also,  by  the  facts  in  the  case. 
It  is  shown  by  several  witnesses  that  the  section  which  embraces  the 
entry  in  dispute  has  upon  it  a  natural  growth  of  from  thirty-five  to 
fitty  acres  of  substantial  timber,  measuring  in  diameter  from  one  foot 
to  two  and  a  half  feet. 

The  judgment  of  your  office  is  affirmed. 
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BBLINQUIdHMENT— DKSERT   LAND   FrLINOk 

Johnson  v,  Montgomery. 

Irregalarities  attending  the  execution  of  a  reliuqnishment  will  not  affect  its  valid- 
ity if  it  expresses  the  will  and  purpose  of  the  party  making  the  same  at  the 
time  when  it  is  executed  and  filed. 

It  is  not  requisite  to  the  validity  of  a  relinqninhmeut  under  the  act  of  May  14,  1880, 
that  the  signature  of  the  entryman  should  be  acknowledged  before  an  officer. 

The  relinquishment  of  an  eutry  is  for  the  benefit  of  the  United  States  only,  and  the 
issue  in  such  case  is  between  the  goverument  and  the  entryman.  No  third  party 
can  acquire  any  standing  as  a  contestant,  intervenor,  or  otherwise  in  a  contro- 
versy about  the  validity  of  a  relinquishment. 

The  inadvertent  omission  of  the  applicant's  signature  from  a  desert  land  declaratory 
statement  may  be  supplied  by  allowing  him  to  sign  the  same  nunc  pro  tunc. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  October  5,  1893. 

I  have  considered  the  case  of  W.  0.  Johnson  v.  John  Montgomery, 
Jr.,  involving  desert  land  entry  made  by  the  latter  on  the  S.  J  of  the 
NW.  J,  Sec.  4,  and  lot  1,  Sec.  5,  T.  3  S.  R.  35  B.,  situated  in  the  land 
district  of  Blackfoot,  Idaho,  Boise  Meridian. 

The  record  and  the  testimony  show  that  this  entry  was  made  on 
August  4, 1888,  and  thereafter,  on  August  4,  1891,  there  was  filed  by 
John  Montgomery,  Sr.,  what  purported  to  be  a  relinquishment  of  the 
entry,  and  at  the  same  time  his  own  application  papers  were  filed  for 
the  entry  of  the  same  tract. 

On  the  6th  of-August,  1891,  and  August  28, 1891,  Frank  W.  Bean  and 
William  0.  Johnson,  respectively,  filed  contests,  but  the  view  of  the 
case  taken  by  me  renders  it  unnecessary  to  state  the  grounds  of  these 
contests,  or  to  discuss  their  merits. 

The  validity  of  the  relinquishment  by  John  Montgomery,  jr.,  and  Oi 
the  application  of  John  Montgomery,  sr.,  are  the  questions  to  be  deter- 
mined here.  The  contestant,  Johnson,  appeals  from  your  office  decision 
holding  them  valid. 

The  facts  about  these  two  acts  are  well  established  and  may  be  simi)ly 
stated.  The  two  Montgomerys,  it  may  be  said  in  Hmins,  are  father 
and  son.  The  entryman  had  expended  on  the  claim  some  $600  or  $80D, 
but  being  fearful  that  he  would  not  be  able  to  comply  with  the  law  in 
making  his  proof,  and,  as  the  date  for  making  the  proof  was  ax)proach- 
ing,  he  wrote  a  relinquishment  on  the  back  of  his  duplicate  certificate 
and  placed  it  in  the  hands  of  his  father,  with  authority  to  change  the 
date  and  file  at  the  expiration  of  the  three  years  within  which  he  might 
make  proof.  The  terms  of  this  act  are  plain  and  unequivocal ;  the  testi- 
mony shows,  without  contradiction,  that  the  instrument  contained  the 
will  of  the  entryman  at  the  date  of  its  filing,  as  well  as  at  the  date  of 
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its  execution,  and  wliile  there  were  irregularities  attending  the  execu- 
tion, I  am  not  prepared  on  account  of  these  to  declare  invalid  and  of  no 
efiect  an  instrument  that  is  clearly  shown  to  express  the  will  and  pur- 
pose of  its  executor  at  the  time  at  which  it  is  sought  to  be  given  effect. 

The  relinquishment  was  strictly  correct  in  form,  was  signed  by  the 
entryman,  and  duly  witnessed,  and  the  signatures  of  both  entryman 
and  witness  were  proved  at  the  hearing.  It  is  objected,  however,  that 
the  relinquishment  was  not  executed  in  compliance  with  the  require- 
ments of  the  circular  of  the  General  Land  Office  of  May  25, 1880,  in  that 
the  signature  of  the  claimant  was  not  acknowledged  before  a  competent 
officer. 

Attention  is  invited  to  the  fact  that  the  act  of  May  14, 1880,  author- 
izing relinquishments,  requires  only  that  they  shall  be  in  writing,  and 
the  significant  omission  from  general  circular  issued  February  6, 1892, 
of  any  exactions  beyond  those  prescribed  in  the  act,  indicates  a  clear 
purpose  to  abandon  the  rule  laid  down  in  the  circular  of  May  26, 1880, 
The  latest  general  circular  simply  follows  the  terms  of  the  law,  without 
enlargement,  and  your  office  is  instructed  to  conform  the  practice  to 
that  view. 

It  is  to  be  observed,  furthermore,  that "  relinquishments  run  to  the 
United  States  alone,"  that  the  issue  in  such  cases  is  between  the  gov- 
ernment and  the  entryman,  and  therefore  no  third  person  can  acquire 
any  standing,  as  contestant,  intervener,  or  otherwise,  in  a  controversy 
about  the  validity  of  a  relinquishment.  Johnson,  in  the  present  case, 
could  have  acquired  standing  only  to  contest  the  entry;  he  can  not  be 
heard  to  question  the  validity  of  Montgomery's  relinquishment,  which 
is  a  matter  left  to  the  sound  discretion  of  the  duly  authorized  officers 
of  the  government. 

From  the  declaration  of  John  Montgomery,  Sr.,  his  signature  was 
omitted  when  filed  on  August  4, 1891,  but  it  appears  from  the  jurat  of 
the  clerk  of  the  district  court,  before  whom  the  affidavit  was  made,  as 
also  from  his  testimony,  that  the  omission  was  at  most  a  mere  inadver- 
tence. The  clerk  and  the  affiant  both  swear  th9;t  they  thought  the  sig- 
nature was  attached  in  due  form,  and  your  office  instructions  to  the 
register  and  receiver  to  permit  the  applicant  to  sign  his  name  nunc  pro 
Uina  seem  to  have  been  an  equitable  disposition  of  the  matter. 

The  judgment  of  your  office  is  affirmed. 
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dessbt  land  sntbt-sbctiok  6,  act  ot  mabch  8,  1881. 

John  W.  Hebbebt. 

An  entryman  under  tlie  desert  land  act  of  1877,  who  deeires  an  eztenelon  of  time 
nnder  section  6,  of  the  amendatory  act  of  March  3,  1891,  shonld  file  in  the  local 
office  a  sworn  statement  of  his  intention  to  proceed  nnder  said  act,  showing 
what  has  been  done  by  him  in  regard  to  the  land,  and  that  since  he  determined 
to  take  advantage  of  the  act  in  question  he  hae  oomplied  with  the  proYlaioBB 
thereof. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  October  7,  1893. 

I  have  considered  the  ease  of  John  W.  Herbert,  on  appeal  from  the 
action  requiring  farther  showing  to  be  made  in  the  matter  of  his  appli- 
cation for  time  within  which  to  make  final  proof  on  his  desert  hiud 
entry  for  the  W.  i  of  the  NW.  J  and  the  NW.  J  of  the  SW.  J  of  Sec.  13, 
and  the  SB.  J  of  the  NIB.  J  and  the  NB.  i  of  the  SB.  J  of  Sec.  14,  T. 
1  K,  R.  37  B.,  Blackfoot  land  district,  Idaho. 

Herbert  mude  entry  for  this  land  August  19, 1889,  under  the  act  of 
March  3, 1877.  His  time  to  make  final  proof  would  therefore  expire 
August  19, 1892.  On  July  6, 1892,  he  filed  in  the  local  office  an  appli- 
cation as  follows : 

July  6,  1892. 
Hon.  RsGiSTER  ANi>  Rbcbiveb, 

Blackfoot,  IdahOf 

I  hereby  apply  for  the  provisions  of  section  6,  act  of  March  3, 1891,  on  my  D.  L.  E. 

No.  1007,  dated  August  19,  1889,  for  the  W.  i,  N W.  i,  &o. 

John  W,  Herbert. 

On  September  30, 1892,  your  office  addressed  a  letter  to  the  local 
officers  at  Blackfoot,  saying: 

Tou  will  iuforra  the  entryman  that  in  order  to  avail  himself  of  the  proviaions  of 
the  act  ot  March  3,  1891,  he  will  be  required  to  file  in  your  office  a  sworn  statement 
of  his  intention  to  proceed  under  said  act,  showing  what  has  been  done  by  him  in 
regard  to  the  land,  and  that  siuce  he  determined  to  take  advantnp^e  of  the  act  in 
question,  he  has  complied  with  the  provisions  thereof  as  far  as  possible. 

It  was  also  directed  that  a  map  be  furnished,  showing  the  contemplated 
plan  of  irrigation,  &;c.  On  October  6,  following  the  entryman,  by  his 
«ittorney,  appealed  from  said  ruling,  alleging  as  error  the  following: 

Ist.  The  requirement  is  unjust,  unreasonable  and  contrary  to  the  spirit  and  intent 
of  the  law. 

2nd.  A])po11aut  has  already  complied  with  the  directions  of  the  Hon.  Commis- 
sioner, in  the  matter,  a«  iustauced  by  his  letter  ^'G^',  of  March  21,  1>91,  the  under- 
signed having  been  furnished  a  copy  by  the  same  of  the  register,  as  attorney  for 
Clias.  II.  HickvS,  the  party  mentioned  therein. 

In  said  letter  "  G  ",  of  March  21,  1892,  addressed  to  the  Hon.  R.  &  R.,  Blackfoot, 
Idaho,  the  Hon.  Commissioner  says:  *'TIie  entryman  has  a  right  to  take  advantage 
of  the  law  referred  to,  and  all  that  is  necessary  to  be  done,  when  an  application  is 
filed,  or  an  affidavit  is  made  which  indicates  an  intention  to  submit  proof  under  said 
act,  etc.,  etc." 
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Again  by  letter  ''G'',  of  April  20,  the  Hon.  CommisBioDer  says:  "  Yon  are  advised 
that  DO  action  on  the  part  of  this  office  is  necessary ;  the  privilege  is  granted  the 
entryman  by  the  act  itself,  and  npon  his  filing  a  atatement  of  his  intention  to  take 
advantage  thereof,  etc.,  etc/' 

But  after  this  appeal  had  been  filed,  to  wit,  the  7th  of  April,  1893, 
the  entryman  filed  an  affidavit,  in  which  he  shows  that  he  has  pur- 
chased a  water  right  of  the  " Butte"  Canal  Company,  for  80  inches  of 
water,  paying  $400  therefor;  that  he  has  cut  a  ditch  from  the  Butte 
canal  to  his  land,  and  he  furnishes  a  kind  of  free-hand  sketch,  show- 
ing that  his  ditch  runs  diagonally  across  the  land  in  question,  with  four 
lateral  ditches  tor  distribution;  but  he  says  the  Butte  Company  could 
not  get  water  to  him  in  time  to  make  proof  within  three  years;  he  says 
he  has  had  thirty  acres  of  the  land  broken  at  a  cost  of  $4.00  per  acre. 
He  asks  to  be  allowed,  under  section  6,  of  the  act  of  March  3, 1891^ 
until  August  19,  1893,  in  which  to  make  proof. 

The  4th  section  of  said  act  of  March  3, 1891,  requires  the  entryman 
at  the  date  of  application  to  also  file  ^^  a  map  of  the  land,  which  hhall 
exhibit  a  plan  showing  the  mode  of  contemplated  irrigation."  It  must 
also  show  the  source  of  water  to  be  used.  Several  persons  owning 
separate  tracts  may  join  in  constructing  canals  and  ditches,  and  file  a 
joint  map. 

The  5th  section  provides  for  the  expenditure  of  not  less  than  $1.00 
per  acre  each  year,  on  the  land,  until  he  shall  have  expended  $3.00  per 
acre  in  water  rights,  improvements,  ditches,  etc.,  and  it  requires  that 
each  year  the  party  file  with  the  register,  proof  by  the  affidavits  of  two 
or  more  credible  witnesses,  that  he  has  expended  $1.00  per  acre,  and 
the  manner  in  which  it  was  expended,  and  a  failure  to  file  such  testi- 
mony works  a  forfeiture  of  the  entry  and  the  twenty-five  cents  per  acre 
paid  to  the  government.  At  the  end  of  the  third  year,  he  shall  file  a 
map  or  plan  showing  the  character  and  extent  of  his  improvements, 
ditches,  etc. 

The  6th  section  of  the  act  reserves  any  valid  right  that  had  thereto- 
fore accrued  under  the  former  statute,  and  allows  parties  to  continue 
under  the  old  law,  making  proof  within  three  years,  or  where  a  claim 
had  been  initiated  under  the  old  law,  the  claimant  could,  by  complying 
as  far  ad  possible  with  this  later  act,  have  the  benefit  of  four  years. 
If,  for  example,  the  entry  had  been  made  without  furnishing  any  plan 
of  irrigation,  or  no  evidence  had  been  filed  showing  the  expenditure  of 
any  money  during  the  first  or  second  or  third  years,  a  reasonable  time 
would  be  allowed  to  prepare  and  file  a  map  and  the  required  proof,  as 
under  the  latter  act. 

The  affidavit  of  Herbert  is  corroborated  by  only  one  witness,  and  the 
map  filed  is  very  incomplete;  it  shows  Snake  river,  and  a  line  or  mark 
for  "Butte"  canal,  and  a  line  or  mark  for  the  branch  ditch  leading  to 
the  land  in  question,  but  the  map  is  not  drawn  to  any.  scale,  and  no  dis- 
tances are  given,  or  section  lines,  nor  is  the  width  of  "Butte"  canal 
given,  or  that  of  the  lateral  leading  to  the  land. 
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The  spirit  and  intent  of  the  law  was  to  allow  persons  to  go  upon  arid 
land  and  irrigate  it  by  artificial  means,  and  the  provisions  and  require- 
ments of  the  law  are  mandatory  as  to  filing  plan  of  irrigation,  aod 
proof  of  expenditure  of  money,  in  improvements,  water  rights,  etc.,  and 
a  map  at  the  end  of  the  third  year,  showing  the  character  and  exleut 
of  improvements. 

In  the  case  at  bar,  the  entryman  shows  $600  expended  on  two  hun- 
dred acres  of  land,  and  he  testifies  to  his  ditches  and  laterals;  the  map 
is  very  incomplete,  giving  little  or  no  information,  but  the  entryman 
has  evidently  acted  in  good  faith,  and  if  he  complies  with  the  law  and 
files  with  his  final  proof,  satisfactory  evidence  of  having  complied  with 
the  law,  with  a  map  showing  the  character  and  extent  of  his  improve- 
ments, there  being  no  protest  or  adverse  claim,  his  proof  will  be  con- 
sidered, as  under  the  act  of  March  3, 1891.  The  ruling  laid  down  in 
said  letter  of  September  30, 1892,  is  approved. 


TIMBBR  CXrLXITBB  ENTRT— PUBLICATION  OF  KOTICB. 

Bbox  V.  Tobias. 

A  timber  enltnre  entry  allowed  on  a  preliminary  affidayit  executed  ontalde  of  the 
dietriot  and  State  in  which  the  land  is  sitnated,  ia  not  void,  bnt  voidable,  and 
may  be  amended  in  the  absence  of  an  adyeise  claim. 

Jurisdiction  is  not  acquired  by  the  local  office  through  publication  of  notice  until 
the  end  of  the  period  of  publication,  and  an  order  of  the  General  Land  Office, 
made  before  the  expiration  of  said  period,  allowing  nn  amendment  of  the  entry 
iuYolyed,  prevents  the  acquisition  of  jurisdiction  by  the  local  office. 

Fir9t  Assistant  Secretary  Sims  to  the  Oommissumer  of  the  General  Lcmd 

Offioej  October  5, 1693. 

I  have  considered  the  case  of  Solomon  Brox  t?.  George  W.  Tobias, 
involving  the  hitter's  timber-culture  entry,  made  December  12, 1889, 
for  the  SE.  i  of  Sec.  1,  T.  30  K,  B.  14  W.,  O'l^eill,  Nebraska,  on  appeal 
by  Tobias  from  your  oflSce  decision  of  May  23, 1892,  holding  said  entry 
for  cancellation. 

It  appears  that  this  land  was  formerly  embraced  in  timber-culture 
entry  No.  1934,  by  Arthur  E.  Pickle,  made  June  14,  1880,  against  which 
Fred  T.  Coukling  filed  a  contest,  which  was  decided  against  the  con- 
testant by  this  Department  February  11, 1889. 

In  1886  Tobias  filed  a  contest  against  said  entry  by  Pickle,  which 
was  held  to  await  the  result  of  Gonkling's  contest,  and  with  said  con- 
test he  filed  an  application  and  affidavit  to  make  entry  of  the  land. 
Upon  the  determination  of  Gonkling's  contest,  Tobias  was  regularly 
advised,  and  hearing  was  set  upon  his  contest. 

Before  the  hearing  his  father,  who  was  acting  for  him,  secured  Pickle's 
relinquishment,  and  it  appears  he  was  advised,  by  the  then  receiver, 
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that  bis  son  had  better  make  a  new  applic^ation  to  enter,  such  a  long 
time  having  elapsed  since  the  making  of  the  first. 

At  this  time  the  present  claimant  was  residing  in  Illinois,  and  his 
f.itlier  swears  that  he  was  advised  by  the  receiver  that  his  son  might 
make  the  affidavit  in  the  State  of  Illinois  before  any  clerk  of  the  court. 
.Voting  ui)OU  this  advice,  he  forwarded  the  application  and  affidavit  to 
to  his  son,  who  executed  the  same  before  a  clerk  of  the  court  and 
returned  them  to  him.  He,  the  father,  then  entered  a  dismissal  of  the 
contest,  and  tiled  Pickle's  relin(|uishmeut,  accompanied  by  his  sou's 
application,  which  was  acijcpted  and  went  of  record  on  December  12, 
1889,  as  before  stated,  since  wliich  time,  so  far  as  shown,  he  has  com- 
plied with  the  law,  expending  several  hundred  dollars  on  the  land. 

On  November  20,  1890,  the  contestant  filed  his  contest  against  said 
entry,  alleging  among  otlier  things,  that 

said  entry  in  iUegal  and  wtvs  in(;<^al  at  itsiuroption  and  date  thereof,  and  was  errone- 
ously aHowed  in  that  the  aftidavit  required  by  section  2,  act  of  Juno  11,  1878,  was 
subscribed  and  sworn  to  outside  of  tlie  O'Neill  land  district,  the  district  within  which 
the  land  is  situated,  the  same  bc»ing  executed  before  Francis  G.  Miner,  clerk  of  the 
circuit  court  iu  and  for  the  county  of  Peoria,  State  of  Illinois,  on  the  19th  day  of  Sep- 
tember, 1889. 

Notice  of  said  contest  was  given  publication,  the  published  notice  run 
iiing  from  November  20, 1890,  to  December  25, 1890,  the  hearing  being 
Bet  for  December  30,  1800. 

Attention  having  been  called  to  the  fact  that  the  aftidavit  was  exe- 
cuted outside  of  the  laud  district  in  which  the  land  lies,  by  letter  of 
December  20,  1890,  addressed  to  the  h>cal  ollicers,  they  were  directed 
to  call  upou  Tobias  to  file  a  supplemental  affidavit,  properly  executed, 
which  was  accordingly  done,  so  it  is  claimed,  although  the  same  is  not 
among  the  papers  forwarded  on  appeal. 

It  is  clearly  shown  that  Tobias  has,  in  the  matter  of  the  entry  of  this 
land,  acted  in  entire  good  faith,  and  that  the  defect  in  his  entry  was 
the  result  of  bad  advice.  It  has  been  repeatedly  held  that  such  an 
entry  is  not  void,  but  voidable,  and  may  be  amended,  except  in  the 
presence  of  an  adverse  claim. 

By  letter  of  December  20,  1890,  your  office  directed  that  the  amend- 
ment be  allowed,  and  the  sole  question  for  consideration  is,  hiul  Brox 
at  that  time  such  an  adverse  claim  as  would  defeat  the  amendment! 

It  has  been  repeatedly  held  that  the  entryman's  good  faith  may  be 
properly  considered  in  a  contest,  and  that  the  contest  must  fail,  if  the 
default  charged  is  cured  before  service  of  the  notice. 

In  this  case,  the  notice  having  been  given  by  publication  can  not  be 
considered  as  conferring  jurisdiction  upou  the  local  officers,  for  it  is  by 
the  notice  that  jurisdiction  is  acquired,  until  the  end  of  the  period  of 
publication^  and,  as  at  least  thirty  days  notice  must  be  given,  I  must 
hold,  in  view  of  all  the  circumstances  surrounding  this  case,  that  the 
action  of  your  olhce  on  December  20,  1S90,  in  dircMttiug  that  Tobias  be 
allowed  to  file  a  new  affidavit,  prevented  the  local  officers  fiom  acquiring 
1600-^VOL  17 26 
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jurisdiction  under  said  contest,  and  that  the  subsequent  proceeding's 
Lad  thereunder  must  be  dismissed,  as  the  entryman,  acting  under 
your  office  directions,  made  proper  affidavit,  in  due  time  completing 
his  entry. 

Other  charges  were  made  in  the  affidavit  of  contest,  but  were  not  relied 
on,  nor  attempted  to  be  sustained  at  the  hearing.  The  charge  relied 
upon  merely  asserted  what  the  records  showed,  and,  as  no  rights  liad 
been  acquired  under  said  contest  prior  to  December  30, 1890,  your  office 
action  under  that  date,  allowing  the  claimant  to  file  a  supplemental  affi- 
davit, was  an  assertion  of  jurisdiction  in  the  premises  that  prevented 
the  acquirement  of  any  rights  under  said  contest. 

I  must  therefore  reverse  your  office  decision,  and  direct  that  contest 
be  dismissed  and  claimant's  entry  permitted  to  stand,  subject  to  com- 
pliance with  law. 


OKLAHOMA  LANDS-SBTTLEMENT-DEATH  OT  CONTESTANT. 

Sullivan  v.  McPbek. 

One  who  is  within  the  territory  of  Oklahoma  after  the  passage  of  the  act  of  March  2, 
1889,  opening  the  same  to  settlement,  and  sabseqaently  goes  ontsideof  the  bound- 
aries thereof,  and  there  remains  nntil  the  time  fixed  by  the  President's  proclama- 
tion for  entering  the  same,  but  takes  advaiitage  of  his  former  presence  therein, 
either  through  his  own  knowledge  of  the  lands  subject  to  settlement,  or  by  col- 
lusion with  another,  to  secure  a  tract  in  advance  of  others  is  thereby  disqualified 
as  a  settler  under  said  act. 

Under  section  2,  act  of  July  26, 1892,  the  heirs  of  a  contestant,  if  citizens  of  the 
United  States,  are  entitled  to  continue  the  prosecution  of  a  contest,  in  the  event 
of  the  contestant's  death  before  the  final  termination  of  the  suit.  * 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office^  October  14y  1893. 

I  have  considered  the  appeal  in  this  case,  involving  lots  1  and  2,  and 
the  S.  i  of  theNE.  4,  Sec.  6,  T.  18  N.,  R.  3  W.,  Guthrie,  Oklahoma  Ter- 
ritory. 

The  record  shows  that  on  April  23,  1880,  George  S.  McPeek  made  a 
homestead  entry  of  said  land,  and  on  May  28,  following,  Timothy  13. 
Sullivan  instituted  contest  proceedings  against  said  entry,  alleging  prior 
settlement  and  improvement  of  the  laud,  and  that  McPeek  did  not  make 
his  entry  until  after  he  (Sullivan)  had  settled  upon  the-claim.  Subse- 
quently, Sullivan  filed  supplemental  affidavits  of  contest,  alleging  that 
McPeek  did  not  make  his  entry  in  his  proper  name;  that  said  name  is 
an  alias  and  used  by  him  for  purposes  of  fraud  and  deception,  and  that 
McPeek  was  not  a  qualified  entryman  by  reason  of  having  violated  the 
actof  Congress  and  the  President's  proclamation  by  entering  upon  Okla- 
homa lands  prior  to  the  time  prescribed. 

A  hearing  was  held,  both  parties  being  present  with  their  witnesses, 
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and  on  October  31, 1890,  after  devoting  some  twenty  days  or  more  to 
the  taking  of  testimony,  the  case  was  finally  submitted. 

Under  date  of  Marcli  12, 1891,  the  local  officers  decided  in  favor  of 
the  plaintiff',  recommending  the  cancellation  of  the  entry  in  question, 
and  that  the  plaintiff  be  awarded  a  preference  right  of  entry,  where- 
upon the  defendant  appealed  and,  under  date  of  March  31, 1892,  your 
office  affirmed  the  decision  below,  when  the  defendant  filed  a  motion  for 
review  of  your  office  decision. 

On  June  11, 1892,  said  motion  was  denied  by  your  office,  whereupon 
the  defendant  api)ealed  from  said  decision  of  March  31, 1892,  alleging 
substantially  as  error  that  the  decision  is  contrary  to  law  and  the  evi- 
dence adduced  in  the  case. 

Three  questions  appear  in  this  case: 

1st.  That  of  priority  of  settlement; 

2d.  That  the  entry  was  made  under  a  fictitious  name,  and 

3d.  That  the  defendant  had  violated  the  law  and  the  President's 
proclamation  opening  the  Oklahoma  Territory  to  settlement. 

The  testimony  submitted  herein  is  very  voluminous  and  in  many 
respects  conflicting  and  uncertain. 

As  regards  priority  of  settlement  the  testimony  is  not  clear,  and  in 
view  of  the  fact  that  the  burden  of  i)roof  rests  upon  the  plaintiff  to 
prove  his  claim  of  priority,  I  do  not  think  this  has  been  done. 

The  claim  that  the  entry  was  made  under  a  fictitious  name,  appears 
to  have  been  almost  lost  sight  of  in  this  contest  and  is  not  sustained 
by  the  evidence. 

The  question  of  the  violation  of  the  statute  and  the  President's  proc- 
lamation, however,  is  a  much  more  serious  one. 

It  is  well  understood  that  the  act  of  March  2, 1889  (25  Stats.,  989), 
prohibited  persons  from  entering  upon  and  occupying  lands  in  Okla- 
homa until  opened  for  settlement  by  proclamation  of  the  President. 

In  accordance  with  said  act  the  President  issued  his  proclamation 
apx>pinting  12  o'clock  m.,  on  April  22, 1889,  as  the  time  when  said  lands 
were  to  be  opened  for  entry. 

The  evidence  shows  that  defendant  from  March  1,  to  15, 1889,  was  in 
the  employ  of  a  cattle  company  guarding  cattle  in  Oklahoma  Territory, 
not  far  from  tbeland  in  question;  that  on  March  15, 1889,  he  left  Okla- 
homa and  traveled  eastward,  about  one  hundred  and  thirty  miles  or 
more,  to  a  place  in  the  ('herokee  country,  where  he  remained  until 
April  15,  following,  when  he  started  with  other  persons  for  Oklahoma, 
arriving  there  on  the  line  of  said  Territory  nearest  the  land  in  question 
on  the  19th  of  April,  and  went  into  camp.  On  the  evening  of  the  same 
day  a  brother  of  the  defendant,  Thos.  J.  McPeek,  who  had  also  been 
guarding  cattle  in  the  Territory  for  the  same  cattle  company,  joined 
the  defendant  Jit  the  camp,  where  they  claim  they  both  renmined  until 
12  o'clock  m.,  on  A])ril  22,  and  then  on  horseback  made  the  run  directly 
to  the  laud  in  question* 
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Altliough  there  is  a  conflict  in  the  evidence  as  to  whether  the  defend 

ant  was  in  Oklalioma  on  the  19th,  20th  or  21st  of  April.  1889,  as  testi- 

Hcd  to  by  witnesses  for  the  [)laintiff',  yet,  there  is  no  contradiction  of  the 

fact  that  tlio  defendant  was  emph)yed  in  the  Territory  from  March  1, 

to  15,  and  therefore  was  fourteen  days  within  said  Territory  after  the 

pnssat'e  of  the  act  of  ^larch  2,  1880  (mqyra).    Again,  from  the  fact. that 

th(»  brother  of  the  defendant  renuiined  encamped  in  Oklahoma  until 

April  19,  an<l  tlien  meeting  the  defendant  and  his  comrades  north  of 

the  Territory  on  the  exact  day  of  liis  arrival  from  the  east,  and  that 

they  both,  together,  nmde  tlie  ride  direct  to  the  land  in  question,  all 

lead  to  the  conclusion  that  the  meeting  was  pre-arranged  and  that  if 

the  land  in  question  had  not  been  selected  by  the  defendant  previous 

to  the  opening  of  the  Territory,  it  was  selected  for  him  by  his  brother 

and  the  nearest  route  to  it  adopted.    In  either  case,  the  disqualification 

is  the  same.    Blanchard  v.  White  et  al.  (13  L.  D.,  GG). 

After  a  careful  consideration  of  the  record  in  this  case,  I  am  of  the 

opinion  that  the  defendant  was  not  qualified  to  enter  any  portion  of 

the  public  land  in  Oklahoma  Territory  under  the  homestead  law,  and 

therefore  your  decision  is  affirmed. 

Eecently,  counsel  for  plaintiff  filed  in  this  Department  a  motion 
suggesting  the  death  of  the  plaintitt*,  and  moved  that  the  heirs  of  said 
plaintiff"  be  substituted  instead  of  the  i)laintifi'in  this  case. 

The  second  section  of  the  act  of  July  2G,  1892  (27  Stats.,  270),  pro- 
vides that  in  case  of  the  decease  of  a  contestant  before  the  final  termi- 
nation of  the  contest,  the  heirs  who  are  citizens  of  the  United  States, 
may  continue  the  prosecution  and  sliall  be  entitled  to  the  same  rights 
as  the  contestant  would  have  had,  if  his  death  had  not  occurred. 

As  it  appears  that  the  heirs  of  said  plaintiff,  Sullivan^  are  citizens  of 
the  United  States  the  substitution  is  so  ordered. 


RAILKOAD  GRANT— INDEMNITY  SELECTIONS. 

FoBTHEBN  Pacific  R.  R.  Co. 

Indemnity  selections  of  Land  in  the  State  of  WaHhington  can  not  be  made  by  the 
Northern  Pacific  for  losses  in  the  State  of  Idaho^  until  it  is  first  shown  thatsnoh 
losses  can  not  be  satisfied  from  lands  within  the  limits  of  the  grant  in  Idaho. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

14, 1893. 

I  have  considered  the  appeal  by  the  Northern  Pacific  Eailroad  Com- 
pany from  your  office  decision  of  June  17, 1892,  holding  for  cancellation 
its  indemnity  list  of  selections,  filed  in  the  local  office  at  North  Yakima, 
Washington,  on  October  11,  1888  (said  list  being  numbered  16),  for  the 
reason  that  the  losses  are  not  arranged  tract  for  tract  with  the  selected 
'ands. 
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There  can  be  no  question  but  that  the  decisions  of  this  Department 
require  that  the  losses  niust  be  stated  tract  for  tract  with  the  seU>cted 
lands,  in  no  case  exceeding  a  section.  (See  11  L.  D.,  428;  13  id.,  o-19j 
and  4IO5 16  id.,  529.)  Were  there  no  other  objection  to  the  list,  however, 
a  rearrangement  of  the  losses  might  be  allowed. 

From  an  examination  of  the  list,  it  appears  that  the  lands  selected 
are  located  along  and  to  the  north  of  the  branch  line  of  said  road  in  the 
State  of  Washington,  and  consist  of  two  hundred  and  twenty  items, 
containing  from  forty  to  one  hundred  and  sixty  acres  each,  aggregating 
21,102.20  acres. 

The  losses  designated  are  a  part  of  the  Coeur  d'Alene  Indian  Reser- 
vation, in  the  State  of  Idaho,  unsurveyed,  the  area  given  being  esti- 
mated at  21,120  acres. 

It  may  be  questioned  Avhether  unsurveyed  lands  can  be  made  the 
basis  for  an  indemnity  selection;  but  in  the  present  case  it  is  unneces- 
sary to  consider  that  question,  as  a  more  imimrtant  one  presents  itself — 
viz:  Can  this  company  select  lands  as  indemnity  in  the  State  of  Wash- 
ington for  a  loss  within  the  State  of  Idaho,  without  first  showing  that 
such  loss  can  not  be  satisfied  fipom  the  lauds  within  the  limits  of  the 
grant  in  that  State? 

It  is  a  well  settled  principle,  carried  through  all  the  legislation  per- 
taining to  land  grants  to  aid  in  the  construction  of  railroads,  that 
indemnity  lands  must  be  taken  nearest  to  the  lost  lands,  so  that  the 
portion  of  the  country  benefited  by  the  building  of  the  road  may  bcjir 
the  burden  of  the  grant  made  to  aid  in  its  construction.  The  coter- 
minous principle,  applied  to  nearly  all  the  grants,  was  evidently  intended 
to  accomplish  this  result.  Were  it  otherwise,  the  company  might  also 
pass  over  the  bad  lands  within  the  limits  of  its  grant  and  pick  out  the 
best  lands,  which  it  has  evidently  done  in  the  present  case,  if  the  loss 
named  can  be  satisfied  within  the  limits  of  its  grant  in  the  State  of 
Idaho. 

The  joint  resolution  of  May  31,  1870  (16  Stat.,  379),  provides  for  a 
second  indemnity  belt  from  which  to  satisfy  certain  losses  that  can  not 
be  satisfied  in  that  State  or  Territory,  within  the  first  indemnity  bolt, 
at  the  time  of  the  final  location  of  the  road.     Said  resolution  provides: 

And  in  the  event  of  tliere  not  being  in  any  State  or  Territory  in  which  the  said 
main  line  or  branch  may  be  located  at  the  time  of  the  final  location  thereof,  the 
amount  of  land  per  mile  j^ranted  by  Conp^ress  to  said  company  within  tlie  limits  pre- 
scribed by  its  charter,  then  said  company  shall  be  entitled  nnder  the  directions  of 
the  Secretary  of  the  Interior  to  receive  so  many  sections  of  land  belon«i;in<;  lo  the 
United  States  and  designated  by  odd  nnmbers  in  8uch  Stale  or  Territory ^  witliin  ten 
mih'K  on  each  side  of  said  road  beyond  th^  limits  prencrihed  iu  said  charter,  a.s  will  m  ike 
np  such  deficiency  on  said  main  line  or  branch,  except  mineral  or  other  lands  as 
exc<'[»ted  in  the  charter  of  said  company  of  18G4,  to  the  amonnt  of  the  lands  that  have 
been  granted,  sold,  reserved,  occupied  by  homestead  settlers,  pre-empted,  or  other- 
wise disposed  of,  subsequent  to  the  passage  of  the  act  of  July  2,  1861. 

The  Ooeur  d'Alene  Indian  reservation  was  created  by  execntive  order 
of  June  14,  1807,  subsequent  to  the  date  of  the  act  making  this  grant 
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(July  2, 1864, 13  Stat.,  365),  and  prior  to  the  final  location  of  the  road 
in  fcliis  vicinity  (Aii^cjust  30, 1881),  thus  being  of  the  special  character 
of  losses  provided  for  by  said  resolution. 

If  necessity  exists  tlierefor,  this  loss  might  be  made  the  basis  for 
selection  within  the  second  indemnity  belt  in  the  State  of  Idaho. 

There  has  been  no  attempt  niade,  as  far  as  known  to  me,  to  secure 
the  laying  down  of  an  additional  indemnity  limit  in  the  State  ot  Idaho, 
so  it  is  fair  to  presume  that  no  necessity  exists  therefor,  and  that  all 
losses  within  the  limits  of  its  gi-ant  in  the  State  of  Idaho  can  be  satis- 
fied from  the  first  indemnity  belt,  within  the  boundaries  of  tluit  State. 
This  being  so,  I  am  of  the  opinion  that  selections  can  not  properly  be 
made  in  another  State  in  lieu  of  looses  in  the  State  of  Idaho,  until  it  is 
first  shown  that  such  losses  can  not  be  satisfied  from  lands  within  the 
limits  of  its  grant  in  that  State. 

This  is  no  wise  in  contlict  with  the  opinion  of  the  Honorable  Attor- 
ney General  of  January  17,  1883  (8  L.  D.,  13),  as  the  question  therein 
considered  was  whether,  under  any  circumstances,  selections  might  be 
made  within  the  first  indemnity  belt  for  losses  outside  the  particular 
State  or  Territory  in  which  the  same  occur — m  other  words,  whether 
the  indemnity  privilege  is  limited  to  the  satisfaction  of  losses  occurring 
in  the  State  or  Territory  in  which  the  selection  is  sought  to  be  made. 

For  the  reasons  herein  given,  I  sustain  your  action  rejecting  this  list 
and  direct  its  cancellation. 


BAILROAD  GRANT— INDEMNITY  SELECTIONS— REVISED  LISTS. 

La  Bab  v.  NoBTnERN  Pacific  E.  E.  Co. 

Lands  included  within  pending  railroad  indemnity  selections  are  not  restored  to  the 
pnblic  domain  by  an  order  revoking  the  indeinuity  withdrawal. 

The  substitution  of  an  amended  list  of  indemnity  selections  on  a  specification  of 
losses  different  from  that  assigned  in  the  first,  and  where  the  losses  in  neither 
list  are  arranged  tract  for  tract,  must  be  treated  as  an  abandonment  of  thefirNt. 

A  settlement  made  on  a  tract  released  from  indemnity  withdrawal  but  subject  to  » 
pending  selection  takes  effect  at  once  upon  the  abanilonnient  of  said  selection, 
and  precludes  the  subsequent  selection  of  said  land  on  account  of  the  grant. 

The  Commissioner  of  the  General  Land  Office  directed  to  call  on  all  railroad  compa- 
nies having  ponding  indemnity  selections  to  revise  their  lists  within  six  niontlis 
from  the  date  of  such  call,  so  that  a  proper  basis  will  be  shown  for  each  and  all 
lands  now  claimed  as  indemnity,  the  same  to  be  arranged  tract  for  tract,  in 
accordance  with  departmental  requirements;  informing  said  companies  that  all 
tracts  formerly  claimed,  for  which  a  particular  basis  has  not  been  assigned  in 
the  manner  prescribed,  at  the  expiration  of  said  period,  will  be  disposed  of  un<ler 
the  terms  of  the  orders  restoring  indemnity  lands  without  regard  to  such  pre- 
Tions  claim. 

The  requirements  of  the  order  of  August  4,  1885,  must  also  be  enforced,  and  the  com- 
panies required  to  specify  a  basis  not  only  for  pending  selections,  but  for  all 
selections  heretofore  approved  on  account  of  which  no  previous  loss  has  been 
aflfiigned. 
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Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 

14,  1693. 

I  have  considered  the  motion  filed  on  behalf  of  La  Bar,  in  the  case 
of  Edward  G.  La  Bar  v.  Northern  Pacific  Railroad  Company,  involving 
the  SW.  i  of  Sec.  7,  T.  146  N.,  R.  50  W.,  Fargo  Land  district,  North 
Dakota,  for  the  review  of  departmental  decision  of  March  12,  1892, 
denying  his  application  to  enter  said  tract. 

The  land  in  question  is  within  the  indemnity  limits  of  the  grant  for 
sjiid  company  and  was  embraced  in  the  list  of  selections  filed  March  19, 
1883. 

The  order  of  withdrawal  of  indemnity  lands  on  acccmnt  of  this  grant 
was  revoked  August  15, 1887,  and  La  Bar's  claim  is  based  upon  a  settle- 
ment begun  on  October  1,  following  said  rcvoction. 

The  motion  urges  that  by  said  revocation  all  indemnity  lands  not 
embraced  in  approved  selections  were  oiicued  to  entry,  thus  setting 
aside  all  pending  selections;  further,  that  by  assigning  a  new  loss  for 
the  selection  in  question,  after  the  settlement  by  La  Bar,  the  land 
became  subject  to  his  claim,  it  being  an  intervening  right. 

In  revoking  the  previous  orders  of  withdrawal  of  indemnity  lands,  it 
was  directed,  in  the  matter  of  those  tracts  covere^l  by  unai)proved 
selections,  that  whenever  an  application  is  tendered  covering  any  such 
tract  alleging  upon  sufficient  j?ri?wa  /acte  showing  that  the  land  is  from 
any  cause  not  subject  to  the  company's  right  of  selection,  notice  should 
be  given  the  comi)any,  and  in  the  event  of  its  filing  objections  to  the 
allowance  of  such  application,  a  hearing  was  authorized  as  in  other 
cases  made  and  provided. 

See  case  of  Atlantic  and  Pacific  R.  R.  Co.  (6  L.  D.,  91). 

In  the  case  of  Dinwiddle  v,  Florida  Railway  and  Navigation  Company 
(9  L.  D,,  74),  it  was  held  that  lands  included  within  pending  selections 
were  not  restored  to  the  public  domain  by  the  revocation  of  the  indem- 
nity withdrawal. 

It  is  plain  then  that  this  tract  was  not  restored  by  the  order  of  August 
15, 1887,  for  the  reason  that  the  selection  of  March  19, 1883,  was  then 
pending,  but  under  the  terms  of  the  order  of  restoration  was  subject  to 
attack  for  any  sufficient  reason  affecting  its  legality. 

It  might  be  here  remarked  that  to  attack  the  selection  it  might  be 
necessary  to  know  upon  what  particular  loss  such  selection  rested,  or 
was  based. 

The  list  of  March  19, 1883,  contained  a  designation  of  losses  as  a 
basis  for  the  selection  made  thereby,  but  such  losses  while  in  the  aggre- 
gate equaling  the  selected  lands  is  not  a  specific  designation,  that  is, 
tract  for  tract  with  the  selected  lands.  It  was  therefore  error  to  state 
in  the  decision  of  March  12, 1892,  that  the  tract  in  question  was  selected 
on  account  of  any  given  tract. 

It  80  happened  that  all  of  Sec.  7,  T,  146  F.,  R.  50  W.,  was  selected, 
and  immediately  opposite  thereto  in  the  loss  column  was  given  all  of 
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Sec.  23,  T.  47  N.,  E.  19  W.,  Minnesota.  This  was  a  mere  coincidence 
for,  at  the  end  of  tlie  list  of  selections,  embracing  438,983.48  acres,  the 
losses  stated  opposite  thereto  amounted  to  only  248,052.97  acres;  then 
follows  twenty  pages  of  losses  necessary  to  bring  the  total  area  to  equal 
the  selected  lands. 

On  October  12,  1887,  an  amended  list  was  filed  in  the  local  office  and 
transmitted  to  your  office.  The  list  contains  79()(),78  acres  less  than 
the  list  of  1883,  and  the  losses  are  correspondingly  redin^ed. 

In  this  connection  I  will  state  that  an  examination  of  the  two  lists 
show  that  diflerent  losses  are  substituted  in  the  second  list,  and  like 
the  first  list  the  losses  are  not  arranged  tract  for  tract  with  the  selected 
lands. 

The  question  arises  then  what  is  the  effect  of  the  filing  of  this  second 
list  upon  claims  attaching  prior  to  the  filing  of  the  same? 

It  is  i)lain  that  it  was  intended  as  a  substitute  or  amendment  of  the 
old  list,  and  on  account  of  its  variance  therefrom  must  be  treated  as  an 
abandonment  of  the  old  list,  for  the  company  cannot  stand  on  two  lists 
specifying  diffiM-ent  losses  as  a  basis  therefor. 

It  may  be  urged  that  such  variance  is  but  slight,  that  is,  that  the 
losses  are  the  same  with  the  exception  of  a  few  thousand  acres,  but,  as 
neither  list  is  arranged  tract  for  tract,  it  cannot  be  said  to  which  tracts 
tlie  variance  applies. 

When  La  Bar  settled  on  October  1,  1887,  he  settled  subject  only  to 
the  selection  of  1883,  which  having  been  abandoned  removes  any  bar 
against  his  settlement. 

A  point  of  time  must  elapse  between  the  substitution  of  the  lists,  and 
La  Bar  being  a  settler,  his  rights  attach  upon  that  instant  and  bar  sub- 
sequent selection  on  account  of  the  grant. 

In  this  connection  I  can  but  note  the  looseness  x)ermitted  in  the  selec- 
tion of  these  indemnity  lands. 

The  indemnity  withdrawals  have  been  revoked  but  the  restoration 
ordered  does  not  apply  as  before  shown,  to  lands  covered  by  pending 
selections. 

To  anticipate  and  defeat  the  order  as  far  as  possible  selection  has  been 
made  in  some  form  or  other  of  every  available  tract  within  the  indem- 
nity limits,  thus,  in  effect,  continuing  the  withdrawal. 

To  a  proper  adjustment  of  these  grants  it  is  necessary  to  ascertain  on 
account  of  what  lands  lost  to  the  grant  these  pending  selections  are 
claimed,  and  all  lands  not  properly  claimed  should  no  longer  be  reserved 
on  account  of  such  grants. 

Prior  to  the  year  1879  it  seems  to  have  been  the  practice,  due  to  the 
peculiar  rulings  in  the  matter  of  railroad  grants  then  prevailing,  to  alh)W 
the  selection  of  indemnity  lands  without  a  specification  of  the  losses  ou 
account  of  which  such  selections  were  claimed. 

Since  the  circular  of  November  7, 1879,  however,  it  has  been  uniformly 
required  that  the  losses  be  specified,  except  in  the  case  of  the  Northern 
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Pacific  grant,  which  was  excepted  from  such  requiremeDt  by  depart- 
mental order  of  May  28,  1883  (12  L.  D.,  106),  under  the  belief  that  such 
course  would  aid  a  speedy  adjustment,  and  secure  an  early  restoration 
of  those  lands  not  needed. 

It  failed  to  accomplish  that  result  and  by  the  circular  of  August  4, 
1885  (4  L.  D.,  90),  it  was  directed  that  no  furtlier  selections  be  allowed 
by  any  railroad  company  until  losses  had  been  specified  for  all  previous 
selections.  I  learn  that  under  these  several  orders  selections  have  been 
made,  in  some  instances  without  specifying  a  basis,  aud  again  with  the 
losses  indiscriminately  assigned  without  regard  to  the  selected  tracts, 
otherwise  than  that  in  the  aggregate  the  area  agreed. 

In  the  case  of  the  Northern  Pacific  R.  R.  Co.  v,  John  O.  Miller  (on 
review,  11  L.  D.,  428),  it  was  held  that  the  basis  for  an  indemnity 
selection  must  be  specifically  designated  and  the  rights  of  settlers 
can  only  be  ascertained  and  protected  by  the  enforcement  of  such  a 
rule.  Since  said  decision  it  has  been  repeatedly  ruled  that  the  losses 
must  be  specifically  designated. 

In  the  case  of  the  Florida  Central  and  Peninsular  R.  R.  Co,  (15  L,  D., 
529),  the  several  decisions  of  this.  Department  in  the  matter  of  the 
selection  of  indemnity  lands  under  railroad  land  grants  were  reviewed, 
and  it  was  held  that  each  loss  must  be  si)eeified  and  the  selection  nuide 
on  account  thereof  designated,  in  no  case  exceeding  a  section,  the  dif- 
ference in  area  approximating  the  smallest  legal  subdivision. 

In  this  way  each  selection  stands  by  itself,  and  in  the  event  of  the 
failure  of  the  basis  in  any  instance,  the  selection  dependent  thereon  is 
readily  ascertainable. 

1  learn  that  several  companies  have  been  called  upon  to  revise  their 
lists  to  conform  with  the  rulings  of  this  Department  and  that  re-ar- 
ranged lists  htive  been  filed  from  time  to  time  covering  certain  lands 
for  which  patents  were  immediately  desired,  but  no  general  rule  see:. is 
to  have  been  issued,  and  if  the  lists  were  to  be  now  acted  upon  it  could 
not  be  said  on  what  particular  loss  any  tract  depended. 

In  the  present  case,  after  the  many  rulings  of  this  Department  in 
the  premises  it  cannot  be  said  on  what  particular  loss  the  selection  in 
question  depends. 

When  indemnity  lists  are  submitted  for  the  approval  of  this  Depart- 
ment, it  is  required  that  the  losses  be  speci'kully  de  igniited  in  t!ie 
clear  list  submitted  as  the  basis  of  patents  to  be  issued  to  the  com- 
panies. 

In  such  cases  it  has  been  the  practice,  so  I  learn,  for  your  oflRce  to 
re-arrange  the  lists  so  as  to  meet  the  requirements,  where  such  duty  had 
not  been  performed  by  the  companies. 

This  only  tends  to  complicate  the  matter  as  is  shown  in  the  lists  in 
question.  From  the  lists  embracing  the  land  in  question  a  clear  list 
has  been  prepared  by  your  office  which  was  approved  March  30, 1891, 
and  since  patented* 
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Part  of  the  selected  tracts  have  been  patented  and  part  of  the  bases 
assigned  in  the  list  approved;  many  selections  have  been  canceled,  and 
it  would  require  much  time  to  unravel  this  list  so  as  to  ascertain  which 
of  the  selections  are  now  pending,  and  on  what  basis  they  stand. 

It  would  seem  that  there  is  necessity  for  souie  positive  action  in  the 
premises.  Aside  from  the  legal  aspect  of  the  case  and  the  protection 
of  tlie  rights  of  adverse  claimants,  it  will  greatly  facilitate  the  work 
of  the  adjustment  of  these  grants,  to  exact  compliance  with  the  regu- 
lations heretofore  prescribed  in  the  matter  of  the  selection  of  indemnity 
lands. 

I  have,  therefore,  to  direct  that  you  call  upon  all  railroad  companies 
having  pending  indemnity  selections  to  revise  their  lists  within  six 
months  from  the  date  of  your  order,  so  that  a  proper  basis  will  be 
shown  for  each  and  all  lands  now  claimed  as  indemnity,  the  same  to 
be  arranged  tract  for  tract  in  a<'cordance  with  departmental  require- 
ments, and  that  all  tracts  formerly  claimed  for  which  a  particular  basis 
has  not  been  assigned  in  the  manner  prescribed,  at  the  expiration  of 
said  six  months,  be  disposed  of  under  the  terms  of  the  orders  restoring 
indemnity  lands  without  regard  to -such  previous  claim. 

The  requirements  of  the  order  of  August  4,  1885,  should  also  be 
enforced,  and  the  companies  should  be  required  to  specify  a  basis  not 
only  for  the  selections  now  pending,  but  for  all  selections  heretofore 
approved  on  account  of  which  no  previous  loss  has  been  assigned. 

This  is  as  necessary  to  the  protection  of  the  interests  of  the  United 
States,  and  as  an  aid  in  the  adjustment  of  the  grants,  as  the  require- 
ment of  a  specification  of  losses  for  pending  selections,  for  without 
such  designation  on  account  of  approved  selections,  it  cannot  be  ascer- 
tained whether  a  particular  loss  now  assigned  has  not  already  been 
fully  satisfied  by  previous  approvals. 

To  bind  the  companies  they  must  make  their  own  selections,  w  hich 
necessitates  the  'statement  of  a  basis  on  which  such  selections  rest,  and 
while  they  are  to  be  made  under  the  direction  of  the  Secretary  of  the 
Interior,  it  is  not  contemplated  that  the  work  is  thereby  transferred 
and  added  to  the  duties  of  your  oflttce. 

The  regulations  in  the  matter  of  the  selection  of  indemnity  lands 
must  therefore  be  strictly  enforced,  and  if  the  losses  assigned  for  pre- 
vious approvals  are  carefully  examined  to  the  end  that  a  good  basis  is 
shown  to  exist  for  each  tract  heretofore  received  as  indemnity,  and  are 
not  duplicated  in  the  losses  assigned  for  pending  selections,  the  grants 
will  practically  adjust  themselves. 

As  to  the  land  applied  for  by  La  Bar,  having  held  that  the  Northern 
Pacific  Eailroad  company  abandoned  its  selection  list  of  1883  by  filing 
the  list  of  October  12, 1887,  it  follows  that  the  previous  decision  deny- 
ing La  Bar's  rights  must  be  and  is  accordingly  recalled  and  vacated, 
and  he  will  be  permitted  to  make  entry  of  the  land  in  question  as  before 
applied  for,  and  the  selection  of  October  12, 1887,  will  be  canceled  as 
*o  the  land  involved. 
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COAIi  XANDS— DECI^ARATORY  STATEMENT. 

Johnson  et  al.  v.  State  of  South  Dakota, 

An  application  by  an  agent  of  an  aBBOciation  to  file  a  coal  declaratory  statement 
must  be  made  in  the  manner  provided  by  the  departmental  regulations,  and  show 
^hat  improvements  have  been  made,  and  the  qualifications  of  the  persons  com- 
posing the  association. 

First  Assistant  Secretary  Sims  to   the  Commissioner  of  the  Oeneral 

Land  Office,  October  16,  1893. 

I  have  considered  the  appeal  by  Carl  Johnson  et  al,  from  your  deci- 
sion of  July  23, 1892,  sustaining  the  action  of  the  local  officers  in  reject- 
ing an  application  made  in  their  behalf  to  file  a  declaratory  statement 
under  section  2348  of  the  E^viaed  Statutes,  for  section  36,  township  96 
north,  range  53  W.,  Yankton  land  district,  South  Dakota. 

Said  application  was  tendered  on  February  10,  1892,  by  Carl  John- 
son, as  agent,  and  rejected  "  for  the  reason  that  it  does  not  state  what 
imi)rovements  have  been  placed  on  the  land,  if  any,  iior  the  value  of 
such  improvements,  and  the  declaratory  statement  is  imperfect  in  other 
respects." 

In  sustaining  said  rejection,  your  office  assigns  the  following  addi- 
tional objections,  viz: 

1st.  Said  declaratory  statement  was  not  made  by  declarants  as 
required  by  paragraph  34  of  regulations  under  coal  land  laws,  but  by 
an  agent. 

2d.  Said  declaratory  statement  was  not  sworn  to. 

3d.  That  the  land  had  passed  to  the  State  as  school  lands  prior  to 
the  filing  of  said  declaration,  the  same  being  of  the  number  granted  to 
the  State  by  the  act  of  February  22, 1889,  and  returned  by  the  sur- 
veyor-general as  agricultural  lands. 

4th.  That  said  declar^;nt«  had  no  right  to  declare,  upon  more  than 
three  hundred  and  twenty  acres,  without  showing  $5000  worth  ol 
improvements. 

Section  2348  of  the  Eevised  Statutes  is  as  follows: 

Any  person  or  association  of  persons  severaUy  qualified^  as  above  provided,  who 
have  opened  and  improved,  or  sbaU  hereafter  open  and  improve,  any  coal  mine  or 
mines  upon  the  public  lands,  and  shall  be  in  actual  possession  of  the  same,  sliall  be 
entitled  to  a  preference  right  of  entry,  under  the  preceding  section,  of  the  mines  so 
opened  and  improved :  Provided^  Tliat  when  any  association  of  not  less  than  four 
persons,  severally  qualified  as  above  provided,  shall  have  expended  not  less  than 
five  thousand  dollars  in  working  and  improving  any  such  mine  or  mines,  such  asso- 
ciation may  enter  not  exceeding  six  hundred  and  forty  acres,  including  such  mining 
improvements. 

It  is  apparent  that  said  section  requires,  as  a  condition  precedent  to 
the  right  to  file  a  declaration  for  coal  lands,  that  some  improvement 
had  been  made  thereon,  and  that  at  least  ¥5000  had  been  expended 
before  six  hundred  and  forty  acres  could  be  entered;  further,  that  the 
qaaliflcations  of  the  person  or  association  of  persons  should  be  shown. 
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Rule  34  of  the  regulations,  approved  July  31,  1882  (1  L.  D.,  692),  is 
as  follows: 

Auy  party  duly  qualified  under  the  law,  a/'<«*8wearing  to  his  application  or  declar- 
atory statement,  may,  by  a  sufficient  i)ower  of  attorney,  duly  executed  under  the 
laws  of  the  State  or  Territory  in  which  such  party  may  then  be  residin*?,  empower 
an  agent  to  file  with  the  register  of  the  proper  land  office  the  application,  declara- 
tory statement,  or  aflidavit  required  at  the  time  of  actual  purchase,  and  also  author- 
ize him  to  make  payment  for  and  entry  of  the  land  in  the  name  of  such  qualified 
party;  and  when  such  power  of  attorney  shall  have  been  filed  in  youroffice  you  will 
permit  such  ag»»ntto  act  thereunder  as  above  indicated. 

These  regulations  are  made  under  the  authority  oT  .s.\'liou  23.")  1  of 
the  licvised  statutes,  and  the  ai)plicatiou  not  being  in  couforuiity 
therewith,  nor  disclosing  facts  necessary  to  entitle  the  declarants  to 
the  right  to  file  as  apph'ed  for,  must  be  rejected.  The  fact  that  this  is 
an  appHcation  to  re-file  is  immaterial. 

With  these  views,  it  is  unnecessary  to  pass  upon  the  right  of  the 
State  to  this  section  at  this  time,  although  due  appearance  has  been 
made  in  belialf  of  the  State  and  an  argument  filed  in  support  of  its 
claimed  rights  in  the  premises. 

Your  oflice  decision  is  aflBrmed, 


CONTESTANT— RELINQL^SHMENT— SETTLEMENT  BIGHT. 

CuLLiNS  V.  Leonard. 

A  contestant  who,  pending  his  contest,  purchases  a  relinquishment  of  the  corit»est«d 
entry  and  files  the  same,  does  not  thereby  acquire  the  status  of  a  successful  con- 
testant; and  the  right  of  a  settler,  who  is  then  residing  on  the  land,  will  take 
efi'ect  at  once  on  the  filing'of  the  relinquishment  and  exclude  the  claim  of  the 
contestant. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Jjand 

Office,  October  16, 1893. 

This  is  an  api)eal  by  Thomas  P.  Leonard  from  your  office  decision 
dated  March  25,  1892,  in  the  case  of  John  D.  Cullius  v.  said  Leonard, 
involving  the  KW.  J,  Sec.  28,  T.  8  S.,  E.  39  W.,  Oberlin,  Kansas. 

Tbe  record  history  of  the  case  is  fully  stated  in  said  decision  and 
need  not  be  repeated  in  detail. 

It  thus  api)ears  that  the  land  had  been  embraced  in  the  homestead 
entry  of  E.  M.  Pentz,  dated  July  25,  1885;  that  on  September  li,  1886, 
Leonard  filed  contest  against  said  entry  alleging  abandonment;  that 
prior  to  the  time  January  14,  1887,  to  which  the  hearing  on  Leonard's 
contest  had  been  continued,  Cullins  on  December  16,  1886,  fileti  a  con- 
test subject  to  that  of  Leonard  against  the  Pentz  entry;  that  pending  a 
rehearing  ordered  in  the  case  of  Leonard  v.  Pentz,  Cullins  filed  an 
application  for  a  hearing  charging  that  Leonard's  contest  was  fraudu- 
lent and  speculative;  that  still  i)ending  the  said  rehearing  (set  for 
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November  22, 1889)  Leonard  presented  ]^ovember  2, 1889,  Pentz's  reliu- 
qaishment  acknowledged  August  2,  1887  of  his  said  entry;  that  same 
day,  to  wit,  November  2, 1889,  Pentz's  entry  was  cameled  on  said  relin- 
quishment and  Leonard  made  timber-culture  entry  for  the  land;  that 
November  22, 1889,  Cullins  made  homestead  application  for  the  .same 
which  was  rejected  by  the  local  office  for  conflict  with  Leonard's  entry; 
that  December  20, 1889,  Cullins  filed  his  application  for  hearing,  alle,!;- 
ing  that  he  had  resided  on  the  land  with  his  family  since  March,  1887, 
and  i)laced  valuable  improvements  thereon  and  that  Leonard's  contest 
was  fraudulent  and  for  the  puri)ose  of  sale  and  speculation,  and  that  by 
letter  "  H"  dated  February  24,  1890,  your  office  directed  a  hearing  upon 
Cullins'  said  application. 

The  hearing  thus  ordered  was  had  after  continuance  at  the  local 
office  in  May,  1890.  The  register  and  receiver  found  that  Leonard's 
entry  should  remain  intact  and  that  Cullins'  contest  should  be  dis- 
missed. 

On  appeal  by  Cullins  your  office  reversed  this  ruling  and  by  your 
said  office  decision  of  March  25, 1892,  held  Leonard's  entry  for  cancella- 
tion. 

From  this  judgment  Leonard  has  taken  the  pending  appeal. 

Your  office  finds  that  Leonard  bought  Pentz'  relinquishment  in 
August,  1887;  that  he  held  the  same  in  his  possession  during  the  pend- 
ency of  his  contest  against  Pentz'  entry  and  frequently  offered  the 
same  for  sale,  and  your  office  accordingly  finds  that  Leonjird's  contest 
is  speculative  and  that  his  entry  must  be  canceled. 

Leonard,  who  had  exhausted  his  other  rights,  testifies  that  in  consid- 
eration of  $40,  he  obtained  in  August,  1887,  Pentz'  relinquishment  for 
the  purpose  of  making  a  timber-culture  entry  of  the  land. 

The  NE.  J  of  said  section  was  embraced  in  a  timber-culture  entry 
made  by  one  Copeland  in  February,  1886.  Leonard  induced  Copeland 
to  relinquish  this  entry  and  the  same  was  canceled  November  2,  1889, 
Thereupon  Leonard,  as  hereinbefore  stated,  on  the  same  day  and  shortly 
before  the  hearing  on  his  contest  against  the  Pentz  entry,  made  the 
entry  here  in  question. 

It  thus  appears  that  Pentz'  relinquishment  was  induced  by  Leonard's 
purchase  and  not  by  his  contest,  and  that  his  (Pentz')  entry  was  can- 
celed upon  said  relinquishment  and  not  as  a  result  of  said  contest. 

The  second  section  of  the  act  of  May  14,  1880,  gives  a  preference 
right  of  entry  to  any  person  who  "  has  contested,  paid  the  land  office 

fees  and  procured  the  cancellation  " of  an  entry."    To 

seciu-e  such  a  i)reference  right  a  person  must  therefore  successfully 
prosecute  his  contest  and  thereby  procure  the  cancellation  of  the  entry 
embracing  the  land  he  seeks  to  enter.  This  Leonard  has  not  done. 
For  he  elected  to  buy  the  rehnquishment  and  to  procure  the  cancella- 
tion of  Pentz'  entry  by  its  use,  rather  than  await  the  termination  of 
his  contest  against  said  entry.    Aside,  therefore,  from  the  bona  fides 
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of  Leonard's  contest,  it  follows  that  lie  did  not  acquire  the  preference 
right  of  entry  accorded  to  successful  contestants  by  the  act  of  May  14, 
1980,  supra.  Consequently,  the  settlement  right  of  Gullins,  who  is 
shown  by  the  evidence  to  have  resided  upon  and  improved  the  laud 
since  the  spring  of  1887,  took  effect  instantly  upon  the  cancellation  of 
Pentz'  entry.  Pool  v.  Moloughney  (11  L.  D.,  197)  and  must  i)revail 
over  the  entry  of  Leonard. 

Oullins,  if  in  other  respects  qualified,  will  be  permitted  to  enter  the 
land  and  the  entry  of  Leonard  will  be  canceled. 

The  decision  appealed  from  is  affirmed. 


OKLAHOMA  LAND^-^SETTLEMENT  BIGHTS. 

TUBNEB  V.  OAETWBIOHT. 

One  who  is  within  the  Territory  of  Oklahoma  at  noon  on  April  22,  1889^  \a  by  his 

presence  in  said  Territory  disqualified  to  thereafter  enter  lands  therein. 
The  case  of  Taffc  v.  Chapin,  14  L.  D.,  593,  overroled. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office^  October  17^  1893. 

This  case  involves  the  NE.  J,  Sec.  17,  T.  12  N.,  E.  4  W.,  I.  M.,  Okla- 
homa City  land  district,  Oklahoma  Territory, 

The  record  shows  that  John  P.  Cartwright  made  homestead  entry 
for  the  above  described  tract  on  the  23d  day  of  May,  1889. 

On  June  26, 1889,  Edgar  Turner  filed  an  affidavit  of  contest,  alleging 
a  prior  settlement  by  himself. 

On  June  5, 1890,  both  parties  appeared  in  person  and  by  attorneys, 
and  the  testimony  in  the  case  was  taken. 

December  22, 1890,  the  register  and  receiver  rendered  their  Joint 
opinion  wherein  they  dismissed  the  contest  of  Turner  and  allowed  the 
claim  of  Cartwright  to  remain  intact. 

Upon  proper  appeal  being  made,  your  office,  on  March  19, 1892,  sus 
tained  the  decision  of  the  local  officers.  On  May  19,  1892,  Turner 
appealed  to  this  Department. 

It  is  in  evidence  that  Edgar  Turner  went  into  Oklahoma  Territory  in 
July,  1881),  and  from  that  time  until  March,  1887.  worked  on  a  ranch; 
subsequently,  for  a  i>eriod  of  years  as  a  teamster,  and  afterwards  was 
in  the  employ  of  the  Star  Mail  and  Stage  Company,  returning,  after  his 
engagement  with  the  mail  company  had  expired,  to  his  original  occupa- 
tion as  a  teamster,  with  one  Bickford,  with  whom  he  remained  until 
April  22, 1889,  upon  which  day  he  was  inside  the  Territory,  S(mth  of  the 
!North  Fork  of  the  Canadian  River,  and  from  four  to  six  miles  enst  of 
Fort  Reno.  These  facts  are  shown  by  Turner's  testimony.  In  the  after- 
noon of  the  last-named  date,  sometime  after  five  o'clock,  he  settled  upon 
'"he  land  in  controversy  and  made  acts  of  settlement.    That  he  was  tlie 
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first  of  the  parties  herein  to  settle,  is  shown  by  the  evidence^  and  the 
only  que-ition  that  the  case  presents  is  whether  his  presence  in  the 
Territory  np  to  and  including  the  22d  day  of  April,  disqualified  him 
from  making  a  homestead  entry  therein. 

There  is  conflicting  evidence  as  to  whether  Turner  took  advantage  of 
his  presence  in  the  Territory,  but  in  view  of  the  facts  hereinbefore  set 
out  and  the  law  to  be  applied  thereto,  a  determination  upon  this  ques- 
tion becomes  immaterial. 

The  acts  of  Congress  which  opened  the  Oklahoma  lands  to  settlement 
were  those  of  March  1,  and  2, 1889,  together  with  the  proclamation  of 
the  President  of  March  23,  1889.  The  act  of  March  1, 1889  (25  Stat, 
757-759),  contains  in  the  second  section  the  following: 

That  the  lands  acquired  by  the  United  States  under  said  agreement  shall  be  a  part 
of  the  public  domain,  but  they  shall  only  be  disposed  of  in  accordance  with  the  laws 
regulating  homestead  entries,  and  to  the  persons  qualified  to  make  such  homestead 
entries,  not  exceeding  one  hundred  and  sixty  acres  to  one  qualiftod  claimant.  And 
the  provisions  of  section  twenty-three  hundred  and  one  of  the  Revised  Statutes  of 
the  United  States  shall  not  apply  to  any  lands  acquired  under  said  agreement.  Any 
person  who  may  enter  upon  any  part  of  said  lands  iu  said  agreement  mentioned  prior 
to  the  time  that  the  same  are  opened  to  settlement  by  act  of  Congress  shall  not  bo 
permitted  to  occupy  or  to  make  entry  of  such  lands  or  lay  any  claim  thereto, 

and  the  act  of  March  2, 1889  (25  Stat.,  980),  adds. 

And  provided  further,  That  each  entry  shall  be  in  square  form  as  nearly  as  practi- 
cable and  no  person  be  permitted  to  enter  more  than  one  quarter  section  thereof,  but 
until  said  lands  are  opened  for  settlement  by  proclamation  of  the  President,  no  per- 
son shall  be  permitted  to  enter  upon  and  occupy  the  same,  and  no  person  violating 
this  provision  shall  ever  be  permitted  to  enter  any  of  said  lauds  or  acquire  any  right 
thereto. 

The  President  by  his  proclamfttion  aforesaid,  also  stated: 

Warning  is  hereby  again  expressly  given,  that  no  person  entering  upon  and  occu- 
pying said  lands  before  said  hour  of  twelve  o'clock,  noon,  of  the  twenty-second  day 
of  April,  A.  D.,  eighteen  hundred  and  eighty-nine,  hereinbefore  fixed,  will  ever  be 
permitted  to  enter  any  of  said  lands  or  acquire  any  riglitn  th;'reto;  and  that  the 
officers  of  the  United  States  will  be  required  to  strictly  enforce  the  provision  of  the 
act  of  Congress  to  the  above  effect. 

These  several  acts  must  be  construed  in  the  liglit  of  the  object  Con- 
gress had  in  view  in  making  them.  This  has  been  done  by  the  supreme 
court  in  the  case  of  Smith  v,  Townsend  (148  U.  S.  Keports,  page  490). 

Justice  Brewer  in  delivering  the  opinion  of  the  court  discusses  at 
length  the  object  and  purpose  of  Congress  and  the  ills  it  proposed  to 
cure: 

The  evident  intent  of  Congress  was  by  this  legislation,  to  put  a  wall  around  this 
entire  Territory,  and  disqualify  from  the  right  to  acquire  under  the  homestead  law 
any  tract  within  its  limits,  every  one  who  was  not  outside  of  that  wall  on  April  22, 
when  the  hour  came  the  wall  was  thrown  down,  and  it  was  a  race  between  all  out- 
side for  the  various  tracts  they  might  desire  to  take  to  themselves  as  homesteads. 

In  the  case  at  bar  it  is  maintained  that  the  plaintiff  was  rightfully 
within  the  Territory;  upon  this  point  Justice  Brewer,  in  the  above- 
mentioned  case,  says: 
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But  it  in  said  that  the  appellant  was  rightfully  on  the  railroad  company*B  right  of 
way;  that  he  had  the  express  sanction  of  Congress  to  be  there;  and  that  when  the 
hour  of  noon  of  April  22  arrived  he  had,  as  an  American  citizen,  possessing  the  ii^nali- 
ficatious  named  in  the  homestead  laws,  the  right  to  enter  upon  any  tract  with  in  the 
Territory  for  the  purpose  of  making  it  his  hoinestcad.  While  he  may  have  1»:m1  all 
the  (|naliii(':iti()n8  prescribod  by  the  genernl  homestead  law,  he  did  not  have  the 
qualifications  prpRcribed by  this  statute;  and  there  is  nothing  to  prevent  Con.i;r«»ss, 
whon  it  opens  a  particular  tract  for  occupation,  from  placing  additional  qualiHca- 
tions  on  thoHe  who  shall  be  permitted  to  take  any  portion  thereof.  That  is  what 
Congress  did  in  this  case.  It  must  be  presumed  to  have  known  the  fact  that  on  this 
right  of  way  were  many  persons  properly  and  legally  there;  it  must  also  have  known 
that  many  other  persons  were  rightfully  in  the  Territory — Indian  agents,  dtpnty 
marshals,  mail  carriers  and  many  others;  and  if  it  intended  that  these  parties,  thus 
rightlnlly  within  the  Territory  on  the  day  named,  should  have  special  advantage  in 
the  entry  of  tracts  they  desired  for  occupancy,  it  would  have  been  very  easy  to  have 
said  so.  The  general  lauguiige  used  in  these  sections  indicates  that  it  was  the  iutf'nt 
to  make  the  diMiualifications  universally  absolute.  It  does  not  say  **  any  person 
who  may  wronu^fully  ent«r,"  etc.,  but  "auy  person  who  may  enter" — *' rightfully  or 
wrongfully'' is  implied. 

In  DonnelU!.  Kif:trell  (15  L.  D.,  580),  and  Golden  v.  Cole  heirs  (16  L. 
D.,  375),  it  was  held  that  one  who  has  entered,  by  mistake,  and  who 
went  outside  on  discovering  that  he  had  crossed  the  line,  was  not  dis- 
qualified from  making  homestead  entry;  and  in  the  case  of  Standley  r. 
Jones  (16  L.  D.,  253)  the  Department  took  yet  another  step,  and  held 
that  one  who  was  within  the  Territory  knowingly,  but  subsequently 
went  outside  and  was  not  in  the  Territory  at  the  hour  of  opening,  was 
a  legal  and  competent  homesteader. 

This  Department  has  held  in  the  cases  of  Townsite  of  Kingfisher  v. 
Wood  et  al.  (11  L.  /).,  330);  Guthrie  townsite  v.  Paine  et  al,  (12  L.  D., 
653);  Blanchard  v.  White  et  al,  (13  L.  D.,  66);  Oklahoma  City  townsite 
V.  Thornton  et  al  (13  L.  D.,  409);  Winans  v.  Beidler  (15  L.  D.,  266); 
Ilagan  v,  Severns  et  al.  (15  L.  D.,  451);  South  Oklahoma  v.  Couch  et 
al,  (16  L.  D.,  132),  that  one  who  was  witliin  the  Territory  at  the  hour 
of  noon  April  22,  1889,  and  who  took  advantage  of  such  preseuce  to 
secure  a  homestead,  was  forever  disabled  from  making  a  homestead 
entry  within  the  Territory. 

In  these  cases  it  was  intimated  that  if  no  advantage  hiul  been  taken 

by  those  who  had  thus  entered  Oklahoma  Territory  prior  to  the  time 

set  by  law,  they  would  not  have  been  disqualified.    This  question  was 

not  presented  by  the  cases  then  decided,  and  such  intimations  were 

obiter  dicta  and  without  the  force  and  eflfect  of  a  decision,  but  in  the 

case  of  Taft  v.  Chapin  (14  L.  D.,  593),  decided  June  3,  1892,  Secretary 

ISToble  said : 

One  who  was  lawfully  within  the  Territory  of  Oklahoma  at  the  passage  of  the  aet 
of  March  2,  1889,  and  so  remains  until  the  lands  are  opened  to  settlement  and  eutry, 
but  does  not  take  advantage  of  his  presence  as  against  others  to  enter  npon  and 
occupy  land,  is  not  by  such  presence  in  said  Territory  disq^ualided  to  enter  land 
therein. 

The  act  says:  "Any  person  who  may  enter",  not  "one  who  wrong- 
fully enters.''    The  words  and  the  act  show  that  the  intention  of  Con- 
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gress  was  to  prevent  any  and  all  persons  from  making  or  acquiring  any 
title  to  the  land,  who  were  within  the  Territory  when  the  hour  of  open- 
ingcame.  This  is  the  evident  interpretation  placed  upon  this  legisla- 
tion by  the  Supreme  Court,  for  Justice  Brewer  gives  the  exception 
where  the  strict  letter  of  the  law  would  not  apply,  making  it  the  same 
as  this  Department  has  held  in  the  cases  first  cited. 

It  may  be  said  that  if  this  literal  and  compreheDsive  meaning  is  giyen  to  these 
words,  it  would  follow  that  any  one  who,  after  March  2,  and  before  April  22,  should 
chance  to  step  within  the  limits  of  the  Territory,  wonld  be  forever  disqualified  from 
taking  a  homestead  therein.  Doubtless,  he  would  be  within  the  letter  of  the  statute ; 
but,  if  at  the  hour  of  noon,  on  April  22,  when  the  legal  barrier  was,  by  the  President 
destroyed,  he  was  In  fact  outside  of  the  limits  of  the  Territory,  it  may  perhaps  be 
said  that  if  within  the  letter,  he  was  not  within  the  spirit  of  the  law,  and,  there- 
fore, not  disqualified  from  taking  a  homestead. 

In  this  case,  the  contestant  was  within  the  Territory  at  noon,  on 
April  22,  1889,  and  his  presence  there  is  a  bar  to  his  ever  acquiring 
title  to  any  lands  therein. 

It  thus  follows  that  the  doctrine  laid  down  in  Taft  v,  Chapin  is  con- 
trary to  the  decision  of  the  sui)reine  court  iu  the  case  of  Smith  t?.  Town- 
send,  wherein,  in  the  last  claase  of  his  opinion,  the  learned  justice  uses 
the  following  language: 

It  is  enough  now  to  hold  that  one  who  was  within  the  territorial  limits  at  the  hoar 
of  noon,  of  April  22,  was,  within  both  the  letter  and  the  spirit  of  the  statute,  disqual- 
ified to  make  a  homestead  therein. 

Therefore  the  case  of  Taft  v,  Chapin  is  hereby  overruled. 

As  Turner  was  within  the  Territory  of  Oklahoma  at  the  hour  of  noon, 
April  22, 1889,  he  clearly  comes  under  the  class  of  those  who  are  forever 
disqualified  from  making  homestead  entry,  and  acquiring  title  to  land 
in  Oklahoma. 

It  thus  follows  that  your  decision  is  correct,  and  the  same  is  hereby 
affirmed. 

The  contest  of  Turner  is  dismissed,  and  the  entry  of  Oartwright  will 
be  allowed  to  remain  intaet. 


BATLROAD  GBAKT-STATE  SSIiECTIOV* 

Campbell  v.  Jackson. 

Lands  within  the  primary  limits  of  a  railroad  grant,  and  withdrawn  for  the  pnr- 
poses  thereof,  are  not  subject  to  selection  under  the  grant  made  to  the  new  States 
by  section  8,  act  of  September  4,  1811,  and  no  rights  are  acquired  by  an  appli> 
cation  to  select,  made  when  the  lands  are  not  subject  thereto. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Officey  October 

17, 1893. 

On  the  19th  of  April,  1892,  Mary  J.  Campbell  applied  at  the  local 
land  office  in  San  Francisco,  California,  to  make  homestead  entry  for 
the  NB.  J  of  Sec.  21,  T.  21  S.,  R.  10  E.,  M.  D.  M.,  alleging  residence 
1600— VOL  17 21 
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and  occupation  since  May  10, 1891,  and  that  she  had  one  hundred  and 
forty  acres  of  the  tract  under  cultivation. 

Her  ii])plication  was  rejected,  for  the  reason  that  on  the  4th  of  Feb- 
ruary, 18U0,  Henry  Jackson,  of  San  Francisco,  had  applied  to  locate 
school  land  warrant  No.  320,  issued  by  the  State  of  California  for  one 
hundred  and  sixty  acres  of  land,  upon  the  tract  in  question,  in  part 
satisfaction  of  the  grant  made  to  said  State  by  section  8  of  the  act  of 
fcjeptcmbcr  4,  1841,  (5  Stat.,  453). 

Jackson's  api)licatioii  was  accepted  on  the  6th  of  September,  1890, 
^<  subject  to  future  examination  and  adjudication." 

From  the  action  of  the  local  officers,  Mrs.  Campbell  appealed  to  yoar 
office.  Tlieir  decision  was  affirmed  by  you  on  the  6th  of  September, 
1892,  and  a  further  appeal  brings  the  case  to  the  Department. 

The  question  in  the  case  is:  Were  the  lands  in  question  subject  to 
selection  under  the  grant  to  California,  as  a  new  State,  by  the  act  of 
September  4,  1841  ? 

That  act  granted  to  the  several  States  named  therein,  and  to  eacli 
new  State  that  sliould  thereafter  be  admitted  into  the  Union,  five  hun- 
dred thousand  acres  of  land,  to  be  selected  within  their  limits  respec- 
tively, and  located  "on  any  public  land,  except  such  as  is,  or  may  be, 
reserved  from  sale  by  any  law  of  Congress,  or  proclaumtion  of  the  Presi- 
dent of  the  United  States." 

On  the  27th  of  July,  18G6  (14  Stat.,  292),  Congress  granted  to  the 
Southern  Pacific  Railioad  Company  certain  lands  to  aid  in  the  con- 
struction of  a  railroad  from  the  States  of  Missouri  and  Arkansas  to 
the  Pacific  Coast.  The  land  in  question  was  within  the  primary  limits 
of  said  grant,  and  after  the  withdrawal  under  such  grant,  these  lands 
were  "reserved  from  sale  by  an  act  of  Congress,"  and  were  therefore 
not  subject  to  selection  in  satisfaction  of  the  grant  of  1841,  so  long,  at 
least,  as  the  railroad  grant  renmined  in  force. 

That  grant  remained  in  force  until  the  29th  of  September,  1890,  when 
Congress  passed  "An  act  to  forfeit  certain  lauds  heretofore  granted  for 
the  purpose  of  aiding  in  the  construction  of  railroads,  and  for  other 
purposes.''  (26  Stat.,  496).  By  that  act,  the  United  States  resumed  the 
title  to 

aH  lands  heretofore  granted  to  any  State,  or  to  any  corporation,  to  aid  in  the  con- 
atruction  of  a  railroad  opposite  to,  and  cotermiuus  with,  the  portion  of  any  such  rail- 
road not  now  completed,  and  in  operation,  for  the  construction  or  benefit  of  which 
such  lands  were  granted ;  and  all  snch  lands  are  declared  to  be  a  part  of  the  public 
domain. 

It  is  clear,  therefore,  that  from  the  date  of  th^  withdrawal  under  the 
grant  to  the  Southern  Pacific  Railroad,  until  the  passage  of  the  forfeit- 
ure act  of  September  29,  1890,  the  land  in  question  was  "reserved  from 
sale  by  a  law  of  Congress,"  and  for  that  reason  was  not  subject  to  selec- 
tion under  the  grant  of  1841,  to  the  State  of  California. 

The  only  application  to  select  the  land  under  that  grant,  was  that  of 
Jackson,  presented  at  the  local  ofiice  on  the  4th  of  February,  1890,  aud 
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accepted^  ^^subject  to  future  examination  and  adjudication,"  on  the  5th 
of  September,  of  the  same  year.  Both  these  dates  were  prior  to  the 
passage  of  the  forfeiture  act  of  September  29, 1890. 

It  is  a  rule  well  settled  by  the  Department,  that  an  application  to 
enter  land,  which  is  not  subject  to  entry  at  the  time  the  application  is 
made,  confers  no  rights  upon  the  applicant.  This  was  held  in  Goodale 
V.  OIney  (13  L«  D.,  498),  and  in  Maggie  Laird,  on  page  502  of  the  same 
volume.  In  the  latter  case  it  was  said  that  an  appeal  from  the  rejection 
of  such  an  application,  would  not  have  the  effect  to  cause  the  applica- 
tion to  attach  on  the  cancellation  of  the  i)reviou8  entry.  See,  also, 
Rumbley  v.  Causey  (16  L.  D.,  26G). 

The  same  rule  would  prevail  in  the  case  of  a  selection  by  a  StatCi 
and  it  must  be  made  to  appear,  that  at  the  time  the  State  applied  to 
select  the  land,  it  was  subject  to  such  selection.  Otherwise,  no  rights 
would  be  secured  by  the  api)lication. 

In  the  case  of  George  B.  Shadbolt,  and  thirty-seven  others,  v.  St. 
Paul,  Minneapolis  and  ^lanitoba  Eailroad  Company  (14  L.  D.,  613),  it 
was  held  that  no  rights  were  acquired  by  the  presentation  of  an  appli- 
cation to  enter  lauds  that  are  withdrawn  for  railroad  purposes,  and 
that  on  the  subsequent  restoration  of  such  land  to  the  public  domain, 
a  new  application  would  be  necessary  to  protect  the  interest  of  such 
applicant.  In  support  of  this  position,  the  case  of  Shire,  et  ah  v.  Chi- 
cago, St.  Paul,  Minneapolis  and  Omaha  Railway  Company  (10  L.  D., 
85),  was  cited,  which  held  that  no  rights,  either  legal  or  equitable,  as 
against  a  railroad  grant,  are  acquired  by  settlement  upon  lands  with- 
drawn by  executive  order  for  the  benefit  of  such  grant.  See,  also, 
William  Kay  Durfee  (15  L.  D.,  91). 

The  land  in  question  not  being  subject  to  selection  at  the  time  the 
application  to  select  was- made,  it  is  unnecessary  to  consider  the  ques- 
tion as  to  whether  Jackson  was,  or  was  not,  legally  authorized  to  select 
land  on  the  part  of  the  State,  in  satisfaction  of  the  grant  of  1841. 

The  decision  appealed  from  is  reversed,  and  Mrs.  Campbell  will  be 
allowed  to  make  homestead  entry  for  the  land,  as  of  the  date  of  her 
application,  if  otherwise  qualified. 


Meads  v.  Geigeb. 


Motion  for  review  of  departmental  decision  of  April  12, 1893, 16  L. 
D.,  366,  denied  by  Secretary  Smith,  October  17, 1893. 
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RAILROAD  GRAKT-llBSERVATrON— ACT  OF  MARCH  8,  188T. 

United  States  v.  Grand  Eapids  and  Indiana  B.  B.  Co. 

The  executive  order  of  May  16, 1855,  withdrawing  certain  lands  for  the  purposes  of 
a  contemplated  Indian  reservation  was  made  with  due  authority,  and  lands 
embraced  therein  at  the  date  of  the  subsequent  grant  to  this  company  were 
excepted  therefrom,  even  though  released  from  such  withdrawal  prior  to  the  defi- 
nite location  of  the  road.  The  case  of  United  States  v.  McLaughlin,  127  U.  S., 
428,  cited  and  distini^uished. 

Directions  given  for  a  demand  under  the  act  of  March  3,  1887,  for  the  reconveyance 
of  all  lands,  situated  as  those  heroin,  that  have  been  certified  on  account  of  this 
grant. , 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

17^  1893. 

.  I  have  considered  the  appeal  by  the  Grand  Eapids  and  Indiana  Bail- 
road  Company,  from  your  decision  of  April  14,  1888,  holding  for  can- 
cellation certain  selections  made  by  said  company  during  the  years 
1873  and  1881,  for  lauds  in  townships  34  and  35  north,  range  4  west. 
Grayling  land  district,  State  of  Michigan. 

These  lands  are  within  the  primary  limits  of  the  grant  made  by  the 
act  of  June  3,  1856  (11  Stat.,  21),  to  aid  in  the  construction,  among 
other  roads,  of  that  since  known  as  the  Grand  Eapids  and  ludiana 
Eailroad. 

The  Ist  section  of  said  act  of  June  3, 1856  {supra)^  after  making  the 
grant  of  certain  described  sections,  provides: 

That  any  and  aU  lauds  reBcrved.  to  the  United  States  by  any  act  of  Congress  for 
the  purpose  of  aiding  in  any  object  of  internal  improvement,  or  iii  any  manner  for 
any  purpose  whatsoever,  be,  and  the  same  are  hereby,  reserved  to  the  United  Stated 
from  the  operation  of  this  act,  except  so  far  as  it  may  be  found  necessary  to  locate 
the  route  of  said  railroads  through  such  reserved  lauds,  in  which  case  the  right  of 
way  only  shall  be  granted,  subject  to  the  approval  of  the  Presideut  of  the  United 
States. 

By  order  of  May  16, 1855,  more  than  a  year  before  the  passage  of 
said  act,  the  President  of  the  United  States,  upon  the  recommendation 
of  the  Commissioner  of  Indian  Affairs,  ordered  the  withdrawal  from 
market  of  the  public  lands  {inter  aUa)j  in  the  townships  before  men- 
tioned, for  Indian  purposes,  upon  the  condition  that  "no  i)eculiar  or 
exclusive  claim  to  any  part  of  the  land  so  withdrawn  can  be  acquired 
by  said  Indians,  for  whose  benefit  it  is  understood  to  be  made,  until 
after  they  shall  by  future  legislation  be  invested  with  the  legal  title." 

On  July  31, 1855,  a  treaty  was  made  with  the  Ottawa  and  Chippewa 
Indians  of  Michigan,  by  which  certain  townships  were  set  apart  as  a 
permanent  reservation. 

This  treaty  was  proclaimed  by  the  President  on  September  10, 1856 
(see  Revision  of  Indian  Treaties,  p.  613),  but  the  withdrawal  and  reser- 
vation mentioned  in  the  treaty  did  not  embrace  the  townships  in  ques- 
tion. 
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Upon  the  definite  location  of  the  Grand  Rapids  and  Indiana  Rail- 
road, on  December  2, 1857,  the  limits  of  the  grant  were  fixed,  the  lands 
in  question  falling  within  the  six  miles  or  primary  limits  of  the  grant. 

As  early  as  1874  the  question  arose  as  to  the  rights  of  the  company 
under  its  grant  within  the  limits  of  the  reserve  of  1855,  your  oflftce  then 
taking  the  position  that  the  claimed  rights  under  the  grant  should  be 
recognized,  upon  the  ground  "that  the  treaty  of  1855,  proclaimed  Sep- 
tember 10,  185(>,  before  the  right  of  the  road  attached,  standhig  in  phice 
of  and  making  unnecessary  any  further  legislation,  had  the  effect  to 
release  from  further  reservation  the  lands  not  included  in  its  terms, 
although  such  lands  were  not  formally  restored  until  1800." 

This  Department  refused  to  express  any  opinion  as  to  the  rights  of 
the  railroad  to  lands  in  range  4,  but,  on  April  25, 1874,  a  list,  submitted 
on  account  of  the  grant  in  question,  was  approved. 

This  is  urged  as  an  adjudication  recognizing  rights  in  the  company 
to  lands  similar  to  those  involved,  which  it  is  claimed  is  binding  upon  this 
Dei)artment,  and,  consequently,  decisive  of  the  question  presented  by 
the  appeal,  for  to  cancel  the  selections  in  question  will  necessitate  the 
recovery  of  those  heretofore  certified. 

It  is  a  sufficient  answer  to  this  claim  to  refer  to  the  provisions  of  the 
act  of  March  3,  1887  (24  Stat.,  550),  providing  for  the  adjustment  of 
all  railroad  grants  not  heretofore  adjusted,  and  the  recovery  of  all 
lands  erroneously  certified  on  account  of  such  grants. 

In  the  case  of  B:irdon  v.  Northern  Pacific  Railroad  Company  (145  U. 
S.,  635),  it  is  held  : 

The  graut  is  of  alternate  sections  of  public  land,  and  by  public  land,  as  it  has 
been  lon<c  settled,  is  meant  such  land  as  is  open  to  sale  or  other  disposition  under 
general  laws. 

In  this  same  case,  the  court,  pages  544  and  545,  referring  to  the  case 
of  the  Kansas  Pacific  Eailway  Company  v,  Dunmeyer  (113  U.  S.,  029), 
held: 

The  question,  amon^r  others,  considered  was  the  effect  of  the  abandonment  of  the 
homestead  claim  by  Miller  upon  the  ownership  of  the  property.  It  was  coutended 
that  although  Miller's  homestead  cinim  had  attached  to  t]ie  land  within  the  mean- 
ing of  the  exception  of  the  grant  before  the  line  of  definite  location  was  filed,  yet, 
when  he  abandoned  his  claim  so  that  it  no  lorgcr  existed,  the  exception  censed  to 
operate,  and  the  land  reverted  to  the  company;  and  that  the  gnmt,  by  its  inherent 
force,  reasserted  itself  and  extended  to  and  covered  the  laud  as  thougli  it  had  never 
been  within  the  exception.  But  tlie  court  Tejccti'd  this  view,  stating  that  it  was 
unable  to  pcneive  the  force  of  the  proposition,  observing:  **No  attempt  has  over 
been  made  to  include  lands  reserved  to  the  United  States,  which  reservation  aCter- 
wards  ceased  to  exist,  within  the  grant,  though  this  road,  and  others  with  grant h  in 
similar  language,  have  more  than  once  passed  through  military  reservations  for 
forts  and  other  purposes,  which  have  been  given  up  or  abandoned  as  such  reserva- 
tions, and  were  of  great  value;  nor  is  it  undei-stood  that  in  any  case  where  lands 
had  been  otherwise  disposed  of,  their  reversion  to  the  government  brought  them 
within  the  grant."  Not  only  does  the  land  once  reserved  not  fall  under  the  grant 
should  the  reservation  afterwards  from  any  cause  be  removed,  but  it  does  not  then 
heoome a  source  of  indemnity  for  dehciencies  in  the  place  limits.    Such  deficiencies 
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oon  only  be  supplied  from  lands  within  limits  designated  by  the  granting  act  or 
other  law  of  Con.^ess.  The  land  covered  by  the  pre-emption  entry  being  thereby 
excepted  from  the  grant  to  the  Northern  Pacific  Railroad  Comi^any  was  also  thereby 
excepted  from  any  withdrawals  from  sale  or  pre-emption  of  public  lauds  for  its 
benefit. 

It  is  plain  that  the  previous  action  of  this  Department  in  approving 
the  list  reterred  to  on  account  of  this  grant,  was  upon  the  theory  that 
lands  although  reserved  at  the  date  of  the  granting  act,  if  subse. 
quently  released  prior  to  the  definite  location  of  the  road,  passed  to 
the  grant.  Admitting  that  such  was  the  ruling  of  this  Department  at 
the  time  of  the  approval  referred  to,  it  can  not  now  be  followed,  in 
view  of  the  recent  decision  of  the  supreme  court,  above  referred  to. 

It  is  also  urged  that  the  reservation  was  illegally  made,  as  there 
was  no  defined  object  in  view  at  the  time  of  its  creation,  no  treaty  hav- 
ing then  been  made,  but,  if  legally  made,  that,  under  the  opinion  of 
the  court  in  the  case  of  United  States  v.  McLaujihlin  (127  TJ.  S.,  428), 
it  only  served  to  except  from  the  grant  those  lands  finally  determined 
upon. 

In  Vol.  1  L.D.,  page  703,  under  head  of  "Reservations,^  it  is  stated: 

That  the  power  resides  in  the  executive  from  an  enrly  period  in  the  history  of  the 
country  to  make  reservations  has  never  been  <leuied  either  legislatively  or  judicially, 
but  on  the  contrary  has  been  recognized.  It  constitutes  in  fact  a  part  of  the  land 
office  law,  exists  ex  vecessUate  ret,  as  indispensable  to  the  public  weal^  and  in  that 
light,  by  difterent  laws  enacted  as  herein  indicated,  has  been  referred  to  as  an 
existing  undisputed  power  too  well  settled  to  be  disputed . 

In  the  present  case  a  treaty  was  contemplated  with  the  Indians,  and 
the  general  location  had  been  determined  on  at  the  time  of  the  execu- 
tive order  of  withdrawal,  and  without  the  power  to  reserve  it  might 
have  been  possible  for  others  to  have  secured  rights  in  the  contemplated 
territory,  which  would  have  embarrassed  the  government  in  its  future 
negotiations  with  the  Indians. 

I  must  therefore  hold  that  the  order  was  legally  issued,  and  it  but 
remains  to  consider  the  eifect  of  the  decision  of  the  court  in  the  case  oi 
United  States  v,  McLaughlin  (supra),  upon  the  question  under  consid- 
eration. 

I  am  unable  to  see  wherein  the  decision  in  that  case  can  in  any  wise 
affect  the  question  under  consideration.  In  that  case  a  Mexican  grant 
fell  within  the  limits  of  the  grant  to  the  Central  Pacific  Railroad  Com- 
pany, made  by  the  acts  of  Congress  approved  in  1802  and  1864. 

The  Mexican  grant  was  of  the  second  class,  or  of  a  certain  quantity 
within  a  larger  tract  described  by  outside  boundaries.  There  had  been 
no  reservation  made  by  the  United  States,  but  when  the  territory  was 
acquired  from  Mexico  it  was  charged  with  this  grant,  and  by  the 
treaty  with  Mexico,  all  private  property  was  to  be  respected;  it  but 
therefore  remains  to  identify  the  lands  granted,  and  the  balance  was  a 
part  of  the  public  domain  subject  to  disposition  by  Congress. 
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As  stated  by  the  court: 

It  may  bb  that  the  Land  Office  might  properly  snspend  ordinary  op^totions  in 
the  disposal  o£  lands  within  the  territory  indicated,  and  in  that  sense  they  might 
not  be  considered  as  public  lands;  but  why  should  they  not  be  rejcarded  as  public 
lands  disposable  by  Congress  itself,  care  being  taken  to  preserve  a  sufficient  quan- 
tity to  satisfy  the  grant. 

It  was  held  by  the  court  that,  in  the  case  of  a  floating  Mexican  grant, 
the  government  retained  the  right  of  locating  the  quantity  granted  in 
such  part  of  the  large  tract  described  as  it  saw  fit;  and  the  government 
of  the  United  States  succeeded  to  the  same  right;  hence,  the  govern- 
ment might  dispose  of  any  specific  tracts  within  tlie  exterior  limits  of 
the  grant,  leaving  a  sufficient  quantity  to  satisfy  the  fioat. 

In  the  present  case,  the  reserve  was  made  by  the  United  States  in 
contemplation  of  a  treaty,  by  which  certain  Indians  were  to  be  placed 
on  a  permanent  reservation.  Until  the  treaty  was  concluded  and  pro- 
claimed, it  could  not  be  said  what  amount  would  be  required,  or  where 
it  might  be  located.  It  might  have  been  necessary  to  retain  the  entire 
tract  reserved,  and  even  if  a  part  only  was  found  to  be  necessary,  the 
treaty  might  have  left  the  location  to  be  selected  by  the  Indians,  and 
not  by  the  government.  While  in  this  condition  it  was  clearly  segre- 
gated from  the  mass  of  the  public  domain,  and  did  not  pass  under  the 
grant,  all  lands  reserved  to  the  United  States  for  any  purpose  being, 
by  the  terras  of  the  grant,  specially  excluded  therefrom. 

The  effect  of  this  reservation  upon  the  grants  made  by  the  act  ol 
June  3, 1856  («M/?ra),  has  before  been  considered  by  this  Department,  in 
the  matter  of  the  grant  for  the  Jackson,  Lansing  and  Saginaw  K.  B. 
Company,  and  was  held  to  have  excepted  the  lands  embraced  therein 
from  such  grant.  (5  L.  I).,  432.)  I  have  gone  into  the  matter  thus  fully 
because  a  decision  based  on  the  selections  in  question  will  necessitate  a 
demand  for  the  reconveyance  of  lands  similarly  situated  to  those 
involved,  which  have  heretofore  been  erroneously  certified  on  account 
of  the  grant. 

For  the  reasons  herein  set  forth,  I  aifirm  your  office  decision  and  direct 
the  cancellation  of  the  selections  in  question,  and  also  direct  that 
demand  be  made,  under  and  in  accordance  with  the  provisions  of  the 
act  of  March  3,  1887  (nupra)^  upon  said  company,  for  the  recx)nveyance 
of  all  lands  similarly  situated,  which  have  heretofore  been  certified  on 
account  of  this  grant. 


424  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 

AGRICULTURAL  SNTRT^-MINBRAL  LAND— LOG ATIOIT. 

Etling  et  al.  V.  Potter. 

An  actual  discovery  of  mineral  is  a  pre-reqnisite  to  the  location  of  a  mining  claim. 
A  certificate  of  the  location  of  a  mining  claim  can  not  be  accepted  as  establishing 

the  mineral  character  of  a  tract  in  the  absence  of  other  evidence  showing  an 

actual  discovery  of  mineral. 
The  existence  of  gold  in  non-paying  quantities  will  not  preclude  agricultural  entry 

of  the  land. 

Seoretaii^  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

17^  1893. 

The  land  involved  in  this  application  is  the  SB.  J  of  the  SW.  J  of  Sec 
26,  the  E.  ^  of  the  N  W.  J  and  lot  1  of  the  S  W.  J  of  Sec.  35,  T.  8  N.,  E. 
10  E.,  M.  D.  M.,  Sacramento,  California,  land  district. 

The  record  shows  that  Frank  M.  Potter  made  bomestead  entry  of 
said  tract  Ai)ril  22,  1889,  and  on  February  28,  1890,  he  gave  notice  of 
his  intention  to  make  final  proof  on  April  18,  following.  On  the  last 
named  date  verified  affidavits  of  prot-est  were  filed  against  the  allowance 
of.  said  proof  by  Theodore  Etling,  J.  J.  Leventon,  Thomas  George, 
Charles  Lemoin  and  David  Botliwell.  The  protests  are  accompanied 
with  certified  copies  of  location  notices  of  the  following  mining  claims 
located  by  the  parties  above  named,  respectively:  The  Mammoth, 
located  October  12, 1886 ;  the  Good  Enough,  located  September,  18, 1888; 
ttie  Thomas  George,  located  November  5,  1878;  the  Excelsior,  located 
January  12,  1889;  and  the  Davy  Crockett,  located  January  29,  1889. 
These  protests  are  presented  by  the  attorney  for  these  protestants, 
with  the  request  that  a  hearing  be  had  "to  settle  the  question  as  to 
whether  the  land  is  mineral  or  agricultural." 

On  the  day  advertised  for  making  final  proof,  the  register  and  receiver 
ordered  that  it  might  be  given,  and  the  testimony  taken  at  some  later 
day. 

On  October  10, 1891,  the  local  officers  rendered  disagreeing  decisions. 

The  register  reached  the  following  conclusion — 

1.  That  the  whole  of  the  lands  within  the  limits  of  Potter's  homestead  claim  are 
more  yalnahle  for  mining  than  for  agricultural  purposes,  and  mineral  in  character^ 
and  should  be  so  declared. 

2.  That  said  lands  possess  no  agricultural  value. 

3.  Tliat  the  said  several  quartz  mining  claim  locators,  on  the  22nd  day  of  April, 
1S89,  when  respondent  filed  his  said  H.  A.  No.  5450,  were  entitled  to  **the  exclusive 
right  of  possession  and  enjoyment  of  all  the  surface  included  within  the  lines  of  their 
locations,''  as  against  the  said  homestead  claim  of  the  said  respondent. 

4.  That  the  homestead  entry  No.  5440  of  said  Frank  M.  Potter  should  he  canceled. 

The  receiver  concluded  as  follows — 

1.  That  the  return  of  the  surveyor  general  that  the  SE.  iof  Sec.  26,  E.  i  of  the  NW. 
i  and  lot  1  of  SW.  i  of  Sec.  35,  T.  8N.,  R.  10  E.,  are  agricultural  in  character,  has  been 
successfully  rebutted  and  ovei  thrown  in  so  far  as  it  afiects  the  laud  embraced  in  the 
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Mttmmotli  Quartz  mining  claim  and  the  Thomas  George  raining  claim,  and  that  the 
lands  embraced  in  said  claims  are  mineral  in  character. 

2.  That  said  return  of  the  surveyor  general  as  to  the  agricultural  character  of  the 
rest  and  remainder  of  said  described  land  has  not  been  disturbed  by  this  hearing. 

Potter  appealed  from  the  decision  of  the  register,  and  from  that  of 
the  receiver  in  so  far  as  it  was  adverse  to  him. 

An  appeal  was  also  taken  from  the  decision  of  the  receiver  by  those 
mineral  claimants  whose  locations  he  held  had  not  been  proved  to  be 
inincral  in  character  to  an  extent  sufficient  to  overcome  the  return  of 
the  surveyor  general  that  the  land  was  agricultural. 

On  June  21,  1892,  your  office  affirmed  the  decision  of  the  receiver, 
holding,  among  other  things,  that — 

The  laud  embraced  in  contestee's  claim  haying  been  returned  as  agricultural  in 
character,  and  he  having  filed  a  homestead  application  therefor,  \v-hich  is  an  appro- 
priution  of  it,  the  burden  of  proof  in  this  case  rests  upon  the  contestants. 

The  Good  Enough,  Excelsior  and  Davy  Crockett  lode  claims  were  located  prior 
to  the  filing  of  contestee's  homestead  application.  The  evidence,  however,  fails  to 
show  that  any  development  work  to  speak  of  has  been  performed  on  any  of  them,  or 
that  mineral  of  any  stated  value  has  been  extracted  from  any  of  them.  The  alleged 
value  of  any  of  the  three  claims  last  above  mentioned  for  mining  purposes  is,  in  view 
of  the  evidfuce  submitted,  entirely  probleiimtical.  It  may  be  true  that  extensive 
exploitation  of  tlieni  would  disclose  great  mineral  value;  but  the  evidence  before  me 
dors  not  show  s\s  a  present  fact  that  any  one  of  them  is  a  valuable  mining  claim 
capable  of  being  profitably  worked  for  its  mineral  product.  It  is  therefore  hereby 
decided,  upon  the  evidence,  that  the  land  embraced  in  contestce*s  application  in 
contliet  with  the  Good  Enough,  Excelsior,  and  Davy  Crockett  lode  claims  is  not 
mineral  land. 

An  appeal  has  been  taken  to  this  Department  by  said  Potter,  and  by 
said  three  mineral  claimants. 

The  testimony  is,  in  my  opinion,  entirely  insufficient  to  establish  the 
fact  that  the  land  is  valuable  for  mining.  It  is  claimed  by  the  wit- 
nesses that  there  is  a  mineralized  belt  or  zone  running  through  the 
county  in  which  this  land  is  situated,  and,  I  judge,  several  miles  in 
width;  and  in  the  vicinity  of  the  tract  in  controversy  it  is  claimed 
there  are  a  number  of  mining  locations,  some  of  which  are  paying  mines. 
This  mineralized  belt  is  termed,  in  the  testimony,  as  the  "  mother  lode.'' 
So  far  as  any  thing  in  the  testimony  discloses  these  locations  have  been 
made  upon  this  "  mother  lode,"  though  the  locators  have  named  their 
claims  the  Mammoth,  etc. 

Where  there  is  any  testimony  oflTered  at  all  as  to  these  locations,  it 

is  like  this — 

Q.  Are  you  interested  in  or  do  you  own  a  claim  in  this  mother  lode  that  you  have 
mined? 
A.  I  do,  sir. 

Q.  What  have  you  called  it,  if  it  has  any  namef 
A.  The  Mammoth  Qold  Quartz  Mining  Claim. 

In  regard  to  this  particular  claim,  the  Mammoth,  the  owner  says  he 
located  it  in  188G,  and  that  in  doing  so  he  complied  in  all  respects  with 
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the  regalations  and  local  laws.  The  certificate  of  location  is  identified 
by  the  witness,  but  it  is  not  offered  in  evidence.  On  cross-examina- 
tion he  was  asked,  "  How  much  money  in  dollars  and  cents  have  you 
realized  from  your  claim,  since  you  located  it  in  Oct.,  1886  f  "  A.  "  Well, 
I  haven't  realized  any  thing  out  of  it  as  yet,  but  I  expect  to.'' 

In  regard  to  the  Thomas  George  claim,  he  says  it  is  properly  located 
under  the  rules  and  regulations  of  miners,  and  that  he  has  complied 
with  the  law.  George  says  he  has  made  his  living  out  of  the  gold  he 
has  taken  out  of  his  claim  for  several  years.  But  I  take  it  that  ia  from 
placer  mining  in  the  vicinity.  It  is  certain  he  does  not  show  any  vein 
or  lode  outside  of  this  so-called  "mother  lode." 

Lemoin  says  he  has  a  location  on  the  "mother  lode"  known  as  the 
Excelsior;  he  has  never  had  any  of  the  rock  tested,  but  thinks  it  will 

pay. 

Both  well  says  he  has  a  claim  on  the  "mother  lode;"  the  Davy 
Crockett.  I  don't  know  the  value  of  it,  but  I  have  some  quartz  her© 
that  one  of  my  witnesses  would  testify  he  saw  free  gold  in;"  he  has 
no  idea  what  it  would  average  per  ton.  There  is  not  a  word  of  testi- 
mony offered  as  to  the  Good  Enough,  This  is  all  the  testimony  there 
is  in  the  record  in  regard  to  location  or  development  of  the  claims. 

It  will  be  seen  that  there  is  no  competent  evidence  to  show  that  the 
claims  were  even  located.  When  the  witness  says  he  has  located  a 
mining  claim,  he  is  simply  stating  a  legal  conclusion.  A  location 
mustbemadeon  a  discovery  of  mineral.  The  statute  says, "  no  location 
of  a  mining-claim  shall  be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located."  (See  2320,  K.  S.  U.  S.)  The 
certificates  of  location  are  not  even  ofiei  ed  in  evidence.  To  be  sure, 
they  are  attached  to  the  protests,  and,  perhaps  if  competent  testimony 
had  been  offered  showing  a  discovery  of  mineral  and  compliance  with 
the  mining  rules,  they  might  have  been  considered.  But  a  location 
certificate  is  but  one  step,  the  last  one,  in  the  location  of  a  mining 
claim. 

Its  obiectfl  and  fnnctionB  are  peculiar;  it  differs  from  ordinary  docnnientpary 
muniments  of  title  in  that  it  is  not  a  title  nor  proof  of  title,  nor  does  it  constitute, 
or  of  itself  establish,  the  possessory  right  in  issue,  and  to  which  it  relates.  It  is 
purely  a  creature  of  the  statute,  and,  under  evident  legislative  intent,  its  purpose 
and  functions  are  twofold.  When  duly  recorded,  it  becomes  notice  to  the  world  of 
the  facts  therein  set  forth,  namely,  a  descripticm  of  the  preiniBcs  claimed,  and  by 
whom  and  when  located,  in  order  to  secure  the  discoverer  or  claimant  against  others 
seeking  to  locate  the  same  ground;  and  is  thus  constructive  notice  of  the  claimant's 
possession.  In  addition  to  this  purjose  which  it  is  to  serve  it  would  seem  that,  by 
stiitute,  such  certificate  is  made  one  of  the  steps  requisite  to  constitute  a  perfected 
mining  location.     (Stripey  ct  al.  v.  Stark  et  al.y  7  Colo.,  614.) 

I  do  not  think  there  is  any  evidence  to  show  that  the  land  in  con- 
troversy has  any  special  value  for  mining  purposes.  The  fact  that 
there  may  be  some  small  quantities  of  gold  in  it  not  in  sufficient  quan- 
tities to  warrant  miners  to  work  it,  would  not  prevent  the  homestead 
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claimant  from  taking  it  as  agricaltural  land.    (United  States  v,  Eeed^ 
28  Fed.  Rep.,  482.) 

The  judgment  is  therefore  modified;  the  mining  locations  will  be 
canceled,  and  if  tbe  final  proof  of  Potter  is  found  to  be  sufficient,  you 
will  permit  him  to  make  final  entry. 


fiTmVET-CONTRACT-MAXIMTJM  RATES. 

State  op  Idaho. 

A  contract  for  survey  at  maximum  rates  of  lauds  not  specifically  designated  in  the 
departmental  approval  of  such  rates,  will  not  he  subsequently  approved  hy  the 
Secretary  where  it  is  apparent  that  compensation  in  excess  of  intermediate  rates 
is  not  authorized  by  law. 

The  8urveyor>general  should  give  notice  of  all  contemplated  public  surveys  in  his 
district,  or  those  coming  under  his  imuediate  supervision,  and  invite  bids  for 
the  performance  of  the  work. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 

17j  1893. 

I  am  in  receipt  of  your  communication  of  August  25,  1893,  enclosing 
copies  of  office  letter  of  date  April  8,  1891,  and  departmental  letter  of 
April  11,  1891;  diagrams  showing  tlu^  townships  proposed  to  be  sur- 
veyed under  the  petitions  of  settlers ;  duplicate  of  contract  and  bond  No. 
130,  and  the  accompanying  account  of  cost  in  detail  of  the  execution  of 
said  surveys  by  the  deputy  surveyors. 

In  your  letter  of  August  25,  1803,  it  is  stated  that  the  surveys  in 
question  were  authorized  by  your  office;  that  the  contract  providing 
for  same  was  formally  sipproved  by  the  Commissioner  of  tlie  General 
Land  Office,  and  it  is  requested  that  this  Department  will  authorize 
the  payment  of  maximum  rates  ($18,  $15,  and  $12)  of  mileage  for  sur- 
veys as  executed  in  the  several  townships  enumerated  in  (contract  No. 
130,  executed  April  29,  1891,  and  approved  May  is,  1891,  and  also  for 
surveys  in  township  49  N,,  R,  3  W.;  all  of  said  surveys  being  in  the 
counties  of  Latah,  Kootenai  and  Nez  Forces,  in  Idaho. 

In  letter  of  April  11,  1891,  my  predecessor  in  office,  the  Hon.  John 
W.  Noble,  says: 

You  are  herehy  authorized  to  direct  the  surveyor-general  to  contract  for  the  sur- 
Tey  of  the  tracts  described  in  the  townships  named,  at  rates  of  mileage  not  to 
exceed  the  minimum  rates  ($9,  $7,  $5)  for  ordinary  land;*,  and  not  to  exceed  the  max- 
imum rates  ($18,  $15,  and  $12),  allowed  by  act  of  August  30,  1890  (26  Stat.,  390)^ 
"where  the  lines  of  survey  shall  pass  over  lands  that  are  mountainous,  heavily  tim- 
bered, or  covered  with  dense  undertsrowth,  the  liability  being  chargeable  to  the 
apportionment  made  to  Idaho  of  the  approx)riation  for  the  survey  of  the  public  lands 
for  the  current  fiscal  year. 

The  rates  of  compensation  for  the  survey  of  lands  of  the  class  and 
character  of  those  under  consideration,  as  well  as  for  all  public  lands 
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chargeable  to  the  appropriation  for  the  fiscal  year  ending  June  30, 
1891,  were  regulated  and  estaj)lislied  by  the  act  approved  August  30, 
1890  (26  Stat.,  389-390),  but  it  is  clear  to  my  mind  that  said  act  only 
autliorizod  the  payment  of  the  maximum  rates  ($18,  $15,  $12)  per  lin- 
ear mile  for  lines  passing  over  lands  heavily  timbered,  mountainous,  or 
covered  with  dense  undergrowth,  only  in  the  States  of  Oregon  and 
Washington,  as  will  be  seen  by  an  examination  of  the  text  of  the  act 
Only  the  intermediate  rates  ($13,  $11,  and  $7)  could  be  allowed  for  the 
survey  of  that  class  and  character  of  the  public  lands  outside  of  the 
said  States  of  Oregon  and  Washington.  The  maximum  rat^s  ($18, 
$15,  and  $12)  per  linear  mile  under  the  act  of  August  30,  1890,  could 
be  allowed  in  other  States  only  where  the  lines  of  survey  extended 
over  lands  heavily  timbered,  mountainous,  or  covered  with  dense 
undergrowth,  and,  in  addition,  combining  "exceptional  difficulties"  in 
the  surveys,  and  where  the  work  can  not  be  contracted  for  at  the  inter- 
mediate rates. 

There  is  no  evidence  furnished  by  the  papers  submitted  to  the  Secre- 
tary in  this  matter  going  to  show  that  the  surveys  under  consideration 
were  "exceptionally  difficult"  of  execution. 

For  the  surveyor-general  for  Idaho,  in  his  report  to  your  office,  to 
state  that  the  lands  proposed  to  be  "  surveyed  in  Latah  and  Kootenai 
counties  were,  in  fact,  identical  with  the  lands  in  the  States  of  Wash- 
ington and  Oregon,"  where  the  maximum  rates  ($18,  $15,  $12)  per  lineaa* 
mile  were  authorized  by  law  for  the  survey  of  lands  that  are  heavily 
timbered,  mountainous,  or  covered  with  dense  undergrowth,  in  the 
opinion  of  this  Department,  clothed  my  predecessor  with  no  power  or 
authority  to  prescribe  the  same  (maximum)  rates  for  the  survey  of 
lands  of  a  similar  class  and  character  in  the  State  of  Idaho.  If  Con- 
gress had  intended  to  allow  the  same  rates  for  survey  of  lands  in  Idaho 
of  like  class  and  character  with  those  in  Oregon  and  Washington,  it  is 
fair  to  presume  that  Idaho  would  have  been  included  in  the  proviso 
favoring  said  States  of  Oregon  and  Washington,  Inasmuch  as  your 
office  was  directed  and  authorized  by  this  Department  to  award  a  con- 
tract at  the  rates  in  question,  I  do  not  now  propose  to  disturb  the  action 
of  my  predecessor  whereby  he  directed  maximum  rates  ($18,  $15,  $12) 
per  linear  mile  to  be  paid  for  the  survey  of  those  townships  described 
in  your  office  letter  of  April  8,  1891,  and  authorized  by  departmental 
letter  of  April  11, 1891.  For  the  surveys  in  the  townships,  however, 
which  were  embraced  in  contract  130,  but  which  were  not  specifically 
enumerated  in  your  office  letter  of  April  8, 1891,  and  approved  only  so 
far  as  designated  in  departmental  letter  of  date  April  11,  1891,  the 
Secretary  does  not  consider  that  the  act  of  August  30, 1890,  authorizes 
compensation  in  excess  of  the  intermediate  rates.  You  will  therefore 
allow  for  the  survey  of  lands  in  such  townships,  as  also  for  surveys  in 
T.  49  N.,  R,  3  W.,  compensation  at  rates  not  to  exceed  thirteen  dollars 
per  linear  mUe  for  standard  and  meander,  eleven  dollars  for  township 
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exterior,  and  seven  dollars  for  section  and  connecting  lines,  where  lines 
of  survey  pass  over  lands  that  are  heavily  timbered,  mountainous,  or 
covered  with  dense  undergrowth ;  and  rates  of  nine,  seven  and  five 
dollars  per  linear  mile  for  standard,  meander,  township  exterior,  section 
and  connecting  lines,  respectively,  for  ordinary  lands. 

There  is  no  evidence  before  the  Department  that  bids  were  invited 
in  connection  with  these  surveys.  Especially  in  all  surveys  involving 
the  maximum  rates  of  mileage,  your  office  should  direct  or  require  the 
surveyor-general  to  give  notice  of  all  contemplated  public  surveys  in 
his  district,  or  those  coming  under  his  immediate  supervision,  and  to 
invito  bids  for  the  performance  of  the  work.  Such  a  rule  is  not  only 
proper,  but  would  undoubtedly  work  to  the  benefit  of  the  government, 
and  there  is  no  sufficient  reason  why  it  should  not  be  adhered  to  and 
enlbrced* 


railroab  grant— lands  erronboitslt  certifieb. 
United  States  v.  St.  Paul  and  Sioux  City  E.  E.  Co. 

Lands  within  the  indemnity  limits  of  a  railroad  grant  cannot  be  used  as  a  basis  for 
selections  under  the  act  of  June  22, 1874,  and  proceedings  for  the  recovery  of 
title  should  be  instituted  where  selections  have  been  certified  on  such  a  basiB. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

17^  1893. 

On  November  11, 1892,  the  St.  Paul  and  Sioux  City  Eailroad  Com- 
pany was  notified,  by  letter  of  that  date,  that  certain  lands  therein 
described  had  been  erroneously  certified  for  the  benefit  of  said  company, 
under  the  grant  made  to  the  then  Territory  of  Minnesota,  by  the  act  of 
March  3, 1857  (11  Stat,  195),  and  the  act  of  May  12, 1864  (13  Stat.,  74), 
and  said  company  was  required  to  show  cause  within  thirty  days  why 
proceedings  under  the  act  of  March  3,  1887  (24  Stat.,  bbO)^  should  not 
be  instituted  to  restore  the  title  of  said  lands  to  the  United  States. 

February  25,  1893,  the  railroad  company,  through  its  attorney, 
answered  the  rule  thus  laid  upon  it,  by  filing  a  brief  relative  to  said 
matter. 

By  letter  of  May  10, 1893,  was  transmitted  to  this  Department  said 
letter  of  November  11,  together  with  the  answer  of  the  railroad  com- 
pany thereto,  with  the  opinion  of  your  oflSce,  that  demand  for  recon- 
veyance of  the  lands  described  should  be  made  upon  said  railroad 
company  as  provided  by  the  act  of  March  3, 1887,  supra. 

It  appears  that  on  September  13,  1875,  the  St.  Paul  and  Sioux  City 
Eaikoad  Company  selected  the  W.  i  of  Sec.  30,  T.  103  N.,  E.  33  W.,  in 
lieu  of  the  W.  J  of  the  SE.  J,  the  NE.  J  of  the  SB.  J,  the  SW.  J  of  the 
IJE.  J,  and  theNW.  J  of  Sec.  25,  T.  101 N.,  E.  45  W.,  and  on  October 
6, 1876y  said  company  selected  theNE.  I  of  Sec.  22,  T.  104  N.,E.  34  W., 
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in  lieu  of  the  SW.  i  of  Sec.  1,  T.  102  K,  E.  45  W.,  both  of  said  selec- 
tions having  been  made  under  the  act  of  June  22, 1874  (18  Stat.,  191). 

The  above  described  lands,  in  lieu  of  which  said  selections  and  certi- 
fications were  made,  are,  as  stated  by  your  ofiice,  beyond  ten  and 
within  twenty  miles  of  the  line  of  said  railway  as  definitely  located, 
and,  as  alleged  by  said  company  in  its  answer,  were  relinquished  by 
it,  under  the  provisions  of  said  act  of  June  22,  1874,  supra. 

It  appears  further  that  said  lands  in  lieu  of  which  said  selections 
were  made,  have  never  been  selected  by  said  railroad  company  in  heu 
of  lands  lost  in  place. 

It  has  been  held  by  this  Department,  in  a  number  of  cases  "that 
lands  within  the  indemnity  limits  of  a  railroad  grant  cannot  be  used 
as  a  basis  tor  selections  under  the  act  of  June  22, 1874,  and  proceed- 
ings for  the  recovery  of  title  should  be  instituted  where  selections  have 
been  certified  on  such  a  basis."  (15  L.  D.,  62;  11  L,  D.,  434;  10  L.  D., 
50;  Id.,  609.) 

This  matter  is  clearly  covered  by  the  decision  of  this  Department,  in 
relation  to  other  lands  similarly  situated,  which  were  certified  to  this 
same  company.    (See  10  L.  D.,  50  and  609.) 

Under  the  rule  established  in  those  decisions,  it  is  apparent  that  tlie 
certification  in  the  present  instant  was  erroneous,  and  asunder  the  act 
of  March  3, 1887,  it  is  mandatory  upon  the  Secretary  of  the  Interior  to 
demand  a  reconveyance  of  title  in  such  cases,  the  grant  to  said  com- 
pany being  unadjusted  (9L.  I).,  649),  it  is  evident  that  proceedings 
under  the  provisions  of  said  act  sliould  be  instituted  to  restore  the 
title  of  said  lands  to  the  government. 

I  therefore  direct  that  demand  be  made  at  once  on  said  company  for 
a  reconveyance  of  the  tracts  in  question,  and  if  it  fail  or  refuse  to  make 
such  reconveyance  within  ninety  days  after  demand,  report  of  the  fact 
be  made  to  this  Department,  accompanied  by  such  a  record  of  the  case 
as  will  enable  the  Attorney-General  to  institute  proper  proceedings,  in 
accordance  with  the  provisions  of  the  act  of  March  3, 1887. 


BAILROAD  RIGHT  OF  WAT— FORFEITURE  PROCEEDINGS. 

Pensacola  and  Louisville  R.  E.  Co. 

The  lands  granted  for  railroad  right  of  way  purposes  under  the  provisions  of  the  act 
of  June  8,  1872,  are  subject  to  such  reservation,  thougli  the  road  was  not  built 
as  provided  by  said  act,  and  can  only  be  relieved  therefrom  by  judicial  proceed- 
ings or  legislative  enactment. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

17j  1893. 

I  am  in  receipt  of  your  oflBce  letter  of  July  26, 1893,  whereby  you  submit 
for  my  "consideration  and  instruction"  a  question  presented  to  your 
office  "  for  its  decision  in  an  actual  case,"  arising  upon  the  submittal 
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by  several  homestead  eiitrymen  of  proof  in  support  of  their  claims  to 
certain  tracts  in  Alabama.  Your  office  letter  states,  that  in  pursuance 
of  the  terms  of  the  act  of  June  8, 1872,  (17  Stat,  340)  entitled  "An  aet 
granting  the  right  of  way  through  the  public  lands  to  the  Pensacola 
and  Louisville  Railroad  Company  of  Alabama,''  (this  company  having 
filed  its  acceptance  of  said  act  and  a  map  of  tbe  location  of  its  road), 
your  office,  letter  of  July  6,  1873,  approved  by  this  Department, 
directed  the  district  officers  at  Mobile  t-o  "  withhold  from  sale  or  enti-y 
as  being  reserved  for  said  company"  for  stations,  buildings,  and  uses 
thereof,  some  fourteen  forty-acre  tracts  of  land. 
Your  office  states  that — 

It  now  appears  that  the  said  road  was  never  built  as  contemplated  by  the  com- 
pany, or  as  provided  by  said  act,  and  that  several  of  the  forty  acre  tracts  (notably 
the  N\V.  i  SE.  i,  Sec.  14,  T.  2  N.,  E.  7  E.,  and  SW.  i  NE.  i,  Sec.  2,  T.  5  N.,  R.  8  E.) 
reserved  for  station  purposes,  etc.,  under  snid  act,  have  been  entered  under  the 
homestead  law,  and  the  final  proofs  of  the  homestead  claimants  are  now  pending 
before  this  oAice,  awaiting  examination  for  approval  for  patents  in  the  regular  order 

Your  office  fiirther  states  that — 

No  forfeiture  of  the  grant  has  been  declared  and  inasmuch  as  the  same  was  aprea- 
ent  grant,  subject  to  no  restrictions,  and  no  penalty  appears  to  have  been  provided 
therein  against  the  failure  of  the  coiupnny  to  construct  its  road,  it  would  seem  that 
the  various  tracts  aflfected  by  the  reservaticms  for  station  purposes,  etc.,  as  herein- 
before shown,  must  stand  subject  to  such  reservations  until  a  forfeiture  of  the  grant 
is  declared,  either  by  judicial  proceedings  or  legishitive  enactment,  unless,  it  is  sub- 
mitted, th'^  Department  shall  find  it  to  be  within  its  jurisdiction  to  cancel,  annul 
and  set  aside  its  approval  of  such  reservations  given  in  the  first  instance. 

The  act  of  1872,  supra^  so  far  as  material  to  the  present  case,  reads 
as  follows: 

That  the  right  of  way  through  the  public  lands  be,  and  the  same  ishereby,  granted 
to  the  Pensacola  and  Louisville  Railroad  Company  of  Alabama,  for  the  construction 
of  a  railroad.  And  the  right  is  hereby  granted  to  said  corporation  to  take,  from  the 
public  lands  adjacent  to  the  line  of  said  road,  material  for  the  construction  of  said 
road.  iSaid  way  is  granted  to  said  company  to  the  extent  of  one  hundred  feet  on 
each  side  of  said  road  where  it  may  pass  through  the  public  lands;  also  the  neces- 
sary lands  for  stations,  buildings,  depots,  workshops,  machine-hhops,  side-tracks, 
switches,  turn-tables,  and  water-staiions,  not  to  exceed  forty  acres  in  any  place. 
The  acceptance  of  the  provisions  of  this  act  by  the  said  company,  and  a  map  of  the 
location  of  the  road,  and  the  lands  to  he  reserved  for  buildings  and  uses  of  said  road, 
shall  be  filed  with  the  Secretary  of  the  Interior,  within  one  year  from  the  passage 
of  this  act;  and  the  road  shall  be  finished  within  five  years  from  the  passage  of  this 
act. 

The  lands  in  question  are  thus  shown  to  have  been  reserved  for  the 
benefit  of  the  company  by  statutory  mandate.  This  being  so,  such 
reservation  can  be  revoked  only  by  judicial  proceeding  or  legislative 
enactment. 

If,  therefore,  the  entrymen  are  allowed  to  complete  their  entries  prior 
to  such  proceedings  or  enactment,  said  entries  would  be,  of  course,  sub- 
ject to  the  reservation  referred  to.  In  my  opinion,  relief  in  the  prem- 
ises can  best  be  obtained  through  judicial  proceedings.    Your  oiiice 
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will,  therefore,  forward  to  this  Department,  the  record  iD  an  actual 
case  to  the  end  that  a  letter  may  be  prepared  requesting  the  attorney- 
general,  to  institate  suit  to  revoke  and  set  aside  the  xeBervatiou  made 
as  aforesaid^  under  the  act  of  June  8, 1872^  supra. 


bailboad  laia>9-proceedin6s  fob  thb  vacation  git  patest. 

The  Dalles  Military  Boad  Co. 

Lands  within  the  overlapping  limits  of  the  Northern  Pacifio  Railroad  and  the  DaUes 
military  road,  granted  to  the  former  company  hy  the  act  of  Jnly  2,  1864,  and 
withdrawn  on  map  of  general  route  for  the  henefit  of  said  company,  are  ex- 
cepted from  the  subsequent  grant  to  the  latter  company  \  and  such  lands,  falling 
within  the  terms  of  the  act  forfeiting  lands  opposite  the  uncoustructed  portions 
of  the  Northern  Pacific  road,  revert  to  the  public  domain. 

Under  the  provisions  of  the  act  of  March  3,  1887,  proceedings  should  be  instituted 
for  the  recovery  of  lands  excepted  as  above  from  the  grant  to  the  military  road 
company,  but  erroneously  patented  thereto. 

The  departmental  order  of  May  13,  1893,  allowing  entries  upon  the  nnpat^ented  lands 
in  the  same  limits  as  those  herein,  will  remain  in  force. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 

17, 1893. 

On  June  7, 1883,  you  addressed  a  letter  ("P'')  to  James  K.  Kelly, 
president  of  the  Dalles  Military  Eoad  Company,  by  which  his  attention 
was  called  to  the  fact  that  the  grant  to  his  company  made  by  act  ot 
February  25, 1867  (14  Stat.,  409),  overlaps  that  of  the  Northern  Pacific 
Company,  which  was  made  by  the  act  of  July  2, 18G4  (13  Stat.,  395); 
that  certain  of  the  overlaping  lands  had  been  erroneously  patented  to 
the  wagon  road  company;  that  this  portion  of  the  Northern  riU5ific 
Eailroad' being  unconstructed,  the  grant  therefor  was  declared  forfeited 
by  the  act  of  September  29, 1890  (20  Stat.,  490),  and  the  lands  ajiper- 
taining  thereto  were  restored  to  the  public  domain;  that  under  the 
provisions  of  the  act  of  March  3,  1887  (24  Stiit.,  550),  it  is  tlie  duty  of  the 
Department  to  recover  tlie  title  so  erroneously  transferred,  and  required 
him  to  show  cause  within  thirty  days  why  the  requisite  steps  should  not 
be  taken  for  this  purpose. 

In  response  to  this  demand,  Mr.  Kelly,  as  president  of  the  Dalles 
Military  Itoad  Company,  and  attorney  for  the  Eastern  Oregon  Land 
Company,  presents  at  length  his  objections  to  suit  being  ordered  for 
the  purpose  mentioned.  The  reasons  assigned  by  him  are:  First,  that 
the  Northern  Pacific  Company  had  not  the  prior  right  to  the  overlap- 
ping lands,  hence  the  patents  to  his  company  were  not  erroneously 
issued;  second,  that  the  title  of  his  company  has  been  confirmed  by  the 
supreme  court  of  the  United  States  in  the  case  of  the  United  States  v. 
The  Dalles  Military  Eoad  Company  (148  U.  S.,  31);  and  third,  because 
the  Eastern  Oregon  Land  Company  through  sundry  mesne  conveyances 
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from  the  Military  Boad  Oompany,  and  for  a  valuable  consideration,  is 
the  owner  of  said  lands. 

It  is  not  necessary  to  further  discnss  the  first  ground  of  objection. 
In  the  case  of  Oregon  and  California  B.  E.  Go.  (14  L.  D.,  187),  the  iden- 
tical question  presented  here  was  considered,  and  it  was  decided  that — 

U  is  dear,  had  the  Northern  Paoiflo  Bailroad  been  constmoted  through  this  con- 
flioty  its  right  would  have  been  superior  to  that  of  the  Oregon  and  California  Rail- 
road Company  because  any  claim  the  latter  company  may  assert  in  and  to  these 
lands  must  rest  upon  the  act  declaring  the  forfeiture. 

See  also  Missouri,  Kansas  and  Texas  Bailroad  Oompany  v.  Kansas 
Pacific  Bailway  Company  (97  U.  S.,  49) ;  St.  Paul  and  Sioux  City  BaO- 
road  Oompany  v.  Winona  and  St.  Peter  Bailroad  Oompany  (112  XT.  S., 
720). 

The  contention  that  the  supreme  court  has  confirmed  the  title  of  the 
Military  Boad  Oompany  to  the  particular  land  in  dispute  in  the  case  of 
the  United  States  v.  The  Dalles  Military  Boad  Oompany,  the  Eastern 
Oregon  Land  Oompany,  and  others,  supra^  is  not,  in  my  opinion,  tena- 
ble. That  action  was  brought  by  the  United  States  under  the  act  ot 
March  2, 1889  (25  Stat.,  850),  entitled,  <<An  act  providing  in  certain 
cases  for  forfeiture  of  wagon -road  grants  in  the  State  of  Oregon,"  By 
the  terms  of  this  act  the  Attorney  General  was  directed  to  briTig  suit 
to  determine  whether  the  road  had  been  constructed  in  accordance  with 
the  terms  of  the  granting  acts;  the  legal  effect  of  the  certificates  of  the 
governors  of  Oregon  of  the  completion  of  said  roads;  the  right  of 
resumption  by  the  United  States  of  the  lands  granted  in  aid  of  said 
roads,  setting  aside  patents  which  have  issued  for  any  such  lands; 
<^  saving  and  preserving  the  rights  of  aU  bona  fide  purchasers  of  either 
of  said  grants  or  of  any  portion  of  said  grants  for  a  valuable  considera- 
tion, if  any  such  there  be." 

To  give  a  better  understanding  of  the  issues  in  the  case  instituted  in 
accordance  with  the  act  above  quoted,  it  is  necessary  to  read  the  act  of 
Congress  of  June  18, 1874  (18  Stat.  80),  as  follows— 

VHiereas  oertain  lancU  hare  heretofore,  by  acts  of  Congrese,  been  granted  to  the 
State  of  Oregon  to  aid  in  the  oonstmotion  of  oertain  military  wagon-roads  in  said 
State,  and  there  exists  no  law  providing  for  the  issoing  of  formal  patents  for  said 
lands:  Therefore, 

B€  it  enaotedf  ato.,  That  in  all  oases  when  the  roads  in  aid  of  constmction  of  which 
said  lands  were  granted  are  shown  by  the  certificate  of  the  ^ovemor  of  the  State  of 
Oregon,  as  in  said  acts  provided,  to  have  been  constmcted  and  completed,  patents 
for  said  lands  shaU  issne  in  dae  form  to  the  State  of  Oregon  as  fast  as  the  same  shall, 
under  said  grants,  be  selected  and  certified,  nnless  the  State  of  Oregon  shall  by  pub- 
Uc  act  have  transferred  its  interests  in  said  lands  to  any  corporation  or  corporations, 
in  which  case  the  patents  shall  issne  ftom  the  General  Land  Office  to  snch  corpora- 
tion oroorporations  npon  their  payment  of  the  necessary  expenses  thereof:  Providedf 
That  this  act  shall  not  be  construed  to  revive  any  land  grant  already  expired  nor  to 
create  any  new  rights  of  any  kind  except  to  provide  for  issuing  patents  for  lands  to 
which  the  State  is  already  entitled. 
1600— VOL  17 ^28 
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For  a  fiill  discussion  of  the  pleadings,  and  issnes  as  finally  made,  see 
United  States  v.  Dalles  Military  Eoad  Company  (40  Fed.  Rep.,  114); 
the  same  (4t  Id.,  493);  the  same  (140  H.  S.,  699);  the  same  (61  Fed. 
Kep.,  629) ;  the  final  determination  of  the  case  being  reported  in  148  U. 
S.,  31. 

In  stating  the  issues  presented,  Mr.  Justice  Brewer,  speaking  for  the 
court,  says  (pages  37-38,  supraj) — 

The  burden  of  complaint  in  this  caae  is^  that  the  oirouit  ooart  erred  in  Teetrioting 
the  scope  of  the  inquiry.  The  government  sought  to  introduce  testimony  to  show 
that  the  road  was  never  in  fact  constructedi  as  required  by  the  act  of  Congress;  and 
also  that  the  certificates  of  the  governors,  made  aa  provided  by  section  4  of  the  «iot 
of  1864,  were  obtained  by  f^aud  and  misrepresentation,  as  averred  in  the  bill.  But 
all  of  this  testimony  was  excluded,  and  the  inquiry  llmitod  to  the  aiugle  question 
whether  the  Land  Company  was  a  bona  fide  purchaser. 

The  first  plea  of  the  Land  Company  recited  the  £(iot  that  three  several  oertiAcates 
had  been  issued  by  the  governors  of  the  State  of  OregoUi  to  the  effect  that  the  road 
had  been  completed  as  required  by  the  act  of  Congress,  and  added,  ''that  each  of 
said  several  certificates  was  made  honestly  and  in  good  faith  and  without  any  ft'aud- 
nlent  intent  or  procurement  of  false  representation  by  any  person  whomsoever." 
But  upon  application  to  the  circuit  court  this  clause  in  the  plea  was  stricken  out, 
leaving  it  to  contain  simply  an  averment  of  the  certificates  of  the  governors;  and 
as  these  had  been  set  out  at  length  in  the  bill,  there  was  no  issue  of  fact  presented 
by  this  plea.  The  other  plea  was  that  the  Land  Company  was  a  purchaser  in  good 
faith,  and  to  that  question,  as  heretofore  stated,  the  inquiry  was  restricted. 

There  was  no  error  in  this  ruling.  The  decision  of  this  court,  as  reported  in  140 
U.  S.,  599,  was  that  ''the  decree  of  the  circuit  court,  so  far  as  it  dismisses  the  bill, 
must  be  reversed  and  the  case  bo  remanded  to  that  court  with  a  direction  to  allow 
the  plaintiffs  to  reply  to  and  join  issue  on  tbe  pleas/'  and  the  mandate  which  was 
sent  to  the  circuit  court  recited  this  direction.  That  decision  was  the  law  of  tbis 
case  for  the  subsequent  proceedings  in  that  court.  There  was  no  adjudication  that 
the  pleas  were  insuHftcient  in  law;  on  the  contrary,  the  plain  implication  of  the 
opinion  was  that  they  were  sufficient,  and  the  question  which  was  remanded  to 
that  court  for  inquiry  was  as  to  their  truthfulness.  There  was  no  adjudication  of 
insufficiency  and  no  rehearing  ordered  on  that  question.  If  the  government  was  not 
satisfied  with  the  decision,  it  should  have  called  our  attention  to  it,  and  have  sought 
a  modification  or  enlargement  of  the  decree.  The  circuit  court  properly  construed 
it,  and  proceeded  in  obedience  thereto  to  permit  the  government  to  Join  issue  on  tbe 
pleas,  and  to  entertain  an  inquiry  as  to  their  trnthfalness,  and  that  was  the  only 
matter  open  for  inquiry. 

It  will  thus  be  seen  that  the  sole  questions  decided  in  that  case  under 
the  issues  raised  were  the  legal  eifect  of  the  certificates  of  the  govern- 
ors of  Oregon,  and  the  rights  of  the  bona  fide  purchasers.  It  is  stated 
in  the  opinion  of  the  circuit  court  of  appeals  (51  Fed.  Sep.,  on  page 
033)  that  the  Dalles  Military  Eoad  Company  filed  its  separate  answer 
to  the  government's  bill,  alleging  construction  of  the  road  in  oompliauce 
with  the  act  of  Congress.  No  replication,  however,  was  filed  to  this 
answer,  and  tbe  bill  was  dismissed  as  to  this  company.  So  that  it  may 
be  said  tiiat  the  government  is  estopped  from  again  litigating  that 
question  us  to  that  portion  of  the  grant  to  which  the  right  of  the  trans- 
feree of  the  State  of  Oregon  attached. 
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But  be  that  as  it  may,  I  am  unable  to  see  how  this  jadgment  oan 
affect  these  lands  which  feU  within  the  limits  of  the  grant  to  the  North- 
ern Pacific  Bailroad,  and  to  which,  under  departmental  rulings  (Oregon 
and  Oalifomia  Bailroad  Company,  supra^)  the  rights  of  the  applicants 
never  attached.  It  is  true,  the  supreme  court  said,  in  closing  its  opin- 
ion, — ^<our  conclusion  is  clear  that  the  title  of  the  purchaser's  and  the 
laud  company  is  beyond  chaUenge."  But  it  cannot  be  seriously  con- 
tended that  the  court  meant  to  be  understood  as  holding  the  title  of 
the  transferees  was  ^^  beyond  challenge  "  to  any  part  of  the  lands  which 
did  not  pass  to  the  State  of  Oregon,  or  its  successors,  by  the  terms  of  the 
grant.  My  understanding  of  the  language  quoted,  and  the  opinion  as 
an  entirety,  is  that  the  court  simply  decided  that  the  transferees  were 
purchasers  in  good  Mth  of  the  lands  that  passed  by  the  grant  to  the 
State  of  Oregon  in  aid  in  the  construction  of  this  wagon-road. 

Much  stress  is  laid  by  counsel  on  the  act  of  June  18, 1874,  supra^  and 
he  says,  'Hhere  can  hardly  be  any  doubt  that  Cougiess  then  considered 
that  the  Dalles  Military  Eoad  Company,  haying  a  priority  of  location, 
had  a  priority  of  right  to  the  lands  within  the  conflicting  limits  between 
it  and  the  Northern  Pacific  Company."  This  is  simply  an  enabling  act 
passed  by  Congress  to  carry  into  effect  the  will  of  the  law  making 
power,  to  issue  patents  to  the  land  which  had  theretofore  been  grantedt 
there  being  no  provision  in  the  granting  act  authorizing  their  issuance. 
It  does  not  confirm  the  former  grant,  or  enlarge  it,  but,  in  the  contrary, 
expressly  limits  its  operation  to  the  original  grant.    The  proviso  is — 

that  this  shaU  not  be  construed  to  revive  any  land  grant  already  expired,  nor  to 
create  any  new  rights  of  any  kind,  except  to  provide  for  issuing  patents  for  land  to 
which  the  State  is  already  entitled. 

In  commenting  upon  this  act,  the  supreme  court,  in  TTnited  States 
V.  California  Land  Company,  aupraj  on  page  46,  say, — 

The  ori|(tnal  act  of  1664  said  nothing  about  patents ;  it  simply  granted  the  lands 
to  the  State,  and  authorized  their  sale;  and  only  after  the  arrangement  had  been 
made  for  the  purchase  of  one-half  of  these  lauds,  and  the  conveyance  made  therefor 
was  the  act  of  1874  passed,  providing  in  terms  for  patents.  The  claim  of  the  Road 
Company  was  that  their  title  was  a  perfect  legal  title,  even  without  a  patent  j  and 
yet  there  being  a  doubt  in  respect  thereto 

the  doubt  was  solved  by  the  act  of  1874. 

By  the  proceedings  at  bar  it  is  sought  to  recover  certain  lands  for- 
feited to  the  United  States  under  the  act  of  March  3, 1887  (24  Stat, 
556).  These  lands  were  originally  granted  to  the  Northern  Pacific 
Eailroad  Company  by  the  act  of  July  2, 1864,  supra,  and  they  were 
reserved,  by  the  statutory  withdrawal  in  map  of  general  route  for  that 
company,  when  patented  to  the  Dalles  Military  Boad  Company  under 
its  grant  of  February  25,  1867,  supra.  The  issuance  of  these  patents 
vf as  clearly  without  authority  of  law,  and  proceedings  should  be  initi* 
ated  to  secure  their  cancellation* 
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Toa  will  therefore  make  demand  on  said  company,  in  accordance 
with  the  mles,  to  reconvey  to  the  United  States,  within  ninety  days, 
the  lands  so  erroneously  patented;  and  if  default  be  made  in  comply- 
ing with  said  demand,  you  will  cause  to  be  prepared  and  forwarded 
here  the  record  in  said  case,  that  the  same  may  be  transmitted  to  the 
Attorney;;General  for  appropriate  action. 

By  your  letter  ("F'^)  of  July  10, 1893,  you  transmit  an  application 
from  Mr.  Kelly,  in  which  I  am  asked  to  suspend  the  instructions  of 
May  13, 1893  (16  L.  D.,  469),  relative  to  allowing  entries  upon  the 
unpatented  lands  in  the  same  limits  as  those  above  described.  This 
instruction  was  issued  at  the  request  of  counsel  for  "  certain  set- 
tlers "  upon  said  lands,  and  the  question  preseuted  was,  should  settlers 
thereon  be  permitted  to  make  entry  thereof.    It  was  decided  that — 

Having  determiTied  that  the  lands  are  inolnded  in  the  forfeitnie  declared  by  the 
act  of  September  29,  1890  (supra),  I  am  of  the  opinion  that,  as  declared  by  the  act, 
they  are  a  part  of  the  pnblic  domain,  and  that  no  suspension  should  be  ordered  to 
await  the  result  of  any  action  in  the  courts,  contemplated  by  those  aggrieyed  at  my 
decision  in  the  premises. 

I  therefore  directed  <Hhat  no  order  of  suspension  issue,  but  that  set- 
tlers upon  such  lands  be  permitted  to  make  entry  thereof,  as  in  other 
cases  provided.'^ 

The  reasons  now  urged  by  counsel  for  a  suspension  of  this  order  are 
substantially  the  same  as  those  offered  against  the  issuance  of  the 
demand  for  reconveyance  quoted  above. 

This  ex  parte  application  is  simply  an  appeal  to  the  supervisory  i>ower 
of  the  Secretary  of  the  Interior,  as  it  cannot  be  classified  under  any 
of  the  rules  of  practice.  I  do  not  think  the  showing  made  sufficent  to 
warrant  the  order  asked  for.  This  is  purely  an  administrative  quefltion, 
and  it  is  my  opinion  that,  under  the  circumstances,  in  the  present  instance, 
it  is  best  not  to  interfere  with  the  order  heretofore  issued. 

By  a  subsequent  communication  from  Mr.  Kelly,  dated  Septembers, 
1893,  my  attention  is  directed  to  the  action  of  my  immediate  predeces- 
sor in  suspending  the  order  of  February  17, 1892  (Oregon  and  California 
Bailroad  Company,  14  L.  D.,  187),  "  looking  to  the  restoration  to  entry, 
in  accordance  with  the  provisions  of  the  forfeiture  act  of  September  29, 
1890,  of  the  unpatented  lands  within  the  limits  of  the  grant"  to  the 
Oregon  and  California  Eailroad  Company,  "which  are  also  within  the 
limits  of  the  forfeited  portion  of  the  main  line  of  the  Northern  Pacific 
Bailroad  grant."  It  seems  that  upon  the  application  of  said  company, 
your  oflBce,  by  letter  of  February  27, 1892,  addressed  to  the  Secretary 
of  the  Interior,  recommended  that  the  order  issued  be  suspended  until 
the  courts  shall  determine  the  issues,  giving  as  a  reason  therefor  that 
"this  office  is  of  the  opinion  that  the  public  interests,  as  well  as  the 
interests  of  persons  seeking  to  enter  the  lands,  demand  that  the  resto- 
ration thereof  to  entry  be  suspended,"  and  on  presentation  to  Mr.  Sec- 
retary ^oble  he  simply  stamped  his  approval  thereon. 
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It  will  be  presumed,  of  coarse,  that  safficient  reasons  were  presented 
to  your  predecessor  and  to  Mr.  Secretary  Noble  to  warrant  the  action 
taken,  but  I  do  not  think  the  grounds  given  in  the  opinion  are  Rufficient 
in  themselves  to  warrant  me  in  following  that  order  as  a  precedent  in 
this  matter. 


BAILBOAD  GRANT— ADJUSTMENT  ACT  OF  MABCH  8»  1887. 

HouLTON  V.  CHiOAao,  St.  Paul,  Minneapolis  &  Omaha  Ey.  Co. 

Hie  a^j^s^™^!^^  ^^^  o^  March  S,  1887,  contemplates  the  final  CKljustment  and  formal 
dloeing  of  railroad  grants,  and  the  Department  will  not  therefore  adyise  jadicial 
proceedings  for  the  reoovery  of  title  to  a  tract  alleged  to  have  been  erroneously 
patented  under  a  grant,  where  said  grant  has  been  finaUy  a^usted  and  the  sor- 
plns  lands  restored  to  the  public  domain. 

Seoretary  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  October 

17^  1893. 

On  April  20, 1893,  yon  transmitted  certain  papers  relative  to  lots 
Kofl.  6  and  7,  of  Sec.  29,  T.  49  N.,  E.  14  W.,  Ashland  land  district,  Wis- 
consin,  and  recommended  that  snit  be  brought  to  secure  the  cancella- 
tion of  the  patent  heretofore  issued  for  said  lots. 

It  is  stated,  your  records  show  that  said  lots  being  unoffered  land,  on 
August  18, 1854,  one  Heller  Banild  filed  pre-emption  declaratory  state- 
ment therefor,  alleging  settlement  on  June  29th  previous,  and  that  said 
declaratory  statement  has  never  been  canceled,  nor  does  it  appear  that 
said  Banild  ever  did  any  thing  towards  complying  with  the  require- 
ments of  the  pre-emption  law,  after  thus  initiating  claim  to  said  laud 
thereunder. 

By  act  of  Congress  of  June  3, 1856  (11  Stat.,  20),  a  grant  of  land 
was  made  to  the  State  of  Wisconsin  to  aid  in  the  construction  of  a 
railroad  therein.  The  grant  was  increased  by  the  act  of  May  5, 1864 
(13  Stat.,  66),  and  conferred  by  the  State  first  upon  the  La  Crosse  and 
Milwaukee  Bailroad  Company,  and  now  belongs  to  the  Chicago^  St. 
Paul,  Minneapolis  and  Omaha  Bailway  Company.  The  road  was  built, 
and  has  been  in  operation  for  many  years. 

The  definite  location  of  the  line  of  road,  opposite  the  lands  in  ques- 
tion, was  made  under  the  first  grant  on  March  2, 1858,  when  they  were 
found  to  be  within  the  primary  limits  thereof.  The  lots  were  listed 
July  12, 1887,  by  the  company  as  of  their  granted  lands,  approved  to 
them  as  such  in  list  No.  13,  and  patented  December  23, 1890. 

On  November  8, 1890,  one  Charles  W.  Houlton  applied  to  file  pre-emp- 
tion declaratory  statement  for  said  tracts.  His  application  was  rejected, 
and  on  appeal  the  action  of  the  district  officers  was,  on  February  11, 
1891,  affirmed. 

The  adjustment  of  this  grant  was  under  consideration  by  this  Depart- 
ment for  a  number  of  years,  and  decisions  relating  thereto  are  to  be 
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found  in  6  L.  D.,  195;  ib.,  209;  9  L.  D.,  466;  ib.,  483;  10  L.  D.,  86;  ib., 
147 ;  11  L.  D.,  607 ;  12  L.  D.,  259.  Few  grants  have  been  more  care- 
fully considered,  or  more  completely  adjudicated.  Under  the  decisions 
referred  to,  after  making  all  proper  allowances  to  the  company  and 
deductions  from  its  claims,  a  surplus  of  nearly  two  hundred  thousand 
acres  of  land  remained  unappropriated  within  its  indemnity  limits. 

This  surplus  land  was  restored  to  the  public  domain,  and  most,  if 
not  all  of  it,  has  been  entered  under  the  homestead  laws. 

By  the  aet  of  March  3, 1887  (24  Stat.,  566),  the  Secretary  of  the  Inte- 
rior  was 

directed  to  immediately  adjust,  in  accordance  with  the  decisions  of  the  supreme 
court,  each  of  the  railroad  land  grants  made  hy  Congress  to  aid  iu  the  constmotion 
of  railroads,  and  heretofore  unadjusted. 

Though  the  adjustment  of  this  grant  was  commenced  under  Mr.  Sec- 
retary Lamar  prior  to  the  passage  of  the  above  act,  it  was  proceeded 
with  and  completed  by  Mr.  Secretary  Noble  thereunder. 

Coun  sel  for  the  company  having  stated  in  a  written  communication 
that  all  the  claims,  on  the  part  of  the  company,  through  its  grants^ 
were  under  submission  to  the  Department  for  its  action;  after  a  fall 
consideration  of  the  same  in  the  numerous  decisions  cited,  the  Depart- 
ment, on  February  11, 1890,  declared,  (10  L.  D.,  150) — 

This  will  close  the  adjustment  of  the  grant  of  the  Chicago^  St.  Paul,  Minneapolis 
and  Omaha  Company,  and  there  is  no  longer  any  reason  why  the  lands  withdrawn 
for  indemnity  purposes  under  its  grant  should  remain  in  reservation. 

And  later,  on  December  19,  of  the  same  year,  the  attention  of  the 
Commissioner  of  the  General  Land  Office  was  called  to  the  fact  thathe 
was  duly 

informed  that  this  action  closed  the  adjustment  of  the  congressional  land  grants  for 
the  benefit  of  said  road,  and  yon  were  directed  to  restore  to  the  pubUo  domain  and 
throw  open  to  settlement  the  surplus  lands  theretofore  withdrawn  for  indemnity 
pnrposes,  under  the  grant  for  said  road. 

It  is  thus  apparent  that  this  Department  considered  the  grants  to 
this  company  finally  adjusted,  and  made  formal  declaration  of  that  fact. 

This  adjustment  was  acquiesced  in  by  the  company,  and  unquestion- 
ably if  it  applied  to  have  said  adjustment  reopened  for  the  purpose  of 
presenting  claims  for  more  land,  the  finality  of  the  departmental  action 
would  be  a  sufficient  reason  for  denying  that  application.  The  Depart- 
ment itself  promptly  acted  upon  its  formal  declaration,  revoked  the 
indemnity  withdrawal  which  up  to  that  time  had  reserved  the  lands 
within  their  limits  for  the  exclusive  benefit  of  the  grant,  and  oi)ened 
the  surplus  lands  to  entry  under  the  general  land  laws. 

If,  under  these  circumstances,  the  company  would  be  debarred  from 
making  further  claims,  unquestionably  the  government  should  in  good 
conscience  be  estopped  from  opening  the  adjustment  so  formally  closed. 

The  adjustment  act  of  March  3, 1887,  before  cited,  evidently  contem- 
plates the  final  adjustment  and  formal  closing  of  these  railroad  grants, 
after  which  they  shall  not  again  be  reopened.    The  first  section  directs 
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the  aclJBStmeut  of  all  grants  ^'  heretofore  unadjustedy"  and  the  second 
section  speaks  of  the  '^  completion''  of  the  adjustments  ordered  to  be 
made  by  the  act. 

It  has  been  thirty-nine  years  since  Banild  filed  his  declaratory  state- 
ment that  he  had  settled  upon  and  intended  to  claim  this  land  under 
the  pre-emption  laws;  and  apart  from  that  statement,  there  is  nothing 
to  show  that  he  ever  in  fact  settled  thereon,  or  made  any  effort  what^ 
ever  to  obtain  the  same  by  perfecting  the  claim  which  he  thus  initiated. 
He  is  not  now  claiming  the  land,  and  never  has  been  heard  of  in  con- 
nection therewith  daring  this  long  period  of  thirty-nine  years.  Nor  is 
any  one  now  claiming  the  land  under  him,  as  privy  or  assignee,  Houlton 
being  merely  an  applicant  to  enter  the  tracts,  because,  he  asserts,  they 
did  not  rightfully  pass  to  the  company  under  the  grant.  The  land  has 
been  claimed  by  the  raiboad  company,  being  within  its  primary  limits, 
since  the  definite  location  of  its  line  of  road  opposite  thereto,  on  March 
2, 1858,  over  thirty-five  years  ago;  and  in  all  probability  was  long  since 
sold  by  it,  and  doubtless  has  passed  through  the  hands  of  several  pur- 
chasers. 

In  the  somewhat  similar  case  of  the  Hannibskl  and  St.  Joseph  B.  B. 
(10  L.  D.,  610),  where  the  question  arose  as  to  the  propriety  of  bringing 
suit  to  recover  title  to  lands,  within  the  primary  limits  of  that  road, 
covered  by  unexpired  pre-emption  filings  at  the  date  of  the  definite 
location,  but  which  were  certified  to  the  railroad  company,  together 
with  certain  other  lands,  supposed  to  be  within  the  indemnity  limits 
of  said  road  at  the  time  of  certification  but  subsequently  found  to  be 
outside  thereof,  my  predecessor  Secretary  Noble  refused  to  recommend 
suit,  because  the  grant  had  been  formally  declared  to  be  closed  and 
the  surplus  lands,  within  the  indemnity  limits,  restored  to  the  public 
domain.    It  was  also  said  by  him — 

Whilst  there  is  no  statute  of  limitations  which  can  be  pleaded  as  a  bar  to  the 
right  of  the  goyernment  to  reoover  lands  patented  or  certified  without  authority  of 
law,  I  think  this  is  a  case  where  the  repose  of  so  many  years  should  not  be  dis- 
turbed to  assert  a  mere  legal  title.  Besides,  it  should  be  remenibor<Hl  that  when  the 
United  states  enters  the  court  as  a  litigant,  they  waive  exemption  frooi  legal  pro- 
ceedings and  stand  on  the  same  footing  as  private  individuals.  If  in  a  court  of 
equity y  they  must  present  a  case  by  allegation  and  proof  entitling  them  to  relief.  If 
hi  the  case  presented  it  would  be  inequitable  to  grant  relief  to.a  private  individiinl, 
because  his  equities  were  stale,  relief  would  be  denied  to  the  United  State's.  See 
United  States  v.  Flint  (4  Sawyer,  43-18),  afterwards  affirmed  in  98  U.  S.,6I,as  the 
case  of  United  States  v.  Throckmorton. 

I  think  the  ruling  in  tliat  case  should  be  followed.  By  so  doing,  no 
vested  rights  would  be  disturbed,  but  most  probably  protected.  If,  on 
the  contrary,  this  Department  should  repudiate  its  own  formal  action, 
and  sncceed  in  having  the  adjustment  reopened  in  the  proposed  suit, 
no  reason  is  seen  why  the  court  should  not,  on  application  of  the 
defendant,  reopen  and  examine  the  entire  adjnstineiit  and  make  a  new 
one  to  suit  its  own  views.    It  might  well  be  said  by  the  defendant : 
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the  ITnited  States  after  years  of  consideration  made  an  adjostment, 
which  they  declared  to  be  final  and  which  the  company  was  willing  to 
abide  by.  That  action  is  now  repudiated  and  declared  not  to  be  final. 
We^  the  company,  have  a  right  to  a  final  accounting  and  adjustment. 
If  the  officers  of  the  government  are  unable  to  make  adjustment,  and 
it  seems  they  are,  the  court  having  jurisdiction  over  the  parties  and 
the  subject  matter,  in  the  interest  of  repose  and  that  there  may  be  a 
final  end  to  litigation,  should  cause  a  proper  accounting  and  make  a 
final  adjustment  between  the  parties  in  the  matter  of  this  grant,  which 
was  made  in  1856 — thirty-seven  years  ago.  Surely  the  court  could 
not  resist  so  just  and  proper  an  application  1  Thus  all  the  work,  over 
which  the  officers  of  this  Department  labored  so  long  and  so  intelli- 
gently, would  necessarily  have  to  be  again  gone  over,  under  the  super- 
vision of  a  court  of  equity. 

To  my  mind,  it  is  much  more  desirable  that  there  should  be  finality  in 
the  departmental  ad^justment,  than  to  afford  the  court  the  opportunity, 
by  our  own  a<$tion,  to  reopen,  revise,  and,  perhaps,  set  aside  our  work. 
Under  all  the  circumstances,  therefore,  I  decline  to  request  the  insti- 
tution of  suit  as  recommended,  and  herewith  return  the  papers  in  the 
case. 


SWAMP  LANDS-ACT  OF  MARCH  2,  1889* 

State  of  Louisiana. 

The  act  of  September  28;  1850^  removed  the  restrictionB  and  exceptions  in  the  grant 
of  Bwamp  lauds  made  to  the  State  of  Louisiana  by  the  act  of  March  2, 1849,  and 
vested  the  title  in  said  State  to  aU  the  swamp  and  overflowed  lands  which 
remained  unsold  at  the  passage  of  said  act  of  1850. 

A  temporary  reservation  of  lauds  for  a  special  purpose  does  not  defeat  the  operation 
of  the  swamp  grant  but  suspends  the  execution  thereof,  and  on  the  removal  of 
such  reservation  the  ad^justment  of  the  grant  may  proceed. 

The  act  of  March  2,  1889,  providing  for  the  restoration  to  the  public  domain  and 
disposition  of  certain  lands  in  said  State,  confers  a  preference  right  upon  set- 
tlers on  said  lands,  and  to  that  extent  coutemplates  a  diminution  of  the  swamp 
grant  to  said  State;  but  as  the  rights  of  the  State  and  of  the  settlers  are  derived 
from  the  same  source,  priority  of  grant  must  determine  the  priority  of  right, 
and  as  the  giant  to  the  State  is  the  first  in  time  it  mnst  prevail  as  against  set- 
tlement claims  under  the  later  act. 

Assistant  Attorney  Oeneral  Rail  to  the  Secretary  of  the  Interior ^  October 

lOy  1893. 

On  the  16th  day  of  May,  1893,  you  approved  list  No.  45  of  selections 
made  by  the  State  of  Louisiana  for  swamp  and  over-flowed  lands  under 
the  act  of  September  28, 1860  (9  Stat,,  619),  After  this  approval  was 
made  by  you,  the  chief  of  the  division  of  swamp  lands  of  the  General 
Land  Office  called  my  attention  to  what  he  claimed  to  be  an  error  that 
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had  been  comimtted  by  the  Land  Office  and  by  you  in  approving  these 
selections.  He  insisted  that  the  right  of  the  State  of  Louisiana  to 
select  these  lands  was  controlled  by  the  act  of  March  2, 1849  (9  Stat., 
352),  and  that  sacb  right  had  been  denied  by  the  decision  of  the  Sec- 
retary of  the  Literior  dated  April  11, 1888,  and  found  in  15  Copp's  Land 
Owner,  p.  32,  and  also  by  the  provisions  of  the  **  Gay  act,"  act  of  Con- 
gress approved  March  2, 1889  (26  Stat,,  877).  On  receiving  this  infor- 
mation from  the  swamp  land  division,  I  called  your  attentiou  to  the 
facts  and  requested  that  you  suspend  all  action  under  your  approval 
of  the  State  selections  until  the  matter  could  be  fully  investigated,  and 
you  accordingly  issued  an  order  of  suspension. 


The  act  of  March  2, 1849,  supra^  granted  to  the  State  of  Louisiana 
the  whole  of  the  swamp  and  overflowed  lands  within  her  boundaries 
owned  by  the  United  States  at  that  time,  except  lands  fronting  on 
rivers,  creeks,  bayous,  water-courses,  etc.,  and  in  the  second  section  of 
said  act  it  is  provided  that  the  surveyor-general  shall  make  out  lists  of 
the  swamp  and  overflowed  lands  and  certify  the  same  ^^  to  the  Secre- 
tary of  the  Treasury  (who  then  had  charge  of  this  business),  who  shall 
approve  the  same  so  far  as  they  are  not  held  or  claimed  by  individuals.  ^ 

The  act  of  September  28, 1850,  suj^ray  granted  to  the  State  of  Arkan- 
sas the  whole  of  the  swamp  and  overflowed  lands  made  unflt  thereby 
for  cultivation,  which  remained  unsold  at  the  date  of  the  passage  of  the 
act.  The  last  section  of  this  act  applies  the  act  to  all  the  States  then 
in  existence  which  had  within  their  boundaries  swamp  and  overflowed 
lands. 

The  question  as  to.  whether  the  act  of  1850  was  applicable  to  the 
State  of  Louisiana  was  submitted  to  Attorney-General  Garland,  who 
gave  an  opinion  in  reply  to  the  question  submitted  to  him,  which  will 
be  found  in  5  L.  D.,  p.  464,  in  which  he  said: 

This  last -act  (referring  to  the  act  of  1850)  was  sabstantiaUy  a  re-enactment  of  the 
act  of  Marcli  2,  1849,  so  fjEur  as  Louisiana  was  concernod,  with  an  extension  of  the 
grant  in  that  act  so  as  to  include  the  lauds  which  had  been  excluded  by  the  excep- 
tion in  the  former  enactment^  as  to  which  it  was  a  new  and  substantive  grant  on 
the  28th  of  September,  1850. 

The  act  of  September  28, 1850,  removed  all  the  restrictions  and  excep- 
tions in  the  act  of  1849,  and  vested  the  title  in  the  State  of  Louisiana 
to  all  swamp  and  overflowed  lands  which  remained  unsold  at  the  passage 
of  said  a>ot. 

The  chief  of  the  division  of  swamp  lands  admits  that  the  lands 
included  in  the  selections  which  have  been  approved  by  you  are  of  the 
character  designated  in  the  act — ^that  is,  they  are  swamp  and  over- 
flowed lands,  made  thereby  unfit  for  cultivation.  This  being  tnie,  the 
act  of  1850  vested  the  title  to  these  lands  in  the  State  of  Louisiana, 
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nnless  they  had  been  previously  sold.    The  supreme  court  of  the  United 
States,  in  the  case  of  Wright  v.  Boseberry,  121  U.  S.,  488,  said: 

The  grant  of  swamp  and  overflowed  lands  to  the  several  States  by  aot  of  Septem- 
ber 28|  1850,  is  one  in  proBsentij  passing  title  to  the  lands  of  the  character  therein 
described,  from  its  date,  and  requiring  only  identifloation  thereof  to  render  each 
title  perfect. 

n. 

The  decision  of  the  Secretary  of  the  Interior  (Mr.  Vilas)  referred  to 
by  the  chief  of  the  division  of  swamp  lands  is  based  entirely  upon  the 
act  of  1849.  After  quoting  the  second  section  of  the  act  of  1849,  which 
required  the  surveyor-general  to  certify  to  the  Secretary  of  the  Treas- 
ury all  swamp  and  overflowed  lands  so  far  as  they  are  not  claimed  or 
held  by  individuals,  he  adds: 

The  lands  in  question  were  not  only  then  claimed,  in  the  ordinary  sense  of  that 
term,  but  were  held  by  individuals  under  as  high  an  evidence  of  title  as  any  known 
to  onr  laws. 

It  will  be  borne  in  mind  that  this  limitation  in  the  second  section  of 
the  act  of  1849  upon  the  right  of  Louisiana  to  take  swamp  and  over- 
flowed lands,  above  quoted,  i^  not  to  be  found  in  the  act  of  1850,  under 
which  act  the  adjustment  of  these  lands  should  be  made.  The  act  of 
1850  is  nowhere  referred  to  in  the  decision  of  Mr.  Secretary  Vilas.  Mr. 
Secretary  Vilas  held  that  the  lands  then  in  question  were  not  only 
claimed  but  that  they  were  held  under  grauts  at  that  time — referring 
to  certain  Spanish  grants  under  which  these  lands  had  been  claimed. 

I  find  that  the  circuit  and  supreme  courts  of  the  United  States  had 
decided,  prior  to  the  decision  by  Mr.  Secretary  Vilas,  that  the  grants 
under  which  persons  theretofore  claimed  these  lands  were  void  as  to 
the  lands  in  question,  and  at  the  time  of  the  rendition  of  his  decision 
there  were  no  recognized  grants  in  existence  which  covered  these  lands. 
See  Slidell  v.  Grandjean,  etc.,  Ill  U.  S.,  412,  and  a  full  history  of  the 
decisions  of  the  circuit  court  in  which  other  grants  than  the  one  then 
before  the  court  had  been  declared  void. 

As  has  been  herein  stated,  the  act  of  September  28,  1850,  grants 
swamp  and  overflowed  lands  to  the  State  of  Louisiana  as  effectually  as 
if  the  State  had  been  named  in  the  act.  This  grant  was  of  all  the 
swamp  and  overflowed  lands  remaining  unsold  at  the  date  of  the  act- 
The  courts  having  decided  that  titles  to  the  lands  in  question  did  not 
pass  under  the  Spanish  grants,  it  follows  that  the  title  to  the  same  was 
in  the  United  States  on  the  28th  of  September,  1850,  and  that  the  lands 
remained  unsold  at  that  date.  This  being  true,  the  title  to  said  land 
vested  in  the  State  of  Louisiana  at  the  date  of  the  granting  act. 

For  the  foregoing  reasons,  I  must  conclude  that  the  decision  made 
by  Mr.  Secretary  Vilas,  which  was  based,  upon  the  act  of  1849,  and 
which  ignored  entirely  the  act  of  1850,  should  not  be  followed  by  you. 
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ni. 

The  lands  in  question  had  been  reserved  from  settlement  and  selec- 
tion by  the  State,  for  the  purpose  of  satisfying  such  of  the  Spanish 
grants,  and  to  such  extent,  as  the  claimants  thereunder  might  be  found 
entitled.  After  the  courts  decided  that  these  grants  did  not  cover 
the  lands  in  question,  Congress  passed  an  act  restoring  them  to  the 
public  domain,  known  as  the  ^^  Gt^j  act,^  March  2, 1889,  supra. 

The  reservation  of  these  lands  did  not  affect  the  grant  to  the  State 
only  so  long  as  the  lands  were  in  reservation.  In  order  to  defeat  the 
grant  to  the  State  under  the  act  of  1850,  it  must  appear  that  the  lands 
had  been  sold  by  the  United  States  prior  to  the  date  of  said  act.  The 
reservation  in  this  case  was  for  a  special  purpose.  See  act  of  March 
3, 1811  (2  Stat.,  662),  and  when  that  purpose  was  subserved  the  lands 
not  taken  under  the  Spanish  grants  were  subject  to  selection  by  the 
State.  The  reservation  in  this  case  is  the  same  in  this  respect  as  that 
referred  to  in  18  Howard,  p.  126,  in  the  case  of  Ham  v.  Missouri, 
wherein  the  supreme  court  decided  that  a  mere  reservation  from  sale 
is  not  sufficient  to  defeat  the  grant;  there  must  be  a  sale,  or  other 
di8i)osition  equally  efficient,  final  and  irrevocable. 

So,  I  conclude  that  because  of  the  fact  that  these  lands  had  been 
held  in  reservation  on  account  of  the  alleged  grants  hereinbefore 
referred  to,  the  right  of  the  State  to  take  these  lands  was  not  defeated 
thereby,  but  the  title  in  the  State  to  said  lauds  really  vested  at  the 
date  of  the  granting  act.  All  that  was  necessary  was  an  identifica- 
tion of  the  lands  which  passed  under  the  grant,  and  when  identified, 
the  title  became  perfect  as  of  the  date  of  the  act.  121  TJ.  S.,  500.  The 
identification  could  not  be  made  during  the  existence  of  the  reserva- 
tion, but  this  obstacle  to  the  State's  selection  did  not  in  any  wise 
impair  the  grant,  and  when  the  reservation  was  removed  the  State 
had  the  right  to  make  selection  of  the  swamp  and  overflowed  lands 
within  said  reservation. 

IV. 

It  is  contended  by  the  chiet  of  the  swamp  land  division  that  the  act 
of  March  2, 1889,  gives  to  "  settlers'^  on  the  lauds  in  question  a  prefer- 
ence right  to  make  homestead  entries,  and  that  the  State's  selection  of 
lands  claimed  by  settlers  should  not  be  approved. 

As  before  stated,  this  act  (known  as  the  "Gay  act")  was  passed  after 
the  supreme  court  had  decided  that  the  Spanish  grants  were  void  as  to 
all  lands  covered  by  them  beyond  the  depth  of  eighty  arpents  from  the 
east  of  the  Mississippi  Biver,  and  the  object  of  the  act  was  to  restore 
to  the  public  domain  all  of  said  lands  beyond  said  limits,  and  which  had 
been  held  in  reservation  to  satisfy  such  grants. 
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The  act  is  as  follows : 

An  aot  to  restore  to  the  public  domain  and  to  regulate  the  sale  and  disposition  of 
certain  lands  east  of  the  Mississippi  River  in  the  State  of  Louisiana. 

Beit  etMoted  hy  the  Senate  and  House  of  Be^resentatives  of  the  United  8tate$  of  America 
in  Congress  assembled,  That  all  lands  lying  in  the  rear  of  eighty  arpents  from  and  east 
of  the  Mississippi  River  and  south  of  the  Bayou  Manchac  and  Amite  River,  within 
the  limits  of  townships  eight  and  nine  south,  of  ranges  one,  two,  three  or  four  east, 
aud  township  ten  south  of  ranges  two,  three,  or  four  east,  in  the  late  southeastern 
district  in  the  State  of  Louisiana,  which  lands  have  been  reserved  from  sale  because 
claimed  to  be  embraced  within  certain  French  or  Spanish  land  grants  but  which 
have  been,  or  may  hereafter  be,  decided  by  the  courts  of  the  United  States  not  to  be 
legally  embraced  within  any  such  land  grants  claimed  to  have  been  granted  by  the 
French  or  Spanish  governments  within  said  limits,  shall  be  restored  to  the  public 
domaiQ  and  shall  be  surveyed ;  and  that  as  soon  as  said  surveys  shall  have  been  made, 
all  persons  who  have  in  good  faith  settled  upon  said  lands  within  the  limits  of  said 
townships  at  the  time  of  the  passage  of  this  aot,  and  who  occupy  the  same,  shall  be 
entitled  to  enter  the  same,  not  exceeding  one  hundred  and  sixty  acres  eaoh,  under 
the  provisions  of  the  homestead  laws,  'and  shall  be  admitted  to  make  their  proofs 
and  complete  their  titles  in  the  same  manner  as  if  the  said  reservation,  because  of 
said  grants  claimed,  had  not  been  made;  and  all  lands  embraced  within  said  town- 
ships not  covered  by  actual  settlers  shall  be  subject  to  entry  under  the  provisions 
of  the  homestead  laws  only :  Provided,  That  this  right  of  entry  shall  not  extend  to 
any  lands  within  the  limits  of  eighty  arpents  in  depth  from  the  Mississippi  River, 
nor  to  any  confirmed  land  grants  within  the  limits  of  said  townships;  And  provided 
further,  That  all  lands  disposed  of  under  the  provisions  of  this  act  shall  be  subject 
to  all  existing  servitudes  for  drainage  recognized  by  the  laws  of  the  State  of  Louisi- 
ana: And  provided  further,  That  neither  the  claimants  under  this  act  as  homestead- 
ers nor  the  State  of  Louisiana  shall  be  entitled  to  indemnity  from  the  United  States 
by  reason  of  the  passage  hereof  or  of  any  action  under  it.  That  the  provisions  of 
this  act  shall  be  and  are  hereby  extended  to  embrace  all  settlers  upon  pnblio  lands 
and  for  the  disposition  of  all  public  lands  embraced  in  the  grant  to  Daniel  Clark  as 
far  as  decreed  invalid  by  the  supreme  court  of  the  United  States  and  the  unconfirmed 
Conway  daini :  Providedf  lliat  the  provisions  of  this  act  shall  be  limited  to  the  lands 
claimed  by  actual  settlers  for  purposes  of  cultivation  whose  titles  are  now  incom- 
plete, within  the  limits  of  the  Donaldson  and  Scott,  Daniel  Clark,  and  Conway 
grants,  and  that  after  setting  apart  to  each  of  said  settlers,  not  to  exceed  one  hundred 
and  sixty  acres,  the  residue  of  the  public  lands  within  said  grants  shall  continue  to 
be,  as  they  are  now,  a  part  of  the  public  domain:  And promded  further,  That  noth- 
ing in  this  act  shall  preclude  the  State  of  Louisiana  from  enforcing  its  claim  to  said 
residue  of  public  lands  under  the  acta  of  Congress  granting  swamp  lands  to  the  sev- 
eral States  of  the  Union. 

The  act  clearly  and  in  express  terms  declares  that  settlers  upon  the 
lands,  for  the  purpose  of  cultivation,  whose  titles  were  incompletei 
sboiild  have  the  right  to  perfect  homestead  entries  thereon. 

It  is  contended  by  counsel  for  the  State  of  Louisiana  that  there  ifi 
within  the  territory  restored  to  the  public  domain,  by  this  act,  some 
land  fit  for  cultivation,  in  the  meaning  of  the  act  which  granted  to  the 
State  swamp  and  overflowed  lands,  and  it  was  such  lands  that  settlers 
were  permitted  to  enter,  and  not  such  lands  as  the  State  has  the  right 
to  select  as  swamp  and  overflowed.  While  it  may  be  true  that  some  of 
the  land  within  the  territory  referred  to  is  of  the  character  stated 
by  counsel,  still,  I  cannot  adopt  that  construction  of  the  act  of  1889. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  445 

To  my  mind,  it  is  plain  that  the  act  gives  to  <<  actual  settlers  for  the 
purposes  of  agricalture"  the  preference  right  as  against  the  State  of 
Louisiana  to  enter  any  lands  upon  which  they  may  have  settled,  whether 
on  agricultural  lands  or  on  such  as  the  Stat«  might  select  as  swamp  and 
overflowed.    The  third  proviso  is  as  follows ; 

That  neither  the  olainiants  under  this  act  as  homesteaders  nor  the  State  of  Louisi- 
ana shall  be  entitled  to  indemnity  from  the  United  States  by  reason  of  the  passage 
hereof  or  of  any  action  under  it. 

This  proviso  evidently  has  reference  to  the  claim  of  Louisiana  for 
swamp  and  overflowed  lands,  for,  so  far  as  I  am  advised,  there  was  no 
other  grant  to  the  State  of  Loxusiana  of  lands  within  her  borders,  except 
the  existing  servitude  for  drainage  recognized  by  the  laws  of  the  State 
of  Louisiana,  which  is  provided  for,  as  will  be  seen,  in  the  second  sec- 
tion of  this  act. 

It  is  very  strange  that  Gongress  would  declare  that  the  State  of 
Louisiana  should  not  have  indemnity  from  the  United  States  by  reason 
of  the  passage  of  this  act,  or  of  any  action  under  it,  if  it  were  not  the 
purpose  of  the  act  to  cut  down  the  grant  to  the  State  to  the  extent  of 
the  claim  of  the  actual  settlers  for  purposes  of  agriculture. 

In  further  support  of  this  construction  of  the  act  of  Gongress,  I  call 
attention  to  two  other  provisos:  The  fourth  proviso,  after  stating  the 
character  of  settlers  that  shall  be  protected,  and  the  amount  of  land 
that  each  might  enter,  declared  that-^ 

the  residue  of  the  pnhlic  lands  within  said  grants  shall  continue  to  he,  as  they  are 
now,  a  part  of  the  public  domain. 

The  fifth  proviso  is  that — 

mothing  in  this  act  shall  preclude  the  State  of  Louisiana  from  enforciug  its  claim  to 
said  residue  of  public  lauds  under  the  acts  of  Congress  granting  swamp  lands  to  the 
several  States  of  the  Union. 

The  words  "  said  residue  of  public  lands,"  in  the  fifth  proviso,  clearly 
refers  to  that  residue  of  lands  which  is  restored  to  the  public  domain 
by  the  fourth  proviso  to  the  act;  that  is,  the  lands  not  occupied  by 
actual  settlers.  I  am  clearly  of  the  opinioif  that  this  language  will 
bear  no  other  construction. 

It  is,  therefore,  clear  to  my  mind  that  it  was  the  intention  of  Gon- 
gress to  give  to  the  settlers  a  preference  right  ovpr  the  State  of  Lou- 
isiana, and,  to  that  extent,  to  cut  off  the  grant  to  the  State  under  the 
act  of  1850,  supra. 

The  swamp  and  overflowed  lands  within  the  State  of  Louisiana  at 
the  date  of  the  passage  of  the  act  of  1889  were  not  a  part  of  the  pub- 
lic domain.  These  lands  hjid  been  disposed  of  by  the  act  of  1850  by  a 
grant  to  the  State  of  Louisiana.  See  Wright  v.  Eoseberry,  121  U.  S., 
488;  92  U.  8.,  733;  103  TT.  S.,  426;  97  XT.  S.,  497;  Lester's  Land  Laws, 
549  No.  758;  Oopp's  Land  Laws  v.  2,  p.  148;  4  L.  D.,  415;  20  Ark.,  100; 
24  Ark.,  431-444;  29  Ark.  56;  9  Gala.,  322  and  554;  27  Gala.,  87;  61 
Gala.,  341;  11  la.,  450;  S3  Mo.,  503;  58  Mo.,  258;  5  Or.,  48;  and  78 
Illfi.,133. 
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V. 

It  being  true  that  all  of  the  swamp  and  overflowed  lands  within  the 
State  of  LouiBiana  at  the  date  of  the  passage  of  the  act  of  1850,  which 
had  not  then  been  sold  by  the  United  States,  passed  to  the  State  of 
Louisiana;  and  it  being  true  also  that  the  title  in  the  State  vested  to 
all  that  portion  of  the  lauds  held  in  reservation  on  account  of  the 
Spanish  grants  which  the  courts  decided  did  not  pass  to  the  grantees, 
it  follows  that  the  act  of  1889  is  clearly  in  conflict  with  the  act  of  1850 
to  the  extent  that  it  interferes  with  the  grant  to  the  State  of  Louisiana. 
There  is  no  conflict  between  the  act  of  1850  and  the  aet  of  1889  as  to 
that  part  of  the  lands  restored  to  the  public  domain  by  the  latter  act, 
for  the  act  provides  that  the  State  of  Louisiana  may  enforce  its  claim 
to  "  said  residue  of  public  lands  " — ^i.  e.,  the  lands  restored  to  the  pub- 
lic domain  by  said  act.  The  conflict  between  the  two  acts  arises  out  of 
the  provision  in  the  act  of  1889  which  gives  certain  rights  to  settlers, 
to  the  extent  that  the  settlers  are  located  on  lands  that  went  to  the 
State  of  Louisiana  by  the  granting  act  of  1850;  to  that  extent,  their 
claims  conflict  with  the  claim  of  the  State.  Where  there  is  a  conflict 
between  two  titles,  and  either  standing  alone  would  be  good,  it  is  well 
settled  that  the  elder  must  prevail. 

The  act  of  1860  makes  an  express  grant  to  the  State  of  Louisiana. 
The  act  of  1889  does  not  make  a  grant  to  the  settlers  referred  to  therein, 
but  it  reserves  for  the  use  of  these  settlers  a  portion  of  these  lands — 
gives  to  such  settlers  certain  rights.  Where  the  rights  thus  given  con- 
flict with  the  right  of  the  State  in  regard  to  any  portion  of  said  lands, 
the  manifest  meaning  of  the  act  of  Congress  is  that  the  settlers  shall 
have  the  preference. 

VL 

This  presents  a  case  of  conflicting  claims  derived  from  thesame  source^ 
though  not  technically  a  qase  of  conflicting  grants;  but,  in  my  opinion, 
the  rule  for  determining  which  is  the  better  of  two  conflicting  grants  is 
applicable  to  this  case. 

In  1858  the  question  was  submitted  to  Attorney-General  Black  as  to 
the  duty  of  the  Secretary  of  the  Interior  in  reference  to  two  conflicting 
grants  made  by  Congress,  one  by  the  act  of  Congress  of  1850,  granting 
swanip  and  overflowed  lands  to  the  State  of  Arkansas,  and  the  other 
by  act  of  Congress  of  February,  1863,  granting  lands  to  the  State  of 
Arkansas  to  aid  in  the  construction  of  railroads;  and  under  this  last- 
named  grant  some  of  the  lands  previously  granted  to  the  State  of 
Arkansas  as  swamp  and  overflowed  lands  were  passed  to  the  State  for 
the  use  of  the  railroad  company.  The  question  presented  was,  which 
had  the  better  title  under  these  two  grants,  the  State  under  the  swamp- 
land grant  of  1850,  or  under  the  railroad  grant  of  1853.  The  Attorney- 
General  gave  it  as  his  opinion  that  the  grant  of  the  swamp  and  over 
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flowed  lands  by  the  act  of  1850  to  the  State  of  Arkansas  was  the  prior 
and  better  grant.    And,  in  his  reply,  he  said : 

Where  there  is  a  conflict  between  two  titles  derived  from  the  same  source,  either 
of  which  would  be  good  if  the  other  were  out  of  the  way,  the  elder  one  must  always 
prevail;  prior  in  tempore,  poriior  eel  in  Jure,  This  difficulty,  therefore,  is  solved  if 
the  mere  grant,  as  you  caU  it,  gave  the  State  a  right  to  the  land  from  the  day  of  it-s 
date.  'Iliat  it  did  so  there  can  l»e  no  doubt.  In  an  opinion  which  I  sent  you  on  the  7th 
of  June,  1857,  concerning  one  of  the  same  laws  now  under  consideration,  I  said  that  a 
grant  by  Congress  does  of  itself  proprio  tigore  pass  to  the  grantee  all  the  estate  which 
the  United  States  had  in  the  subject  matter  of  the  grant,  except  what  is  expressly 

excepted The  act  of  Congress  was  of  itself  a  present  grant, 

wanting  nothing  but  a  definition  of  boundaries  to  make  it  perfect ;  and  to  attain  that 
object,  the  Secretary  of  the  Interior  was  directed  to  make  out  an  accurate  list  and 
plat  of  the  lands,  and  cause  a  patent  to  issue  therefor.    9  Op.  Att'y-Gen. 

As  to  the  intention  of  Congress  by  the  latter  act — the  act  of  1853,  to 
undo  what  it  had  done  by  the  act  of  1850,  the  Attorney-Geueral  said: 

The  subsequent  grants  by  Congress  to  the  State  for  the  use  of  the  railroad  could 
not  have  been  intended  to  take  away  from  the  State  the  rights  previously  vested  in 
her  for  other  purposes.  We  are  never  to  impute  such  intentions  to  the  legislative 
department  when  any  other  construction  can  be  given  to  the  words  of  a  statute. 
Ibid. 

As  to  the  act  of  1889, 1  have  no  donbt  that  it  was  the  intention  of  Oon* 
gress  to  cut  down  the  grant  to  the  State  under  the  act  of  1850,  to  the 
extent  that  might  be  necessary  to  protect  settlers  upon  these  lands. 

Attorney-General  Black,  in  the  same  opinion,  speaking  of  what  would 
be  the  duty  of  the  Secretary  of  the  Interior  should  it  be  the  case  that 
Congress  had  intended  to  repeal  the  former  grant,  said: 

Even  if  we  eould  suppose  that  to  be  the  meaning  of  Congress,  it  would  avail  noth- 
ing to  the  latter  grantee,  since  in  all  cases  of  conveyance  a  later  grant  must  yield  to 
an  earlier  one. 

This  opinion  is  cited  and  approved  by  the  supreme  court  of  the  United 
States  in  Wright  v.  Eoseberry,  121  TT.  S.,  488. 

The  supreme  court  of  the  United  States,  in  Chandler  v.  Calumet  and 
Hecla  Mining  Co.,  149  U.  S.,  91,  referring  to  the  decision  in  Wright  v. 
Boseberry,  stated  it  was  held  in  that  case  that  evidence  was  admissible 
to  determine  whether  certain  lands  were  in  fact  swamp  and  overflowed 
at  the  date  of  the  swamp  land  grant,  and  added:  << and  that  if  proved 
to  have  been  such  the  rights  ot  subsequent  claimants,  under  other  laws, 
would  be  subordinate  thereto.'^ 

This  rule  for  determining  the  priority  and  validity  of  a  grant  as  between 
conflicting  grants,  applies  as  well  to  intentional  as  to  unintentional 
conflicts.  It  goes  upon  the  idea  that  the  grantor,  having  parted  with 
the  title,  cannot  make  a  grant  to  or  confer  a  right  upon  another  which 
conflicts  with  the  former  grant.  I  am  of  the  opinion  that  when  there  is 
a  conflict  between  the  claim  of  a  settler  under  the  act  of  1889,  and  the 
right  of  the  State  under  the  act  of  1850,  you  should  treat  the  case  as 
one  presenting  couflicting  grants  or  claims  from  the  same  source,  and, 
as  the  grant  to  the  State  is  the  elder,  it  should  prevaiL 
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I  therefore  advise  that  there  is  no  valid  reason  why  the  issuing  of 
patent  for  the  selection  of  lands  made  by  the  State  of  Louisiana  as  per 
said  list  N"o.  45,  approved  by  you,  should  be  longer  suspended,  and  that 
the  order  of  suspension  be  revoked. 
Approved, 

Hoke  Smith, 

Secretary. 


BAILBOAB  GBANT— INDEMNITY  SELECTIONS. 

NoBTHBEN  Pacific  R.  R.  Co. 

Lands  within  the  Umits  of  the  legiBlative  withdrawal  on  general  ronte  of  the  Northern 
Pacific  main  line  (from  Wallnlato  Portland),  and  also  within  the  indemnity  limits 
of  the  grant  to  said  company  for  a  hranch  line  (from  Portland  to  Pnget  Sonnd), 
are  not  subject  to  selection  as  indemnity  for  losses  on  the  branch  line  while  so 
withdrawn ;  and  the  subsequent  forfeiture  by  the  act  of  September  29,  1890,  of 
the  lands  thus  withdrawn  precludes  the  assertion  of  indemnity-claim  thereto  on 
account  of  said  branch  line. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

17^  1893. 

On  the  11th  of  May,  1892,  your  office  rejected  indemnity  selection 
list  No.  20,  made  by  the  Northern  Pacific  Railroad  Company  on  the 
24th  of  October,  1888,  and  approved  by  the  local  officers  at  Vancouver 
land  district,  Washington,  on  the  13th  of  July,  1891. 

The  land  embraced  in  the  list  is  within  the  forty-mile  limits  of  the 
grant  of  July  2, 1864,  to  said  company  (13  Stat.,  356),  on  its  line  from 
Wallula  down  the  Columbia  River  to  Portland,  Oregon,  and  were 
withdrawn  August  13,  1870,  on  filing  its  map  of  general  route.  It  is 
also  within  the  indemnity  limits  of  the  part  of  the  company's  grant, 
under  the  joint  resolution  of  May  31, 1870,  from  Portland  to  Puget 
Sound.    (16  Stat,  378). 

Your  office  held  that  the  lands  being  within  the  granted  limits  on 
general  route,  under  act  of  July  2, 1864,  for  that  part  of  the  line  of 
road  down  the  Columbia  River,  could  not  be  selected  for  indemnity 
purposes  for  losses  on  the  part  of  the  line  from  Portland  to  Puget 
Sound. 

Your  office  also  held  that  at  the  time  of  the  company's  application  to 
select,  the  lands  were  reserved  from  selection  as  indemnity,  by  reason 
of  being  within  the  granted  limits  to  a  railroad  company,  which  lands 
were  forfeited  to  the  United  States  by  the  act  of  September  29, 1890 
(26  Stat.,  496),  and  that  the  sixth  section  of  said  act  expressly  provided 
that  no  lands  declared  forfeited  by  that  act,  should  inure  to  the  benefit 
of  any  state  or  corporation  to  which  lands  may  have  been  granted  by 
Congress. 
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In  the  notice  of  appeal  to  the  Department,  it  is  alleged  that  yonr 
office  erred  in  yoar  rulings,  as  above  stated,  and  in  not  holding  that 
the  lands  were  not  within  the  purview  of  the  forfeiture  act  of  Sei)tem- 
ber  29, 1890,  being  opposite  a  constructed  railroad. 

That  portion  of  the  Northern  Fjacific  Bailroad  along  the  Columbia 
Kiver,  to  which  these  lands  were  granted,  has  never  been  constructed, 
while  that  portion  from  Portland  to  Puget  Sound,  has  been.  Had  the 
lands  selected  been  within  the  granted  limits  of  the  last  named  road, 
or  branch,  the  claim  of  the  company,  that  they  were  opposite  a  con- 
structed road,  and  hence  not  within  the  purview  of  the  forfeiture  act, 
could  be  urged  with  much  greater  force.  Being,  however,  within  the 
granted  limits  of  a  road  which  was  not  constructed,  they  were  subject 
to  the  act  of  1890,  which  forfeited  such  lands  to  the  United  States. 

Granted  lands  are  not  subject  to  indemnity  selection^by  the  company 
to  which  they  are  granted,  or  by  any  other  company.  So  long,  there- 
fore, as  these  lauds  remained  within  the  limits  of  the  unforfeited 
grant  to  what  was  expected  to  be  the  main  line  of  the  Northern  Pacific 
Kailroad,  they  were  not  subject  to  selection  as  indemnity  lands  by  what 
was  expected  to  be  a  branch  line  of  the  same  road.  They  remained 
within  that  grant  until  the  passage  of  the  forfeiture  act  of  September 
29, 1890,  and  that  act  expressly  provided  that  no  lands  forfeited  thereby 
should  inure  to  the  benefit  of  a  corporation  to  which  Congress  had  pre- 
viously granted  lands. 

My  conclusion  is,  that  on  the  24th  of  October,  1888,  the  date  of  the 
company's  selection,  the  lands  being  then  within  the  limits  of  the  leg- 
islative withdrawal  in  satisfaction  of  the  grant  of  1864,  to  said  road. 
were  not  subject  to  indemnity  selection.  That  such  inhibition  remained 
In  force  until  the  passage  of  the  forfeiture  act  of  1890,  which  expre<^sly 
provided  that  no  lands  declared  forfeited  to  the  United  States  by  that 
act,  should,  by  reason  of  such  forfeiture,  inure  to  the  benefit  of  any 
State  or  corporation  to  which  lands  had  been  granted,  nor  should  the 
moiety  of  the  lands  granted  to  any  railroad  company  on  account  of  a 
main  and  a  branch  line  appertaining  to  uncompleted  road,  and  thereby 
forfeited,  within  the  conflicting  limits  of  the  grants  for  such  main  and 
branch  lines,  when  but  one  of  such  lines  had  been  completed,  inure  by 
virtue  of  the  forfeiture  thereby  declared,  to  the  benefit  of  the  completed 
line. 

It  follows,  therefore,  that  the  decision  appealed  from^  is  correct^  and 
it  is  hereby  affirmed. 

1600— TOL 17 ^29 
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APPnOXIMATION— PUBCHASE  UNDER  SECTION  8,  ACT  OF  SEPTEMBER 

29,  1890. 

Jahes  B.  Daniel. 

# 

Persons  qualified  to  purchase  from  the  United  States,  nnder  the  provisions  of  section 
3,  act  of  September  29, 1890,  may  take  a  technical  half  section,  when  so  platted, 
even  though  such  half  section  contains  more  than  three  hundred  and  twenty 
acres.  If  the  land  lies  in  different  sections,  or  is  made  up  of  different  quarter 
sections  or  lots,  the  acreage  must  then  approximate,  as  nearly  as  may  be,  the 
quantity  named  in  the  act. 

Beoretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

17^  1893. 

On  the  19th  of  May,  1891,  James  E.  Daniel  parchased,  under  the  pro- 
visions  of  the  third  section  of  the  act  of  September  29, 1890,  {26  Stat., 
496)  the  N.  J  of  Sec.  31,  T.  3  K.,  E.  32  E.,  La  Grande  land  district,  Ore- 
gon. He  paid  the  price  of  one  dollar  land  twenty-five  cents  per  acre 
for  the  land,  as  fixed  by  said  act,  and  the  local  officers  issu^  to  him 
a  receipt,  and  final  certificate  ^o.  4612. 

On  June  22, 1892,  your  office  suspended  the  cash  entry  of  Daniel, 
<^  because  the  tract  applied  for  is  in  excess  of  the  acreage  allowed  to 
be  purchased  under  the  provisions  of  the  forfeiture  act  of  September 
29, 1890,''  and  directed  the  local  officers  to  notify  the  claimant  "  that 
he  will  be  required  to  relinquish  one  subdivision  of  his  present  entry, 
which  will  cause  the  land  entered,  not  to  exceed  three  hundred  and 
twenty  acres,  and  that  he  will  be  allowed  to  elect  which  portion  he  will 
retain." 

The  case  is  brought  to  the  Department  upon  appeal  by  Daniel,  from 
your  decision. 

The  act  of  September  29, 1890,  was  entitled  "An  act  to  forfeit  cer- 
tain lands  heretofore  granted  for  the  purpose  of  aiding  in  the  construc- 
tion of  railroads,  and  for  other  purposes."  Among  other  things  pro- 
vided for  in  the  third  section,  it  was  provided  that 

where  persouB  may  have  settled  said  lands  with  the  bona  fide  intent  to  secure  title 
thereto,  by  purchase  from  the  State  or  corporation,  when  earned  by  compliance  with 
the  conditions  orrequirements  of  the  granting  acts  of  Congress;  they  shall  be  entitled 
to  purchase  the  same  from  the  United  States,  in  quantities  not  exceeding  three  hun- 
dred and  twenty  acres  to  any  one  such  person,  at  the  rate  of  one  doUar  and  twenty- 
five  cents  per  acre,  at  any  time  within  two  years  from  the  passage  of  thia  act. 

In  transmitting  the  appeal  of  Daniel  from  your  office  decision,  the 
register  concluded  his  letter  by  saying: 

In  this  connection  wiU  say  that  this  office  held  that  all  purchasers  under  that  act 
were  entitled  to  file  upon  a  technical  quarter  section  of  land,  and  also  a  technical 
half  section  of  land.  If  this  is  oTerruled,  it  wiU  be  a  great  burden  to  a  large  num- 
ber of  holders  of  that  class  of  lands.  The  reason  of  this  is  apparent,  if  you  will 
take  a  look  at  the  plats,  and  note  the  manner  of  survey. 

In  his  application  to  purchase,  Daniel  showed  that  he  was  of  the 
class  mentioned  in  section  three  of  said  act,  and  that  he  had  been  in 
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the  actual  possession  of  the  land  since  July,  1878,  having  established 
his  residence  thereon  on  the  8th  of  that  month,  and  resided  there  con- 
tinuously since.  That  his  improvements  thereon  were  of  the  value  of 
tl,500,  consisting  of  a  post  and  wire  fence  around  the  entire  tract,  and 
a  house,  blacksmith  shop  and  barn,  and  that  he  had  all  the  land  plowed, 
and  had  raised  crops  on  it  for  the  past  ten  years. 

Ordinarily,  a  half  section  of  land  contains  three  hundred  and  twenty 
acres,  and  a  quarter  section,  one  hundred  and  sixty.  Section  2259, 
Eevised  Statutes,  which  provided  for  preemption  filings,  after  describ- 
ing the  persons  who  were  qualified  pre-emptors,  said  any  such  person 
"is  authorized  to  enter  with  the  register  of  the  land  office  for  the  dis- 
trict in  which  such  land  lies,  by  legal  subdivisions,  any  number  of  acres 
not  exceeding  one  hundred  and  sixty,  or  a  quarter  section  of  land",  etc. 

Under  this  provision  of  law,  the  Department  has  uniformly  held  that 
a  pre- emptor  might  make  entry  of  a  surveyed  quarter  section  as  such, 
regardless  of  what  may  be  the  actual  area  thereof  The  rule  is  differ- 
ent, however,  where  the  entry  embraces  tracts  lying  in  different  quar- 
ter sections.  In  such  case,  the  acreage  is  required  to  approximate,  as 
nearly  as  may  be,  one  hundred  and  sixty  acres.  This  was  held  in  the 
case  of  James  B.  Bums  (7  L.  D.,  20),  and  several  cases  are  therein 
cited  in  support  of  the  rule. 

Section  2289,  Bevised  Statutes,  provides  for  homestead  entries,  and 
contains  language  similarto  that  used  in  relation  to  preemptions.  Quali- 
fied persons  are  <^  entitled  to  enter  one  quarter  section,  or  a  less  quan- 
tity ^j  etc.,  not  to  "  exceed  in  the  aggregate,  one  hundred  and  sixty 
acres. ^'  The  words  "  one  quarter  section  ",  and  "  one  hundred  and  sixty 
acres",  are  used  interchangeably  in  all,  or  nearly  all,  the  laws  relating 
to  public  lands. 

In  the  case  of  William  O.  Elson  (6  L.  D.,  797),  which  was  the  case 
of  a  homestead  entry,  and  in  which  the  question  was  very  thoroughly 
considered  by  Secretary  Yilas,  it  was  held  that  the  entry  of  ^  surveyed 
quarter  section  as  such,  is  authorized  by  the  preemption  and  homestead 
laws,  and  the  limit  of  acreage  applied  only  when  entry  is  made  of  parts  of 
quarter  sections.  In  that  case,  the  quarter  section  for  which  entry  was 
made,  embraced  183.70  acres.  Your  office  had  required  the  entryman 
to  relinquish  a  legal  subdivision,  <^  so  that  the  entry  would  more  nearly 
approximate  to  one  hundred  and  sixty  acres,  than  it  does  now."  The 
Department  reversed  said  decision,  and  directed  that  patent  issue  for 
the  quarter  section  entered. 

The  case  of  Elson  is  cited  with  approval  in  the  case  of  Benjamin  L. 
Wilson  (10  L.  D.,  524),  although  in  that  case  the  entry  was  made  up  of 
separate  and  several  lots,  instead  of  a  technical  quarter  section,  and 
the  entryman  was  required  to  relinquish  a  legal  subdivision,  so  as  to 
make  his  entry  approximate  one  hundred  and  sixty  acres. 

In  the  act  under  consideration,  Congress  authorized  persons  to  pur« 
chase  land  ih  quantity  equaling  a  half  section.    It  was  not  said  that 
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they  might  purchase  a  half  section,  or  three  hundred  and  twenty  acres, 
but  the  number  of  acres  were  named.  In  the  case  at  bar,  Daniel  is 
entitled  to  purchase  three  hundred  and  twenty  acres  of  the  land  set- 
tled by  him.  The  technical  half  section  upon  which  he  settled,  con- 
tains more  than  three  hundred  and  twenty  acres,  but  if  he  omits  any 
legal  subdivision  thereof,  the  quantity  which  he  is  entitled  to  purchase, 
will  not  remain.  That  the  half  section  settled  by  him,  contains  more 
than  three  hundred  and  twenty  acres,  is  no  fault  of  his,  and  he  does 
not  seek  to  acquire  title  to  the  excess,  without  payment,  but  has  paid 
the  full  government  price  for  the  whole  half  section. 

Under  the  circumstances  of  the  case,  and  in  view  of  the  statement  of 
the  register,  in  his  letter  transmitting  the  appeal,  that  to  deprive  par- 
ties who  are  entitled  to  purchase  under  the  act,  of  the  privilege  of 
filing  upon  a  technical  half  section,  would  cause  great  hardship  to  the 
holders  of  that  class  of  lands,  I  am  disposed  to  apply  to  this  case  the 
rule  applied  by  the  Department  to  cases  under  the  homestead  and  pre- 
emption laws,  in  the  cases  herein  cited. 

This  would  lead  to  holding,  that  under  the  act  of  September  29, 
1890,  persons  qualified  to  purchase  from  the  United  States,  under  the 
provisions  of  the  third  section  of  said  act,  may  purchase  a  technical 
half  section,  platted  as  such,  even  though  such  half  section  contains 
more  than  three  hundred  and  twenty  acres.  When  the  land  sought 
lies  in  different  sections,  or  is  made  up  of  different  quarter  sections  or 
lots,  the  acreage  must  be  required  to  approximate,  as  nearly  as  maybe, 
to  the  quantity  named  in  the  act.  The  decision  appealed  from  is  modi- 
fied accordingly* 

EXJMBLEY  t?.  OAUSBT. 

On  the  application  of  the  defendant  a  rehearing  is  ordered  liereiii 
(see  16  L.  D.,  266)  by  Secretary  Smith,  October  17, 1893. 


TIMBER   CULTURE    CONTEST— FAILURE   OF    SPECIFIC    CHABOB. 

Alexander  v.  Hamlin. 

A  contestant  is  required  to  make  a  specific  charge  of  defaalt,  and  prove  the  defanlt 

as  charged,  and,  in  case  of  failure  so  to  do,  the  issue  is  between  the  entryman 

and  the  govemnient. 
The  dismissal  of  a  contest,  on  the  failure  of  the  specific  charge,  does  not  relieve  the 

entryman  from  the  consequences  of  his  non-compliance  with  the  requirements 

of  the  law. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 

17y  1893. 

On  the  17tli  of  June,  1885,  John  D.  Hamlin  made  timber-caltare  entry 
for  the  K.  J  of  the  SE.  J,  and  the  N.  J  of  the  SW.  i  of  Sec.  12,  T.  20 
S.,  E.  21  W.,  Wa  Keeney  land  district,  Kansas. 
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On  the  25tli  of  August,  1890,  Margaret  T.  Alexander  filed  an  affida- 
vit of  contest  against  said  entry,  in  whicli  she  alleged  that  she  was  well 
acquainted  with  the  tract  of  land,  and  knew  its  present  condition,  and 
that  ^^the  said  John  D.  Hamlin  has  failed  to  plant  or  cause  to  be  planted 
to  trees,  tree  seeds,  or  cuttings^  ten  acres  of  said  land  from  date  of 
entry  to  present  time,  and  has  failed  to  cultivate  said  land  the  last 
year  since  date  of  entry.'' 

The  hearing  which  followed,  resulted  in  a  decision  by  the  local  officers, 
on  the  26th  of  N"ovember,  1890,  in  fovor  of  the  contestant,  which  was 
affirmed  by  your  office  on  the  7th  of  March,  1892.  A  further  appeal 
brings  the  case  to  the  Department.  In  the  decision  of  your  office,  the 
evidence  at  the  hearing  is  summarized  as  follows: 

The  testimony  of  all  the  witnesses  m  this  case  show  that  there  are  abont  sixty  acres 
of  said  tract  under  a  good  state  of  cnltivation,  but  that  at  the  time  the  hearing  was 
had  there  were  no  trees  worth  speaking  of  growing  on  the  land.  It  also  appears  that 
the  sixty  acres  have  been  cultivated  to  crop  each  year  for  several  years  past.  Con- 
t^tant's  witnesses  testify  in  substance  that  they  were  acquainted  with  the  land  and 
that,  so  far  as  they  knew,  no  trees,  tree  seeds  or  cuttings  have  ever  been  planted 
thereon.  The  defendant  and  his  witnesses,  however,  testified  that  ten  acres  were 
planted  in  the  spring  of  1888,  to  cuttings  or  cuttings  and  tree  seeds,  which  failed  to 
grow^  and  in  the  spring  of  1889,  same  number  of  acres  were  planted  to  cuttings  and 
tree  seeds,  a  small  proportion  of  which — from  i  to  ^ — ^made  a  small  growth  and  then 
died.  In  the  fall  of  1889,  aU  of  the  ground  it  seems,  was  plowed  and  sown  to  wheat 
by  a  tenant  of  the  defendant  who,  it  is  stated  was  to  plant  ten  acres  to  trees,  or  out- 
tings,  which  he  failed  to  do,  so  in  the  spring  of  1890,  the  defendant  caused  ten  acres 
to  be  planted  to  tree  seeds  (ash)  which  was  done  with  a  spade,  in  with  the  wheat. 

I  find  the  foregoing  a  very  fair  summary  of  the  evidence  in  the  case, 
and  it  will  be  observed  that  the  allegations  of  the  affidavit  of  contest 
are  not  sustained  thereby.  Mrs.  Alexander  alleged  that  Hamlin  had 
'^failed  to  plant  or  cause  to  be  planted  to  trees,  tree  seeds  or  cuttings, 
ten  acres  of  said  land  from  the  date  of  his  entry  to  the  time  of  filing 
her  affidavit."  The  evidence  shows  that  he  planted,  or  caused  to  be 
planted,  ten  acres  of  said  tract  to  trees,  tree  seeds,  or  cuttings,  in  the 
spring  of  1888,  in  the  spring  of  1889,  and  in  the  spring  of  1890. 

She  also  alleged  that  he  '^failed  to  cultivate  said  land  the  last  year 
since  date  of  entry,"  while  the  evidence  showed  that  sixty  acres  of  said 
tract  were  under  a  good  state  of  cultivation  and  had  been  cultivated  to 
crop  each  year  for  several  years. 

It  is  clear,  therefore,  that  the  charges  laid  by  Mrs.  Alexander,  were 
not  established  by  the  evidence  at  the  hearing.  Her  charges  were 
specific,  which  was  not  the  case  in  Jenks  v.  Hartwell's  Heirs  (13  L.  D., 
337),  wherein  it  was  said:  "  If  the  plaintiff  had  been  required  to  make 
specific  charges  of  failure,  and  had  failed  to  establish  those  charges  by 
his  evidence,  he  would  not  have  been  allowed  to  succeed,  although 
the  evidence  might  have  disclosed  defaults  not  specifically  charged." 
In  support  of  that  doctrine  the  case  of  Piatt  t^.  Yachon  (7  L.  D.,  408)^ 
is  cited. 
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The  case  last  cited  not  only  sustained  the  rale  laid  down  in  the  Jenks 
case,  bat  it  was  also  therein  said, — 

The  oonteetant  having  failed  to  sagtaiii  his  charges,  the  qaestion  of  canceling  Che 
entry  and  forfeiting  the  entryman's  claim,  becomes  one  between  him  and  the  gov- 
ernment  alone,  and  generally  in  sach  cases,  where  bad  faith  cannot  reasonably  be 
inferred,  the  entry  will  be  permitted  to  remain  intact. 

This  rale  was  followed  in  the  case  of  Meyhok  v.  Ladehoff  (9  L.  D., 
327).  In  short,  the  settled  rule  of  the  Department  is,  that  the  plaintiff 
mnst  make  specific  charges  of  default,  and  prove  thedefaults  as  charged, 
and  in  case  of  failure  to  do  so,  the  issue  is  between  the  entryman  and 
the  government. 

In  view,  therefore,  of  the  charges  of  the  contestant  in  her  affidavits 
of  the  evidence  at  the  hearing,  and  of  the  rulings  of  the  Department  in 
the  cases  cited,  I  am  obliged  to  dismiss  her  contest. 

This  however,  does  not  relieve  the  entryman  and  his  entry  from  the 
consequences  of  his  non-compliance  with  the  requirements  of  the  timber 
culture  law.  From  an  examination  of  the  record  in  the  case,  I  am 
thoroughly  convinced  that  no  effort,  in  good  faith,  was  made  on  his  part 
to  secure  a  growth  of  timber  upon  the  tract,  by  compliance  with  the 
timber  culture  law.  His  efforts  seemed  to  have  been  directed  to  grow- 
ing crops  of  wheat  each  year  upon  the  tract,  instead  of  securing  a 
growth  of  trees.  His  plantings  of  tree  seeds,  and  cuttings,  were  not 
calculated  to  result  successfully,  and  exhibited  a  lack  of  ordinary  dili- 
gence. 

It  was  held  in  the  case  of  Fierce  v.  McDougal  (11  L.  D.,  183),  that  a 
timber  culture  entry  must  be  canceled  if  the  evidence  shows  that  the 
failuse  to  secure  a  growth  of  timber  results  from  a  want  of  ordinary 
diligence  on  the  part  of  the  entryman.  I  think  the  case  at  bar  comes 
precisely  within  that  rule,  and  the  entry  of  Hamlin  is  accordingly  hereby 
canceled. 

The  decision  appealed  from  is  modified  as  herein  indicated. 


8ETTL.EMENT  CliAIMS-POSTEB  KOTIGQB. 

Smith  v.  Johnson  et  al. 

Kotioet  defining  the  extent  of  a  settlement  claim  posted  in  oonspioaont  places 
thereon,  are  sufficient  to  protect  such  claim  as  against  subsequent  settlns;  and 
it  is  immaterial  in  such  case  whether  the  later  settler  has  actual  notice  or  not» 
if  the  posted  notices  are  of  such  character  that  they  might  have  been  seen  by  a 
reasonable  exercise  of  diligence. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office,  October  18^  1893. 

On  February  23, 1891,  Abraham  Johnson  made  homestead  entry  No. 
2169,  for  the  KW.  J  of  Sec.  7,  T.  48  liT.,  E.  8  W.,  and  on  February  24, 
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1891,  Owen  R.  Tracy  made  homestead  entry  No.  2218,  for  the  NE.  J  of 
the  said  Sec.  7,  T.  48  K,  E.  8  W.,  Ashland  land  district,  Wisconsin. 

Subsequently,  Henry  M.  Smith  made  application  to  enter  the  S.  i  of 
the  NE.  I  and  the  S.  ^  of  the  N  W.  ^  of  said  section  7,  under  the  home- 
stead laws,  bnt  his  claim  was  rejected  because  of  conflict  with  the 
entries  of  Johnson  and  Tracy. 

Smith  thereux)on  initiated  contests  against  said  entries,  alleging  that 
he  established  his  bona  flde  residence  on  the  land  applied  for  by  him, 
on  the  2d  of  June,  1888,  and  had  ever  since  maintained  it  thereon. 

A  trial  was  had  on  May  15, 1891,  and  on  May  20,  after  considering 
the  evidence  submitted,  the  register  and  receiver  found  in  favor  of 
Johnson  and  Tracy,  and  reconmieuded  that  their  said  homestead  entries 
be  allowed  to  remain  intact. 

Appeal  was  taken  by  Smith,  and  on  July  30, 1892,  your  office  modi- 
fied the  finding  of  the  register  and  receiver,  directing  that  so  much  of 
Tracy's  entry  as  conflicted  with  the  S.  J  of  the  NB.  J  be  held  for  can- 
cellation, and  held  that  although  Smith's  settlement  was  made  before 
the  land  was  entered,  no  improvements  were  placed  by  him  on  any  of 
the  land  except  on  the  S.  i  of  the  NE.  ^  of  said  section,  and  that  in  the 
absence  of  actual  notice  to  Johnson,  Smith  acquired  no  right  outside 
of  the  technical  quarter  section  ux>on  which  his  improvements  were 
placed.  It  appears  further  that  on  the  trial  before  the  register  and 
receiver  Smith,  who  was  a  native,  of  Ireland^  was  allowed  to  make  oral 
proof  of  his  declaration  of  intention  to  become  a  citizen  of  the  United 
States,  without  being  required  first  to  lay  the  necessary  predicate  for 
the  introduction  of  secondary  evidence,  and  the  question  was  made 
before  your  office  on  appeal,  that  inasmuch  as  it  appeared  that  he  failed 
to  file  any  record  evidence  showing  that  he  had  ever  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States,  he  is  barred  from  assert- 
ing any  rights  which  he  may  have  to  the  land  by  reason  of  his  settle- 
ment and  occupation.  In  this  your  office  held  in  substance  that  the 
positive  statement  of  Smith  under  oath,  that  he  declared  his  intention 
to  become  a  citizen  of  this  country  in  May,  1887,  having  been  allowed 
without  objection,  and  being  uncontradicted  in  the  record,  must  be 
taken  as  true,  but  required  him  to  famish  the  best  evidence  6f  said 
declaration  of  intention  within  thirty  days  from  the  time  of  rendering 
said  decision. 

Smith  has  appealed  to  the  Department  from  the  judgment  of  your 
office,  as  has  also  Tracy;  the  former  complaining  that  error  was  com- 
mitted in  not  allowing  him  the  S.  i  of  the  KW.  J  claimed  by  him  in  con- 
flict with  Johnson's  entry  and  claim,  and  the  latter,  because  your  office 
holds  for  cancellation  so  much  of  his  entry  as  conflicts  with  the  S.  ^  of 
the  NE.  i. 

The  attorneys'  briefs  in  the  case  raise  some  questions  as  to  the  pre- 
ponderance of  testimony,  but  it  is  proved  that  the  land  in  controversy 
was  a  portion  of  that  formerly  included  within  the  Umits  of  the  grant 
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to  the  Wisconsin  Central  Bailroad,  but  was  forfeited  by  the  act  of  Con- 
gress approved  September  29, 1890,  (26  Stat.,  496)  and  became  subject 
to  entry  February  23, 1891.  The  second  section  of  said  act  provides 
in  substance  that  all  persons  who,  at  the  date  of  the  passage  of  said 
act,  were  actual  settlers  in  good  faith  on  any  of  the  lands  forfeited,  on 
making  due  claim  on  said  lands  under  the  homestead  law,  within  six 
months  after  the  passage  of  the  act,  shall  be  entitled  to  a  preference 
right  to  enter  the  same  under  the  provisions  of  said  act  and  the  home- 
stead law,  and  shall  be  regarded  as  such  actual  settler  from  the  date 
of  actual  settlement  or  occupation. 

It  is  proven  with  reasonable  certainty  that  Smith  settled  upon  the 
laud  in  question  June  2, 1888,  caused  to  be  erected  a  house  on  the  S£. 
J  of  the  NE.  J,  and  made  other  valuable  improvements,  since  which 
time  he  has  made  the  same  exclusively  his  home.  He  also  proves  that 
the  first  year  he  went  there,  he  put  his  claim  on  the  quarter  post  and 
the  eighth  post  and  at  the  KB.  quarter  of  the  section,  and  on  the  eighth 
post,  also  NW.  corner  post,  and  on  the  door  of  his  cabin.  These  posted 
notices  each  had  Smith's  name  and  a  description  of  his  claim.  They 
were  renewed  some  time  in  the  winter  of  1889  and  1890,  and  appear  to 
have  been  there  at  the  time  of  the  entry  of  the  claimants  Tracy  and 
Johnson. 

After  said  land  became  subject  to  entry,  and  within  the  six  months 
allowed  by  section  two  of  the  act  hereinbefore  referred  to,  but  subse- 
quent to  the  homestead  entries  ot  Johnson  and  Tracy,  in  pursuance  of 
his  said  settlement  right  he  made  application  to  enter  the  land  claimed 
by  him. 

The  only  question  to  be  considered  in  view  of  the  conclusions  of  evi- 
dence hereinbefore  reached,  is  the  extent  of  Smith's  claim  by  reason  of 
his  settlement,  improvements  and  notice. 

It  i&  a  well  established  rule  of  the  Department  that  the  notice  given 
by  settlement  and  improvement  extends  only  to  the  technical  quarter 
section  upon  which  the  settlement  and  improvements  are  made,  or,  in 
other  words,  to  the  quarter  section  as  defiued  by  the  public  surveys. 
L.  E.  Hall  (5  L.  I).,  141);  Cooper  v.  Sandford  (11  L.  D.,  404);  Pooler  r. 
Johnson  (13  L.  D.,  134)5  Shearer  v.  Rhone  (13  L.  D.,  480);  Staples  v. 
Eichardson  (16  L.  D.,  248)  and  Sweet  v.  Doyle  et  ah  (17  L.  D.,  197). 
But  it  has  never  been  held  that  the  notice  given  by  settlement  and 
improvement  is  the  only  sufficient  notice.  On  the  contrary,  it  has  been 
repeatedly  held  that  notice  given  in  any  competent  manner  is  suflBcient 
See  L.  E.  Hall  and  Cooper  v.  Sandford,  above  cited. 

In  the  case  of  Sweet  v,  Doyle  {supra)  the  other  cases  hereinbefore 
cited  are  carefully  reviewed,  and  in  that  case  it  was  held  that 

Notieos  describing  tlie  claimed  land,  posted  in  conspicaous  places  on  the  tract 
wonld  seem  to  be  quite  as  effectual  in  notifying  others  of  the  extent  of  the  claim,  as 
improvements  placed  on  the  different  subdivisions^  such  as  oonld  be  placed  there 
during  the  first  period  of  a  settlement  claim. 
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It  is  trae  that  this  delivery  is  to  some  extent  in  the  nature  of  a  dic- 
tum, it  appearing  that  homestead  claimants  had  actual  notice  in  that 
case,  but  I  am  of  the  opinion  that  it  is  sound  law,  and  that  it  is  imma- 
terial whether  claimants  had  actual  notice  or  not,  provided  the  notice 
was  of  such  character  that  it  might  have  been  seen  by  a  reasonable 
exercise  of  precautionary  diligence. 

In  the  case  at  bar,  it  is  admitted  that  Smith  made  his  settlement 
prior  to  the  homestead  entries.  His  improvements  were  placed  on  the 
SE.  i  of  the  'SE.  i  of  Sec.  7,  but  he  claimed  from  the  beginning  all  of 
the  land  in  controversy,  and  I  am  of  the  opinion  that  his  posting  was 
sufficient  notice. 

On  the  question  of  practice  in  your  office,  relative  to  the  filing  of 
certified  copy  of  Smith's  declaration  of  intention  to  become  a  citizen  of 
the  United  States,  while  it  is  of  questionable  propriety,  and  liable  to 
result  in  abuses  and  slipshod  practice,  to  allow  the  filing  of  material 
evidence  after  the  case  has  gone  to  judgment,  in  the  case  at  bar  the 
substantial  rights  of  the  parties  were  not  prejudiced  thereby. 

The  judgment  of  your  office,  holding  that  Smith's  claim  must  be 
rejected  as  to  the  S.  i  of  the  KW.  ^  because  made  for  land  in  different 
quarter  sections  with  improvement  and  settlement  all  in  one  quarter, 
must  be  reversed  as  to  such  ruling,  and  since  he  is  a  prior  settler  on 
the  land,  and  that  he  is  now  claiming  the  same  land  claimed  by  him 
from  the  first,  the  homestead  entries  of  Johnson  and  Tracy  should  be 
canceled,  in  so  far  as  they  conflict  with  Smith's  claim,  and  he  be  allowed 
to  make  entry  for  the  S.  J  of  the  N  W.  J  and  the  S.  i  of  the  NB.  J  of 
said  section.    The  judgment  appealed  from  is  so  modified. 


6IOIJX  TS-DIAN  LANDS-ALI.OTMENT. 

Black  Tomahawk  «.  Waldbon. 

The  right  to  receive  an  allotment  of  Sionx  Indian  land  a«  provided  by  the  act  of 
March  2, 1889,  does  not  extend  to  the  half  breeds,  or  descendants  of  the  mixed 
bloods,  whose  claims  were  recognized  in  the  treaty  of  18S0,  and  for  whom  special 
provision  was  made  in  accordance  with  said  treaty  by  the  act  of  July  17,  1854. 

The  last  proviso  to  section  8,  act  of  March  2, 1889,  does  not  confer  the  general  right 
to  receive  allotments  upon  half  breeds,  or  mixed  bloods,  but  makes  a  special 
provision  to  cover  cases  where  such  mixed  bloods  may  surrender  their  locations 
on  the  islands  donated  to  the  adjacent  cities. 

Assistant  Attorney  Oeneral  Hall  to  the  Secretary  of  the  Interior y  August 

18  J 1893. 

On  November  27, 1891,  my  predecessor  submitted  an  opinion  as  to 
the  right  of  Mrs.  Jane  E.  Waldron  to  an  allotment  within  the  ceded 
I>ortion  of  the  Great  Sioux  reservatiou  in  Dakota,  her  right  to  the  same 
beiDg  contested  by  Black  Tomahawk,  a  fall  blooded  Sioux  Indian  (13 
L.  D.,  683). 
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Two  questions  were  formulated  by  the  Commissioner  of  Indian  Affairs, 
which  were  referred  to  this  office,  by  the  Secretary  of  the  Interior,  for 
answer. 

The  first  question  was,  in  substance,  whether  Mrs.  Waldron,  "a 
Santee  Sioux  Indian,"  receiving  annuities  and  rations  at  the  Cheyenne 
Eiver  agency,  in  said  reservation,  was,  at  the  time  the  act  of  March 
2, 1889  (25  Stat.,  888,  889),  took  effect,  and  on  the  evidence  furnished, 
^* entitled''  to  receive  such  annuities  and  rations.  And,  if  there  was 
an  affirmative  finding  on  this  first  question,  the  second  question  was 
whether  under  the  law  and  the  evidence  she  was  entitled  to  the  allot- 
ment of  land  claimed  by  her. 

The  first  question,  it  will  be  observed,  assumed  that  Mrs.  Waldron 

is  '^  a  Santee  Sioux  Indian."  If  this  assumption  wer^  accepted,  it 
would  be  immaterial  whether  she  received  or  is  entitled  to  receive 
rations  at  the  Cheyenne  River  agency;  and  the  sole  inquiry  would  be 
whether  ^^  a  Santee  Sioux  Indian"  is  entitled  to  an  allotment  in  the 
ceded  portion  of  the  Great  Sioux  reservation. 

If  this  were  the  only  question  in  the  case,  it  would  be  briefly  answered 
by  a  reference  to  the  second  sentence  in  section  seven  of  the  act  of  1889, 
supra. 

But  an  examination  of  the  papers  then  referred  showed  that  the 
Commissioner  had  made  an  unwarranted  assumption  and  thereby 
unduly  restricted  the  inquiry  within  very  narrow  bounds.  For  the 
ground  on  which  Black  Tomahawk  contested  the  right  of  Mrs.  Waldrod 
to  an  allotment,  was  that  she  was  not  an  Indian,  and,  as  a  corollary, 
not  entitled  to  receive  rations  and  annuities  at  the  agency,  nor  take  an 
allotment  under  the  law.  To  the  correctness  of  this  contention  were 
addressed  all  the  evidence  and  arguments  in  the  case. 

Therefore,  in  submitting  said  opinion,  the  assumption  of  the  Commis- 
sioner was  ignored  by  my  predecessor,  the  real  point  in  the  case  was 
discussed,  and  the  contention  of  Black  Tommahawk  sustained. 

The  conclusions  reached  in  that  opinion  were  accepted  by  Secretary 
Koble,  and  the  Commissioner  of  Indian  Affairs  so  informed. 

Subsequently  the  counsel  for  Mrs.  Waldron  asked  for  a  rehearing  of 
the  matter,  that  the  case  might  be  more  fully  presented  and  attention 
called  to  the  other  facts  alleged  to  be  pertinent,  material  and  indispen- 
sable to  a  proper  disposition  of  the  controversy.  In  pursuance  of  this 
request,  the  papers  in  the  case  were  returned  to  this  office,  and  time 
and  opportunity  afforded  both  parties  to  submit  any  evidence  or  argu- 
ments they  might  deem  material  to  the  issues  involved.  Upon  taking 
charge  of  this  office,  finding  the  matter  undisposed  of  I  considered  the 
same,  and  after  a  most  patient  and  exhaustive  examination  of  all  the 
questions  involved,  I  have  the  honor  to  submit  to  you  my  views  thereon* 

By  treaty  of  April  29, 1868  (16  Stat.,  635),  what  is  called  the  "  Great 
Sioux  reservation"  located  on  the  upper  Missouri,  was  set  apart  for 
the  use  and  occupation  of  aU  the  Sioux  Indians,  not  otherwise  spe- 
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cially  provided  for.  whicli  exceptions  do  not  enter  into  the  considera- 
tion of  this  case. 

It  is  in  regard  to  rights  claimed  nnder  the  treaty  of  1868,  supra,  in 
connection  with  the  act  of  Congress  approved  March  2, 1889  (25  Stat, 
888,  889)  that  the  questions  arise. 

It  should  be  observed  that  prior  to  the  last  date  agencies  had  been 
established  at  six  different  points  in  the  Great  Sioux  reservation, 
whereat  the  United  States  officers  gave  to  Indians,  whom  they  deemed 
to  be  entitled  to  receive,  and  had  registered,  the  rations,  and  paid 
annuities,  provided  for  by  law. 

The  act  of  1889,  supra^  carves  out  of  the  Great  Sioux  reservation  six 
smaller  reservations,  so  that  one  of  said  agencies  is  within  ea<ch  of  the 
latter,  setting,  each  one  apart  for  a  permanent  reservation  <<  for  the 
Indians  receiving  rations  and  annuities  at  the  "  agency  therein,  and 
restores  the  surplus  of  the  Great  Sioux  reservation  to  the  public  domain. 

Section  8  of  the  act  requires  the  President,  when  in  his  opinion  it 
would  be  for  the  best  interests  of  the  Indians  receiving  rations  on 
either  of  said  reservations,  to  cause  the  same  to  be  sabdivided  and 
allotted  in  severalty  to  the  Indians  located  thereon,  giving  to  each 
head  of  a  family  three  hundred  and  twenty  acres,  etc 

Section  13  provides: 

That  any  Indian  receiymg  and  entitled  to  rations  and  annnities  at  either  of  the 
agencies  mentioned  in  this  act  at  the  time  the  same  shall  take  effect^  hut  residing 
npon  any  portion  of  said  Great  reservation  not  included  in  either  of  the  separate 
Teservntions  herein  established^  ^^7f  ^^  ^is  option,  within  one  year  from  the  time 
when  this  act  shaU  take  effect,  and  within  one  year  after  he  has  been  notified  of  his 
said  right  of  option  in  such  manner  as  the  Secretary  of  the  Interior  shall  direct  by 
recordings  his  election  with  the  proper  agent  at  the  agency  to  which  he  belongs,  have 
the  allotment  to  which  he  would  be  otherwise  entitled  on  one  of  said  separate  res- 
ervations  npon  the  land  where  such  Indians  may  then  reside,  snoh  allotment  in  all 
respects  to  conform  to  the  allotments  hereinbefore  provided. 

Section  19  declares: 

That  all  the  provisions  of  the  said  treaty  with  the  different  bands  of  the  Sioux 
Nation  of  Indians  concluded  April  twenty-ninth,  eighteen  hundred  and  sixty-eight, 
and  the  agreement  with  the  same  approved  February  twenty-eighth,  eighteen  hun- 
dred and  seventy-seven,  not  in  conflict  with  the  provisions  and  requirements  of  this 
act,  are  hereby  continued  in  force  according  to  their  tenor  and  limitation^  anything 
in  this  act  to  the  contrary  notwithstanding. 

And  section  28  provides : 

That  this  act  shaU  take  effect  only  upon  the  acceptance  thereof  and  consent  thereto 
by  the  different  bands  of  the  Sioux  Nation  of  Indians,  in  manner  and  form  prescribed 
by  the  twelfth  article  of  the  treaty  between  the  United  States  and  said  Sioux  Indians 
concluded  AprU  twenty-ninth,  eighteen  hundred  and  sixty-eight,  which  said  accept- 
ance and  consent  shall  be  made  known  by  proclamation  by  the  President  of  the  United 
States  npon  satisfactory  proof  presented  to  him  that  the  same  has  been  obtained  in 
the  manner  and  form  required  by  said  twelfth  article  of  said  treaty,  which  proof 
shall  be  presented  to  him  within  one  year  from  the  passage  of  this  act ;  and  npon 
the  failure  of  such  proof  and  proclamation  this  act  becomes  of  no  effect  and  nnU  and 
void. 
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Article  12  of  the  treaty  of  1868  is  as  follows : 

No  treaty  for  the  cession  of  any  portion  or  part  of  the  reservation  herein  described 
which  may  be  held  in  common  shall  be  of  any  validity  or  force  as  against  the  said 
Indians,  unless  executed  and  signed  by  at  least  three  fonrths  of  all  the  adult  male 
Indians,  occupying  or  interested  in  the  same;  and  no  cession  by  the  tribe  shall  be 
understood  or  construed  in  such  manner  as  to  deprive,  without  his  consent,  any  indi- 
vidual member  of  the  tribe  of  his  rights  to  any  tract  of  land  selected  by  him,  as 
provided  in  Article  VL  of  this  treaty. 

Upon  exainiuatioii,  the  Presideut  was  satisfied  that  the  consent  of 
the  Indians,  in  the  manner  and  form  prescribed,  was  obtained,  and 
duly  issued  his  proclamation  to  that  effect,  so  that  the  law  is  now  oper- 
ative. 

The  tract  of  land  in  controversy,  though  within  the  Great  reservation, 
is  not  within  any  of  the  separate  reservations,  and  therefore  its  dispo- 
sition is  to  be  controlled  more  directly  by  the  provisions  of  section  13 
of  the  act. 

It  appears  that  Mrs.  Waldron  first  settled  upon  the  land  in  question 
and  duly  notified  the  United  States  agent  of  her  claim  thereto,  and 
therefore  it  must  be  conceded  that  as  between  her  and  the  contestant, 
Black  Tomahawk,  she  has  the  better  claim,  if  she  is  otherwise  entitled 
to  an  allotment. 

It  is  shown  that  Mrs.  Waldron's  great  grand  mother  was  a  fiill  blooded 
Sioux  Indian,  who  married  Col.  Dixon,  a  white  man.  Mrs.  Waldrou's 
grand  mother  was  therefore  a  half  breed,  and  married  also  a  half-breed, 
named  Henry  Angie;  consequently  Mrs.  Waldron's  mother  was  also  a 
half  breed;  and  she  married  Arthur  Van  Meter,  a  white  man;  so  that 
Mrs.  Waldron,  who  likewise  married  a  white  man,  has  but  one  fourth 
Indian  blood  in  her  veins.  It  is  not  shown  that  Dixon  and  his  wife 
lived  with  the  tribe  as  Indians,  or  claimed,  or  were  recognized  as  hav- 
ing, Indian  rights.  The  same  may  be  said  of  Angie  and  his  wife,  ex- 
cept that  Angie  and  wife,  for  themselves  and  children,  including  Mrs. 
Waldron,  then  unmarried,  claimed  and  received  Sioux  half-breed  scrip. 
And  Mrs.  Waldron,  in  her  testimony,  states  that  her  father  supported 
his  family  and  educated  his  children  off  the  reservation;  that  meet- 
ing with  reverses  in  1883  or  1884,  they  came  to  the  agency  and  were 
placed  on  the  roll  as  entitled  to  rations,  etc.,  which  they  have  since 
received. 

These  are  substantially  the  facts  upon  which  the  former  opinion  was 
predicated;  and  they  are  not  materially  changed  by  anything  since 
submitted. 

As  new  and  important  matter,  attention  is  called,  in  behalf  of  Mrs. 
Waldron,  to  the  report  and  proceedings  of  the  Sioux  commission,  which 
was  appointed  to  visit  the  Indians  and  obtain  their  consent  to  said  act 
of  Congress,  as  required  by  section  28  thereof. 

In  the  proceedings  of  the  Commission  is  found  a  stenographic  report 
of  the  conferences  held  by  the  Commissioners  with  the  Indians  at  the 
different  agencies  which  were  visited.    Excerpts  from  the  speeches  of 
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the  Commissioners  and  some  of  the  Indians  are  given,  asbeiug  author- 
itative utterances,  which  it  is  gravely  urged,  ought  to  control  the  con- 
struction of  this  act  of  Congress,  previously  passed  and  adopted,  but 
which  was  not  to  go  into  operation  unless  its  provisions  were  accepted 
by  three  fourths  of  the  adult  male  Indians.  The  correctness  of  this 
contention  cannot  be  admitted,  for  the  rule  is  too  well  settled  to  the  con- 
trary, by  a  long  line  of  decisions,  to  permit  of  any  discussion.  Such 
utterances  may  have  some  weight  as  the  opinion  of  those  expressing 
them,  but  nothing  more. 

As  to  the  claim  that,  because  the  maternal  great  grand  mother  was 
an  Indian,  Mrs.  Waldron  is  also  an  Indian,  it  is  to  be  observed  that 
under  common  law  rule  children  follow  the  condition  of  the  father  and 
not  of  the  mother.  Under  this  rule,  without  going  further  back,  Mrs. 
Waldron's  father  being  a  full  blooded  white  man,  she  would  be  regarded 
as  a  white  woman.  But  it  is  said  that  the  civil  law  rule  relating  to 
slaves  prevails  among  the  Indians,  and  the  children  follow  the  condi- 
tion  of  the  mother.  If  this  be  true,  for  reasons  hereafter  stated,  it  is 
yet  very  doubtful  if  Mrs.  Waldron's  case  is  made  out. 

Under  the  last  rule,  if  it  exists,  Mrs.  Waldron,  though  of  only  one 
fourth  Indian,  would  follow  the  condition  of  the  mother  and  also  be  an 
Indian  like  the  grand  mother  and  great  grand  mother,  whilst  Mrs, 
Waldron's  children,  with  but  one  eighth  of  Indian  blood,  would  in  turn 
follow  the  condition  of  their  mother,  and  likewise  be  Indians,  and  so 
on  ad  infinitum  to  the  remotiCst  generations.  The  proposition  seems  to 
carry  its  own  refutation  with  it. 

But  in  my  researches  I  have  not  found  that  such  a  rule  exists  to  the 
extent  claimed.  The  counsel  for  Mrs.  Waldron,  in  seeking  to  show  the 
existence  of  the  rule,  refers  to  the  desire  shown  on  the  part  of  the 
Indians  to  care  for  the  half-breeds,  mixed  bloods,  and  white  men  who 
have  married  Indian  women,  and  cites  quite  a  number  of  instances  in 
different  treaties  with  Indian  tribes  wherein  special  provision  was  made 
for  the  benefit  of  the  classes  spoken  of;  and  to  the  list  given  by  coun- 
sel might  be  added  many  more  similar  instances.  From  these  facts  he 
seems  to  argue  that  the  rule  was  general  that  all  such  were  regarded 
as  entitled  to  share  equally,  with  the  Indians  negotiating  the  treaties, 
in  the  benefit  thereof. 

It  seems  to  me  that  the  facts  and  citations  made  by  counsel  irresist- 
ibly lead  to  the  contrary  conclusions,  and  show  it  was  not  thought  by 
either  party  to  the  treaties  that  the  general  provisions  thereof,  in  favor 
of  the  Indians  of  the  respective  tribes,  were  applicable  to  the  half- 
breeds,  mixed  bloods,  or  squaw  men,  as  the  whites  who  marry  Indian 
women  are  called,  but  that  special  provisions  were  necessary  to  include 
them. 

However  this  may  be  amongother  tribes,  there  seems  to  be  no  reason- 
able doubt  that  among  the  Sioux  Indians  the  half-breeds,  mixed  bloods, 
and  squaw  men  are  not  regarded  as  Indians  and  entitled  to  the  bene- 
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fits  of  tlieir  treaties  or  allowed  a  voice  in  the  control  or  disposition  of 
the  tribal  property. 

By  the  treaty  of  July  15,  1830,  (7  Stat,  328)  with  the  Sioux,  Sac 
and  Fox,  and  other  tribes  of  Indians,  certain  land  was  ceded  to  the 
United  States  for  money  and  other  recited  considerations.  In  article 
9  it  is  stated  that  the  Sioux  bands  in  council  assembled,  having  solic- 
ited permission  to  bestow  on  the  half-breeds  of  their  nation  a  described 
tract  of  land  as  a  reservation,  the  United  States  agreed  to  the  same, 
the  half  breeds  to  hold  by  the  same  title  as  other  Indians.  See  also 
article  10. 

Now  if  the  half-breeds  were  regarded  as  members  of  the  tribe,  Indi- 
ans in  the  full  meaning  of  the  term  as  used  in  the  treaty,  and  compre- 
hended by  its  provisions,  why  this  solemn  action  on  the  part  of  the  other 
Indians!  Why  necessary  to  "  solicit"  from  the  United  States  the  per- 
mission ^'to  bestow"  upon  the  half-breeds  a  portion  of  the  land  to 
which  as  members  of  the  tribe  they  had  an  equal  right  with  others! 
Undoubtedly  it  seems  clear  that  the  half-bre^^ds  were  not  comprehended 
by  the  provisions  of  the  treaty,  and  had  to  be  specially  provided  for 
on  a  special  reservation.  Or,  if  this  be  not  true,  then  it  must  be  held 
that  having  been  theretofore  members  of  the  tribe  they  were  thereafter, 
with  the  consent  of  the  United  States,  to  be  divorced  from  their  mem- 
bership, and  all  rights  in  common  with  the  other  Sioux  Indians,  to 
become  a  special  organization  and  placed  on  a  separate  reservation. 
Either  alternative,  it  seems  to  me,  is  fatal  to  the  claim  and  pretensions 
of  Mrs.  Waldron,  for,  if  such  be  the  condition  of  the  half-breeds,  a  far' 
tiori  is  it  the  condition  of  the  quarter  bloods,  who,  like  Mrs.  Waldron, 
are  descended  from  the  half-breeds,  whose  status  and  condition  were 
thus  established. 

That  this  was  the  rule  which  prevailed  among  the  Sioux  may  be 
further  verified  by  reference  to  the  stenographic  reports  of  the  Sioux 
Commission  heretofore  referred  to,  pp.  93-4.  There  it  will  be  seen  that 
American  Horse,  one  of  the  leading  Indians,  speaking  for  himself  and 
others,  utterly  denied  the  right  of  the  half-breeds,  mixed  bloods,  and 
squaw  men  to  be  recognized  and  counted  as  helping  to  constitute  three- 
fourths  of  the  adult  male  Indians.  In  reply.  Governor  Foster,  one  of 
the  Commissioners,  said : 

According  to  the  treaty  of  1868,  every  white  man  then  liying  with  an  Indian 
woman  was  held  to  be  incorporated  into  the  Indian  tribe  that  participated  in  the 
benefits  of  that  treaty.  Every  squaw  man  of  1868  has  a  right  to  vote  here,  and 
without  question.    There  is  no  question  or  doubt  as  to  them. 

The  correctness  of  this  assertion  being  questioned  by  American 
Horse,  Governor  Foster  continued  as  follows: 

Ton  have  squaw-men  who  have  come  into  relation  with  you  by  marrying  an  Indian 
woman  since  1868.  They  have  never  been  recognized  by  the  agent,  I  believe,  as 
entitled  to  the  provisions  of  the  treaty  of  1868,  as  squaw-men  were  before  that  timflb 
How,  the  language  of  the  treaty  may  possibly,  if  when  construed  by  our  oonrt, 
include  them, — ^we  don't  know.    Now,  we  let  them  sign  but  we  don't  count  them,  so 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  463 

that  if  the  court  in  the  future  shonld  hold  that  they  are  entitled  to  vote  here  that 
they  can  then  be  counted,  and  for  that  reason  we  take  their  vote.  So  far  as  the 
half-breeds  are  concerned,  that  is  to  say,  every  half-breed  that  has  an  Indian  mother 
is  entitled  to  all  the  rights  and  privileges  of  an  Indian.  These  rights  descend  with 
the  mother. 

See  also  to  tbe  same  effect  pp.  173,  and  188. 

In  other  places  Governor  Foster  repeated  the  assertion  that  the  half- 
breeds,  mixed  bloods,  and  squaw-men  were  included  in  the  treaty  of 
of  1868,  and  those  were  entitled  to  a  voice  in  the  acceptance  of  the  act 
of  1869. 

On  what  grounds  these  assertions  are  based  is  not  stated  by  him 
further  than  to  say  that  such  is  his  understanding  of  that  treaty.  But 
I  have  searched  its  provisions  in  vain  for  an  expression  or  implication 
to  justify  the  assertion.  On  the  contrary,  the  language  used  in  the 
treaty  negatives  any  such  idea.  It  is  declared  that  it  is  made  with  the 
chiefs  of  the  different  tribes  of  Sioux  Indians;  that  the  reservation  is  set 
apart  for  the  absolute  and  undisturbed  occupation  ^^  of  the  Indians 
herein  named,"  and  for  such  <<other  friendly  tribes  or  individual  In- 
dians" as  the  Sioux,  with  consent  of  the  United  States,  may  be  willing  to^ 
admit.  And  the  United  States  solemnly  agrees  that  no  persons  except 
those  '^  designated,"  and  its  own  officers  and  employees,  shall  be  per- 
mitted to  settle  or  reside  on  the  reservation,  &c.  See  article  2.  Arti- 
cle 6  provides  that  any  individual  <*'  belonging  to  said  tribes  of  Indians 
or  legally  incorporated  with  them,"  may  have  a  ti*act  set  apart  for 
farming,  etc.  This  plainly  means  any  individual  Indian  belonging  to 
the  Sioux  tribes,  with  which  the  treaty  is  made,  or  <<  other  Mendly 
tribes,  or  individual  Indians "  admitted  to  the  reservation  in  accord- 
ance  with  the  provisions  of  article  2. 

And  thus,  throughout  the  whole  of  the  treaty,  its  provisions  are 
made  specifically  applicable  to  Indians,  and  Indians  only,  not  the 
slightest  reference  being  made,  directly  or  indirectly,  by  expression, 
suggestion,  inuendo,  or  implication  to  half-breeds,  mixed  bloods,  squaw- 
men,  or  any  others  than  Indians. 

Finding  in  the  treaty  no  basis  for  this  assertion,  nor  elsewhere  any 
facts  to  sustain  it,  I  am  forced  to  the  conclusion  that  it  was  made 
under  a  misapprehension,  and  therefore  is  not  entitled  to  the  weight 
it  would  otherwise  have  because  of  its  distinguished  author. 

As  a  sequel  to  what  has  been  shown  in  relation  to  the  establishing 
of  a  special  reservation  for  the  half  breeds  of  the  Sioux  Indians  by 
the  treaty  of  July  15, 1830,  Congress,  by  act  approved  July  17, 1854 
(10  Stat.,  304)  authorized  the  purchase  of  that  reservation  firom  the 
half-breeds  and  mixed  bloods,  and  the  issue  to  them  in  payment  thereof 
of  what  is  well  known  in  this  Department  as  ^^  Sioux  half-breed  scrip." 
In  accordance  with  said  act  the  purchase  was  made  and  the  scrip  issued 
as  directed. 

IToWy  it  is  to  be  remembered  in  this  connection  that  Mrs.  Waldron 
claims  an  equal  right  with  other  Indians  to  an  allotment  in  the  Great 
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Sioux  reservation  through  her  half-breed  mother,  Mrs.  Van  Meter,  who 
was  Mary  Angle  before  her  marriage.  Counsel  calls  the  claim  "the 
mother  right,"  and  says  it  is  well  recognized  among  Indian  tribes. 

That  Mrs.  Waldron's  mother  and  grandmother  did  not  claim  to  be, 
and  were  not  regarded  as,  Sioux  Indians,  entitled  to  participate  in  the 
tribal  rights  and  share  in  its  property,  is  abundantly  shown  by  the 
fact  that  as  half-breeds  they  claimed  the  benefit  of  article  9  of  the  treaty 
of  July  15,  1830,  infra^  setting  apart  the  separate  reservation  for  th« 
half  breeds,  and  under  the  act  of  July  17,  1854,  received  Sioux  half* 
breed  scrip  in  payment  for  their  interest  in  said  reservation,  an  inter- 
est separate  and  apart  from  any  possessed  by  the  Sioux  Indians  proper, 
who  were  not  recognized  as  having  any  right  or  interest  in  that  reser- 
vation, and  received  no  part  of  the  scrip  authorized  to  be  issued  in  pay- 
ment therefor.  The  records  of  the  Indian  Office  show  that  Mrs.  Wald- 
ron's mother  and  grandmother  received  each  scrip  for  four  hundred 
and  eighty  acres,  their  allotted  proportion  of  the  land  within  said  res- 
ervation, the  scrip  issued  to  the  Angie  family  aggregating  3,840  acres. 

It  seems  to  me  that  Mrs.  Waldron's  claim  to  an  allotment  in  the 
Great  Sioux  reservation  might  here  be  dismissed  without  further  discus- 
sion, for,  after  these  half-breeds  thus  had  a  large  and  valuable  portion 
of  the  tribal  property  bestowed  upon  them,  which,  when  divided,  gave 
to  each  half-breed  and  each  descendant  of  the  mixed  blood  four  hun- 
dred and  eighty  acres  of  land  to  sell,  and  which  they  did  sell,  it  is  hard 
to  believe  that  it  is  the  intention  of  the  government  to  force  the  Sioux 
Indians  to  again  divide  their  inheritance  with  them  or  that  it  is  the 
wish  of  the  Indians  to  share  equally  with  these  remote  descendants  of 
ancestors,  who  themselves  were  not  permitted  to  share  equally  with 
the  tribe,  because  not  of  the  full  blood. 

This  reservation  given  to  the  half-breeds  of  the  Sioux  tribe  may  be 
likened  to  an  advancement  as  known  to  our  law.  And  certainly  Mrs. 
Waldron,  claiming  through  her  *'  mother  right,"  as  her  counsel  calls  it, 
should  be  compelled  to  place  in  hotchpotch  what  that  mother  right 
received  by  way  of  advancement  before  claiming  further  interest  in 
the  tribal  property. 

In  behalf  of  Mrs.  Waldron's  claim  attention  is  called  to  the  follow- 
ing certification  by  the  Sioux  Commissioners  found  on  p.  308  of  their 
report: 

We  certify  that  the  aignatare  or  mark  of  each  Didian  to  tJie  above  was,  together 
with  his  seal,  affixed  thereto;  that  each  and  every  Indian  who  sif^iiod  the  same  is,  to 
the  best  information  attainable,  and  to  the  belief  of  the  Commission,  of  the  age  set 
opposite  tahis  name;  that  they  are  of  a  class  mentioned  in  the  act  of  March  2, 1889 
and  the  treaty  of  April  29, 1868,  as  entitled  to  sign;  and  that  they  signed  the  same 
&eely  and  voluntarily  with  fair  and  fuU  understanding  of  its  purport,  operation,  and 
effect. 

Also  to  the  following  seutence  in  the  message  of  the  President  trans- 
mitting said  report  to  Congress : 

It  appears  from  the  report  of  the  Commission  that  the  consent  of  more  than  three- 
fourths  of  the  adult  Indians  to  the  terms  of  the  act  last  named  was  secured,  as 
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xeqnired  by  Motion  12  of  the  treaty  of  1868,  and  npon  a  careful  examination  of  the 
papers  sabmitted  I  find  snch  to  be  the  faot,  and  that  such  consent  is  properly  evi- 
denced  by  the  signatures  of  more  than  three- fourths  of  such  Indians. 

And  in  oonnection  therewith  reference  is  made  to  exhibit  "  A  "  p.  35 
of  the  report,  which  states  that  the  total  nnml>eT  of  adnlt  males  at  the 
different  agencies  entitled  to  vote  on  the  acceptance  of  the  act  of  1889 
is  6,678;  and  the  number  of  those  who  signed  an  acceptance  of  the  act 
of  Congress  is  4,463,  or  two  hundred  and  six  more  than  the  three- 
fourths  required  by  the  act  of  Congress.  It  is  said,  however,  that  of 
those  who  signed  four  hundred  and  nineteen  were  mixed  bloods  and 
white  men,  and  among  the  latter  were  C.  W.  Waldron,  the  husband  of 
the  claimant  here,  also  her  father  and  brothers. 

In  view  of  these  matters,  it  is  urged  that  under  a  proper  construc- 
tion of  the  law  the  parties  signing  the  agreement  must  either  be  held 
to  be  Indians,  or  the  integrity  of  the  agreement  itself  must  be  chal- 
lenged. 

I  am  not  much  impressed  by  the  force  of  this  argument,  for  if  it  be 
considered  that  Waldron  signed  the  agreement  and  is  an  Indian,  then 
it  would  be  Waldron,  the  Indian,  who,  as  the  head  of  the  family,  would 
be  entitled  to  an  allotment  of  three  hundred  and  twenty  acres,  and  not 
his  wile,  who,  under  the  act  of  Congress,  would  not  be  entitled  to  any 
allotment  whatever. 

I  have  not  gone  over  the  signatures  to  the  agreement  to  verify  the 
foregoing  statement  as  to  the  number  of  full  bloods,  mixed  bloods  and 
whites  who  signed  the  same.  The  President  was  made,  by  the  act  of 
Congress,  a  special  tribunal  to  ascertain  and  proclaim  whether  assent 
was  given  to  the  act  by  '^  at  least  three  fourths  of  the  adult  male  Indians'' 
occupying  and  interested  in  the  Great  Keservation;  and  he  states  that 
upon  a  careful  examination  he  tinds  ^^  such  to  be  the  fact,"  and  he  has 
accordingly  so  proclaimed  it.  Ilis  action  in  the  premises  is  conclusive 
on  this  Department,  and  the  integrity  of  the  agreement  cannot  be  chal* 
lenged  here  in  this  respect. 

An  examination,  however,  of  the  list  of  those  who  signed  at  the 
Cheyenne  Biver  Agency  discloses  the  names  of  three  Van  Metres,  p» 
28S-9,  i)os8ibly  brothers  of  Mrs.  Waldron,  and  the  name  of  C.  W. 
Waldron,  her  husband,  p.  291,  but  the  name  of  her  father,  Arthur  Van 
Metre,  is  not  found.  None  of  said  parties  are  put  down  Indians  with 
Indian  names;  two  of  the  Van  Metres  are  put  down  as  belonging  to 
the  Two  Kettle  Band;  the  other  Van  Metre  and  Waldron  being 
described  as  white  men. 

When  we  recall  what  Governor  Foster  said,  in  reply  to  the  objection 
of  American  Horse,  "we  let  them  sign,  but  we  don't  count  them,"  we 
see  how  utterly  unimportant  is  the  fact  that  these  whites  and  mixed 
bloods  were  allowed  to  sign  the  agreement. 

It  is  further  urged  in  behalf  of  Mrs.  Waldron  that  the  fact  of  "  receiv- 
ing" rations  and  annuities  at  the  Cheyenne  Biver  agency  at  the  time 
that  the  act  of  1889  became  effective  conclusively  establishes  her  riglit 
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to  an  allotment  thereunder,  and  section  4  of  said  act  is  quoted  as 
authority  for  the  position. 

That  section  merely  defines  the  boundaries  of  the  reservation  set 
apart  ^^  for  the  Indians  receiving  rations  "  at  theOheyenne  Biver  agency, 
and  does  not  speak  of  the  allotments.  But  section  8  does,  and  uses 
substantially  the  same  language.  It  authorizes  the  President,  when- 
ever, in  his  opinion,  ^Hhe  Indians  receiving  rations  "on  any  of  said 
reservations  are  sufficiently  advanced  in  civilization,  etc.,  to  cause  allot- 
ments in  severalty  to  be  made  '^  to  the  Indians  located  "  on  the  particular 
reservation.  But  as  Mrs.  Waldron  is  not  "  located"  upon  the  Chey- 
enne Biver  Beservation,  nor  seeking  an  allotment  of  any  lands  within 
the  limits  thereof,  section  8  is  not  more  applicable  in  her  case  than 
section  4. 

As  said  before,  her  application  comes  directly  under  the  provisions 
of  section  13  of  the  act  herein  quoted.  She  does  not  seek  an  allotment 
inside  of  the  diminished  reservation,  but  claims  land  outside  thereof, 
within  the  Great  Beservation,  and  on  which  she  appears  to  have  been 
residing  February  10,  1890,  when  the  President's  proclamation  was 
Issued,  and  the  act  of  Congress  became  eflfective  (26  Stat.,  1554). 

Whilst  only  the  words  "receiving  rations"  etc.,  are  used  in  section  8, 
when  we  come  to  section  13,  it  provides  that  allotments  are  to  be  made 
to  those  "receiving  and  entitled  to  rations,"  etc.  It  is  contended  that 
the  language  of  the  last  section  is  meant  to  apply  to  two  classes:  those 
who  are  actually  "receiving"  rations,  etc.,  and  those  who,  though  not 
receiving,  are  "entitled  to"  rations;  and  that  Mrs.  Waldron  being  of 
the  first  class,  it  is  not  intended  that  an  inquiry  shall  be  made  as  to 
whether  she  is  "  entitled  "  to  rations  or  not. 

I  cannot  bring  myself  to  take  this  view  of  the  law.  To  adopt  it  would 
be  to  ignore  the  great  purpose  of  the  act,  which  is  to  promote  the  civili- 
zation of  the  Indians,  who  held  the  possessory  title  to  the  original  reser- 
vation, by  dividing  the  same  among  them  in  severalty  to  the  extent 
authorized.  This  end  could  not  be  promoted  by  giving  allotments  to 
parties,  interlopers,  or  intruders,  who  may  have  succeeded  in  imposing 
upon  the  United  States  agent  so  as  to  be  placed  upon  the  rolls  and 
actually  "  receiving"  rations,  though  not  "  entitled "  to  them.  And  I 
may  add  that  I  do  not  think  the  word  "entitled"  adds  any  strength  to, 
or  injects  any  newer  different  condition  in  this  section  from  that  found 
in  section  4  and  8.  I  cannot  bring  myself  to  believe  that  it  was  the 
intention  of  Con  gross  that  rations  should  be  given  to  parties  not  enti  tied ; 
or  that  if  such  parties  were  illegally  "  receiving "  rations,  that  fact 
should  cut  oflF  all  inquiry,  and  the  beneficiary  of  this  one  wrong  should 
be  further  rewarded  by  allotting  to  him  land  to  wliich  he  is  otherwise 
not  entitled,  either  in  law  or  good  conscience.  I  think  when  Congress 
spoke  of  parties  receiving  rations,  it  meant  those  who  were  rightfully 
receiving  them,  not  those  who  were  obtaining  them  wrongfully.  There- 
fore, I  say  that  the  meaning  of  the  statute  would  be  as  clear  without 
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the  word  **  entitled  ^  as  with  it,  and  that  it  gives  to  it  no  force  or  mean- 
ing which  it  does  not  have  without  it. 

This  view  makes  all  the  provisions  of  the  statute,  in  relation  to  the 
rations,  annuities  and  allotments  thereunder  read  harmoniously  to- 
gether; whilst  the  other  would  establish  incongruities  and  work  an 
injustice  which  it  is  not  for  a  moment  to  be  believed  that  Congress  con- 
templated. 

It  is  further  urged  that  the  eighth  or  last  proviso  of  section  8  of  the 
act  of  1889  expressly  recognizes  the  riglit  of  mixed  blood  Indians  to 
have  an  allotment  as  here  claimed  by  Mrs.  Waldron. 

The  portion  of  that  section  referred  to  first  donates  by  name  certain* 
islands  in  the  Missouri  and  Niobrara  Eivers,  and  part  of  the  Bioux 
Reservations,  to  the  adjacent  cities,  and  then  provides — ^^That  if  any 
full  or  mixed  blood  Indian  of  the  Sioux  Nation  "  shall  have  located  upon 
either  of  the  islands  prior  to  the  passage  of  the  act,  his  improvements 
shall  be  appraised,  and  upon  payment  therefor  the  Indian  shall  remove 
from  the  island,  <^  and  shall  be  entitled  to  select  instead  of  such  loca- 
tion his  allotment  according  to  the  provisions  of  this  acf  upon  any 
unoccupied  lands  which  were  within  the  original  reservation. 

I  do  not  understand  the  language  of  this  proviso  as  having  the  effect 
claimed  for  it.  As  I  read  it,  Congress,  for  satisfactory  reasons,  desired 
to  give  the  mixed  bloods,  if  any,  who  lived  upon  and  had  improved 
tbese  islands,  the  privilege  of  taking  allotments  elsewhere  in  lieu  of  the 
lands  occupied  by  them.  I  do  not  perceive  tliat  there  is  anything  in 
this  special  legislation  inconsistent  with  the  views  heretofore  expressed 
by  me.  On  the  contrary,  if  any  deduction  is  to  be  made  therefrom,  it 
would  seem  proper  thus  to  hold  that,  Congress  cognizant  of  the  fact 
that  mixed  bloods  were  not  entitled  to  allotments  under  the  general 
provisions  of  the  act,  when  it  was  intended  that  those  living  on  the 
island  should  ei^ercise  such  a  right,  was  very  careful  to  a<icord  it  to 
them  expressly  and  in  terms  not  to  be  mistaken.  Its  action  in  this 
instance  clearly  recognizes  the  distinction  between  the  two  classes,  and 
in  unmistakable  terms  includes  both.  The  reference  to  this  proviso 
seems  to  make  plainer  the  conclusion  that  mixed  bloods  are  not  accorded 
the  right  of  allotment  under  the  other  provisions  of  the  law. 

After  a  careful  consideration  of  all  matters  presented,  old  and  new, 
and  a  patient  study  of  the  whole  case,  I  find  additional  reasons  for  the 
correctness  of  the  views  heretofore  submitted  in  the  case.  I  therefore 
advise  you  that  in  my  opinion  Mrs.  Waldron  is  not  entitled  to  the  allot- 
ment claimed  by  her. 

Approved, 

Hoke  Smith, 

Secretary. 
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^N'OBMAN  L.  CEOOKETT. 

Motion  for  review  of  departmental  decision  of  March  30, 1893, 16  L. 
D.,  335,  denied  by  Secretary  Smith,  October  23, 1893. 


TIMBER  LAXD  ENTRY— SPECXTLATIVB  ENTRY, 

United  States  v.  Bailey  bt  al, 

Tlie  iniiaiice  of  a  final  certificate  on  a  porohase  of  timber  land  under  the  act  of  June 
'  8, 1878;  does  not  deprive  the  Department  of  jurisdiction  to  inquire  into  the  char- 
acter of  such  entry;  and  a  purchaser  of  the  lands  so  entered,  prior  to  the  issu- 
ance of  patent,  takes  the  lands  subject  to  the  final  action  of  the  Department. 

Timber  land  entries  made  for  a  speculative  purpose,  and  through  a  coUusive  arrange- 
ment by  which  the  entrymen  are  induced  to  make  said  entries  with  a  view  to 
selling  tbe  lands  embraced  therein  to  the  other  party  to  such  arrangementi  are 
in  violation  of  the  statute  and  must  be  canceled. 

The  case  of  United  States  r.  Budd,  144  U.  S.,  154,  cited  and  distinguished. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

19, 1893. 

By  departmental  letter  of  January  31, 1891,  your  office  was  directed 
to  transmit  to  this  Department  the  papers  in  the  matters  of  the  timber 
land  entries  of  Henry  McBride  and  others  made  at  the  land  office  at 
Seattle,  Washington,  in  which  your  office  rendered  a  decision  on  Jan- 
nary  20, 1891,  allowing  said  entries  to  remain  of  record.  The  reason 
for  this  action  is  found  in  the  following  quotations  from  said  depart- 
mental letter,  viz: 

Among  the  questions  passed  upon  in  said  declRion,  as  I  understand,  waa  that  as  to 
the  character  of  the  land  covered  by  the  several  entries,  namely  whether  they  were 
lands  properly  subject  to  entry  under  the  timber  land  act  of  June  8, 1878.  Inas- 
much as  this  question  has  recently  been  before  the  Department,  and  as  entries  made 
under  the  law  above  mentioned  and  involving  the  same  question  are  now  pending, 
and  it  being  apparent  that  the  entries  acted  upon  by  your  said  office  decision  of  the 
20th  instant,  cover  a  large  area  of  land,  and  involve  interests  important  to  the  gov- 
ernment; I  deem  it  advisable  to  direct  that  you  forward  the  record  in  the  several 
cases  adjudicated  by  said  decision  for  my  personal  examination  and  consideration. 

The  papers  were  duly  transmitted  in  accordance  with  said  directions 
and  have  been  carefully  examined  and  the  questions  presented  have 
been  considered. 

The  entries  and  lands  involved  are  as  follows: 

Henry  McBride  No.  7363,  July  6, 1883,  lots  2  and  3,  and  SW.  ^  of  the  NE.i,  and 
KW.  ^  of  the  S£.  i,  Sec.  1,  T.  36  N.  R.  8  E.,  land  transferred  to  J.  Theodore  Lohr,  July 
23, 1883,  and  on  the  same  day  by  him  to  Stephen  8.  Bailey. 

William  Gilmore  No.  7104,  May  4,  1883,  lot  4  and  8.  \  of  the  N  W.  i  and  NW.  i,  8W. 
i,  Sec.  1,  T.  36  N.,  R.  3  E.,  land  transferred  to  Bailey,  April  30,  1883. 

Edwin  L.  Chalcroft  No.  6939,  March  12, 1883,  SW.  i  of  the  SE.  i  the  E.  i  of  the  SW. 
i  and  the  S W.  i  of  the  SW.  i.  Sec.  1,  T.  36  N.,  R.  3  E.,  land  transferred  to  BaUey  March 
13,1883. 
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Henry  H.  Stanley  No.  6975,  March  27, 1883,  E.  i  of  the  N£.  i  and  E.i  of  the  SE.^, 
Sec.  2,  T.  36  N.,  R.3  £.,  land  transferred  to  Gilmore  April  30, 1888,  and  by  him  to 
Bailey  on  the  same  day. 

Edward  Orome,  No.  6938,  March  12, 1883,  S.  i  of  the  NE.  i,  the  SE.  i  of  the  N  W.  i  and 
the  NW.  i  of  the  SE.  i,  Sec.  12,  T.  86  N.,  R.  3  £.,  land  transferred  to  Bailey  March  14, 
1883. 

Henry  Brandon  No.  6936  March  12, 1883,  N.  i  of  the  NE.  i  and  the  N.  i  of  the  N  W.  i, 
Sec  12,  T.  36  N.,  R.  3  E.,  land  transferred  to  Bailey  March  14, 1883. 

Winfield  S.  Wilson  No.  7500,  August  13,  1883,  SE.  i  of  the  SE.  i  and  lots  1, 2  and  8, 
Sec.  35,  T.  37  N.,  R.  3  E.,  land  transferred  to  Bailey  August  15, 1883. 

Wayne  W.  Holcomb  No.  7071,  April  26, 1883,  NE.  i  of  the  S  W.  i,  the  W.  i  of  the  S  W, 
i  and  SW.  i  of  the  NW.  i.  Sec.  12,  T.  26  N.,  R.  3  £.,  land  transferred  to  Bailey  April  26y 
1883. 

Henry  C.  Hackley  No.  7081,  April  30,  1883,  SE.  i  of  the  S  W. }  of  Sec.  12,  and  NW,  i 
of  the  NE.  i  and  N.  i  of  the  N  W.  i.  Sec.  13,  T.  36  N.,  R.  3  £.,  land  transferred  to  Bailey 
April  30, 1883. 

John  E.  Brandon  No.  6937  March  12,  1883,  E.  i  of  the  SE.  i  and  SW.  i  of  the  SE.  i, 
Seo.l2,andN£.i  of  the  NE.  i.  Sec.  18,  T.  36  N.,R.3E.,  land  transferred  to  Bailey 
March  14,  1883. 

William  L.  Rogen  No.  6999  March  31,  1883,  lots  2  and  3,  and  E.  i  of  the  SW.  i,  Sec 
7,  T.  36  N.,  B.  4  E.,  land  transferred  to  GUmore  April  18, 1883,  and  by  him  to  Bailey 
April  30, 1888. 

John  L.  Leslie  No.  7424,  July  19, 1883,  NE.  i  of  the  NW.  i,  W.  i  NE.  i  and  N W  i  SE. 
i,  Sec.  18,  T.  36  N.,  R.  4  £.,  land  transferred  to  Bailey  July  21, 1888. 

It  also  appears  that  Bailey  transferred  all  of  the  lands  embraced  by 
said  entry  to  Bassell  A.  Alger  and  Bavaud  K.  Hawley,  the  present 
claimants,  by  warranty  deed,  dated  December  29, 1887,  for  the  price  of 
$12  per  acre,  $5  in  cash  and  balance  to  be  paid  when  Bailey  shoald 
famish  a  patent  from  the  United  States. 

In  Jnly,  1888,  special  agent  Carson  of  your  office  made  a  report  in 
regard  to  each  of  said  entries,  recommending  that  each  of  them  be  held 
for  cancellation  because  made  in  the  interest  of  third  parties,  and 
because  the  land  was  agricultural  in  character  and  not  subject  to  entry 
under  the  act  of  June  3, 1878  (20  Stat.,  89).  You  thereupon  held  the 
entries  for  cancellation  allowing  the  parties  sixty  days  within  which  to 
apply  for  a  hearing.  The  transferees  of  said  entryman  appeared  at 
the  local  office  within  the  time  specified  and  entered  a  motion  to  dismiss 
aU  proceedings  against  said  entries,  upon  the  ground  that  your  office 
had  no  jurisdiction  over  an  entry  after  the  issuance  of  a  final  receipt) 
and  at  the  same  time  filed  an  application  for  a  hearing,  expressly 
reserving  all  rights  under  the  motion  to  dismiss.  Said  motion  was 
denied  and  a  hearing  was  directed  and  had  before  the  local  officers 
beginning  August  27,  and  continuing  until  November  30, 1889;  all  said 
cases  being  by  stipulation  consolidated  and  tried  and  considered  as  one 
case.  In  addition  to  the  question  of  fraud  in  making  these  entries,  and 
that  as  to  the  character  of  the  land,  the  transferees  asserted  again  that 
there  was  no  jurisdiction  to  investigate  or  authority  to  cancel  an  entry 
after  issuance  of  final  certificate,  and  further  that  they  were  entitled  to 
protection  as  innocent  purchasers.  The  register  in  quite  a  long  opinion 
decided  against  the  defendants  on  those  two  points,  against  the  gov- 
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eminent  on  the  qnestion  of  fraud  in  making  said  entries,  and  that  part 
of  the  land  was  agricnltoral,  specifying  the  tracts,  and  part  of  the 
character  prescribed  by  the  act  of  June  3, 1878.  The  receiver  held 
that  the  transferees  were  entitled  to  protection  as  bona  fide  porcha- 
sers  and  that  the  entries  should  be  passed  to  patent.  You  decided 
adversely  to  the  defendants  on  the  question  of  jurisdiction,  did  not 
specifically  pass  upon  their  claim  for  protection  as  innocent  purchasers, 
held  adversely  to  the  government  as  to  the  question  of  fraud  and  as  to 
the  character  of  the  land. 

That  this  Department  had  jurisdiction  over  these  entries  until  the 
issuance  of  patent  is  a  proposition  so  frequently  asserted  in  the  decis- 
ions that  it  is  unnecessary  to  discuss  it  at  this  time.  The  following  cases 
may  be  referred  to  as  embodying  the  views  of  this  Department  on  that 
question. '  Smith  v.  Ouster  et  aL^  (8  L.  D.,  269) ;  Travelers'  Insurance 
Company  (9  L.  D.,  316);  United  States  v.  Montgomery  (11  L.  D.,  484); 
United  States  v.  Miller  (14  L.  D.,  617). 

The  contention  that  transferees  of  this  class  of  entries  are  entitled  to 
protection  as  innocent  purchasers  has  been  strenuously  asserted  in  other 
cases  and  recently  considered  by  this  Department.  It  was  then  con- 
cluded that  such  transferees  occupied  the  same  position  and  are  to  be 
treated  the  same  as  transferees  of  lands  covered  by  entries  under  the 
pre-emption  law,  the  cases  of  Smith  v.  Custer  et  al.,  supra  and  Travel- 
ers' Insurance  Company  supra^  being  cited  to  show  the  rulings  of  the 
Department  upon  that  class  of  cases.  U.  S.  v.  Allard  et  al.  (14  L.  D., 
392);  U.  S.  V.  Miller,  supra. 

The  testimony  of  six  witnesses,  as  to  the  character  of  the  land,  was 
introduced  on  the  part  of  the  government.  They  testified  that  the 
lands  covered  by  said  entries,  if  cleared  would  be  fit  for  cultivation; 
and  would  produce  valuable  crops  by  the  ordinary  methods  of  farming 
in  the  State  of  Washington.  They  place  the  value  of  the  lands  gener- 
ally at  from  $4(X)  to  $500  per  acre,  when  cleared,  and  they  base  their 
judgment  as  to  such  value  upon  their  conclusions  that  said  lands  will 
produce  crops  worth  about  $50  per  acre  each  year,  after  paying  expenses 
of  cultivation.  They  concede  that  there  is  a  considerable  amount  of 
timber  on  most  of  the  land,  and  that  the  lands  would  not  be  worth  any- 
thing for  agricultural  purposes  until  cleared  of  the  natural  growth  of 
timber  on  it. 

The  transferees  introduced  eleven  witnesses  whose  testimony  tended 
to  show  that  said  lands,  with  the  exception  of  the  entry  of  Rogers, 
are  covered  with  valuable  timber;  some  of  them  testified  that  the  lands, 
if  cleared,  would  not  be  fit  for  cultivation;  that  it  would  cost  from  $200 
to  $500  per  acre  to  clear  the  land,  and  that  the  land  is  chiefly  valuable 
for  its  timber. 

Taking  all  of  the  evidence  in  the  case  together,  as  to  the  character 
of  the  lands  in  question,  it  may  be  true  that  the  greater  part  of  them 
might  very  properly  be  held  to  be  subject  to  entry  under  the  timber 
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and  stone  act  of  June  3, 1878  (20  Stat.,  89) ;  yet,  it  is  entirely  reasona- 
ble to  conclude  that  land  wbicb  will  produce  agricultural  crops  of  the 
value  of  $50  net  per  acre  each  year,  could  not  in  the  very  nature  of 
things  be  chiefly  valuable  for  the  timber  standing  upon  it  in  its  natural 
state. 

In  view  of  the  conclusion  I  reach  upon  the  whole  case,  I  deem  it 
unnecessary  to  pass  upon  the  character  of  the  laud  in  controversy  at 
this  time,  but  prefer  to  remit  this  question  entirely  to  the  futui^e  when 
it  may  or  may  not  arise. 

The  paramount  and  controlling  question  in  the  case,  applicable  alike 
tx)  all  of  these  entries,  is:  Were  they  made  in  good  faith  for  the  benefit 
of  the  respective  entrymen,  or  were  they  fraudulently  made  for,  and  in 
the  interest  of,  another  or  others  f  The  fraud  charged  in  connection 
with  these  entries  is  that  they  were  made  at  the  instance  and  for  the 
benefit  of  Stephen  S.  Bailey  and  J.  Theodore  Lohr,  to  whom  the  lands 
were  sold  and  conveyed,  one  tract  before,  and  the  other  soon  after  the 
entries  were  made. 

The  government  offered  no  testimony-in-chief  to  support  the  allega- 
tions that  said  entries  were  made  in  the  interest  of  said  transferees, 
other  than  what  might  reasonably  be  inferred  from  the  records,  show- 
ing dates  of  said  entries  and  transfers  thereof. 

These  entries  were  all  transferred  to  said  Stephen  S.  Bailey.  On 
December  29, 1887,  Bailey  sold  and  convcye<l  by  warranty  deed  all  of 
the  land  embraced  in  said  entries  to  Eussell  A.  Alger  and  Bavaud  K. 
Hawley,  the  present  claimants,  for  the  price  of  $12  per  acre;  $5  in  cash, 
and  the  balance  to  be  paid  when  a  patent  should  issue.  There  is  no 
charge,  nor  is  there  any  testimony  affecting  the  transaction  between 
Bailey  and  Alger  and  Hawley. 

The  first  witness  for  the  transferees,  J.  Theodore  Lohr,  testified,  on 
cross-examination,  tbat  prior  to  coming  to  Washington  in  1882,  he  had 
been  employed  in  <<  locating  people  on  government  lands,  and  buying 
and  selling  timber  lands  and  farming  lands;''  that  he  had  dealt  more 
in  timber  than  agricultural  land,  and  usually  received  $50  for  each 
claim  located;  that  lie  had  located  between  fifty  and  sixty  persons  in 
Washington  Territory  since  he  went  into  said  business  (Ev.  p.  808) ; 
that  the  Henry  McBride,Chalcraft,  Henry  B.Brandon,  Crone,  Holcomb 
and  Hackley  claims  were  located  by  him;  that  he  gave  Gilmore  descrip- 
tion of  his  claim;  also  the  Leslie  claim  (Ev.  809);  that  he  did  not  give 
description  of  the  Bogers  claim,  but  thinks  he  gave  descriptions  of  the 
Stanley  and  Wilson  claims.  Lohr  also  testified  that  in  the  winter  of 
1882  and  spring  and  summer  of  1883,  his  headquarters  were  in  Seattle, 
and  that  the  first  part  of  the  time  he  boarded  at  tlie  ITew  England 
Hotel,  of  which  said  Bailey  was  proprietor;  that  he  located  said  parties 
in  1882,  and  at  the  time  some  of  the  locations  were  made  was  person- 
ally acquainted  with  said  Bailey;  that  his  acquaintance  with  Mr.  Bailey 
was  *^  after  most  of  these  entries  were  located;"  ^Hhat  he  knew  Bailey 
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on  Jannary  1, 1883.  and  located  MoBride  some  time  in  1883,  bnt  does 
not  remember  what  part  of  the  year;"  that  he  first  knew  McBride  in 
1882  at  Laconner;  that  he  was  known  as  a  laud  locator,  and  gave 
McBride  description,  and  was  afterwards  requested  by  him  to  show  him 
over  the  claim  some  time  in  the  summer  of  1883;  that  he  told  McBride 
he  would  charge  him  $50  or  $  100  for  locating  his  entry;  that  he  located 
McBride  in  one  day;  that  after  coming  back  from  examining  the  claim 
witness  bought  said  claim,  but  does  not  remember  when  the  entryman 
made  his  final  proof;  that  he  does  not  remember  being  in  Olympia  on 
or  about  June  22, 1883,  and  does  not  know  who  paid  the  money  for  the 
McBride  entry;  that  witness  firequeutly  went  to  the  land  office,  and 
parties  sent  their  money  by  him  to  pay  for  their  claims  after  having 
made  final  proof,  but  does  not  remember  taking  any  money  for  the 
McBride  entry  (Becord  p.  814).  Lohr  also  swears  that  the  money  to 
pay  for  the  McBride  entry  was  not  given  to  him  by  S.  8.  Bailey  (Eecord 
p.  815) ;  that  when  he  got  the  duplicate  receipt  for  parties,  he  turned 
them  over  to  them;  that  he  had  no  understanding  with  McBride  in  the 
month  of  June,  1883,  relative  to  the  purchase  of  his  entry,  other  than 
what  he  had  with  all  parties  whom  he  located;  that  he  agreed  to  buy 
any  claim  located  by  him  after  the  entryman  had  obtained  title,  if  he 
w^anted  to  sell,  and  would  pay  more  than  any  one  else  (Record  p.  1816); 
that  he  could  do  this  because  it  would  save  an  examination  of  the 
claim,  and  he  agreed  usually  to  give  $50  more  than  any  one  else  would 
give,  which  promise  was  given  '*  as  an  inducement  for  the  parties  to 
take  my  (his)  word  and  knowledge  as  being  good  as  to  the  quality  and 
quantity  of  timber"  (Becord  817) ;  that  nothing  was  said  about  paying 
the  expenses  of  locating  and  examining  the  land  or  the  land  office  fees 
outside  of  the  purchase  price;  that  the  agreement  with  McBride  for 
his  claim  was  made  on  July  23, 1883,  and  not  before  (Record  p.  821); 
that  he  sold  the  McBride  claim  to  S.  S.  Bailey  in  the  fall  or  summer  of 
1883.  Lohr  further  swears  that  he  had  an  agreement  with  said  Bailey 
in  the  spring  of  1883  to  the  effect  that  he  would  invest  in  lands  where 
witness  thought  there  was  a  good  bargain;  that  Bailey  would  furnish 
the  money  to  buy  the  land,  provided  he,  Lohr,  would  attend  to  the  buy- 
ing and  selling,  and  the  profits  growing  out  of  the  sale  should  be  shared 
between  them  (Becord  p.  824) ;  that  said  agreement  was  verbal  only, 
and  Mr.  Bailey  carried  out  his  part  thereof;  that  witness  did  not  locate 
these  entries  in  pursuance  of  this  agreement;  that  he  does  not  remem- 
ber ever  having  loaned  any  of  these  entrymen  any  money;  but  it  is 
probable  that  he  did;  that  he  remembers  having  made  an  affidavit  in 
June,  1888,  before  Special  Agent  Carson,  relative  to  said  entries,  but 
can  not  say  just  what  it  contained  (Record  p.  826) ;  that  when  hecarried 
money  to  entrymen  he  sometimes  took  notes,  and  sometimes  trusted  to 
their  honor;  that  no  note  that  witness  ever  received  ^  shows  anything 
else  but  the  amount  of  money  he  received.''  (Becord  p.  826.) 
Witness  further  swears  that  he  was  more  or  less  acquainted  with  the 
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other  entrymen  in  1883,  some  only  by  sight;  that  John  Brandon  was 
employed  in  the  New  England  Hotel,  and  some  of  the  others  weie 
stopping  there. 

On  redirect  examination,  Lohr  testified  that  in  1882  and  1883  timber 
lands  were  mostsonght  after  in  Washington  (Becord  p.  850) ;  that  there 
was  no  agreement  or  contract  with  any  of  said  entrymen,  or  between 
the  entryman  and  any  other  party,  so  far  as  witness  knows,  ^Hhat  after 
the  said  final  entry  the  party  woald  sell  to  "  witness  <^  at  any  specified 
price,  or  at  all ;"  that  Wayne  W.  Holcomb  is  an  attorney  .at  law,  and  had 
been  Bepresentative  to  the  Legislature  from  Yakima  connty,  in  said 
State;  that  said  Ohalcrafb  was  a  civil  engineer  in  Seattle,  Gilmore  was 
a  merchant  at  Edison,  Skagit  county,  in  said  State,  McBride  was  a 
school  teacher,  and  now  an  attorney  at  law,  all  men  of  good  character 
(Becord  p.  853) ;  that  McBride  asked  witness  to  give  him  a  location  as 
a  timber  claim,  and  he  did  so. 

On  recross-examination  Lohr  said  that  he  was  not  asked  as  to  the 
legal  requirements,  and  took  it  for  granted  that  McBride  knew  that 
he  ^^  should  not  make  his  entry  for  the  benefit  of  aoy  other  person  but 
himself  (Becord  p.  855);  that  Henry  Brandon  was  engaged  in  driving 
a  delivery  wagon  for  Schwabacher  Bros.,  of  Seattle,  and  is  a  brother  of 
John  £.  Brandon,  and  does  not  know  as  to  his  means  (Becord  p.  857), 
that  he  was  an  honorable  trustworthy  young  man ;  that  Edward  Orome 
was  an  assistant  surveyor,  and  might  have  been  employed  in  the  New 
England  Hotel  in  the  summer  of  1883;  that  said  Wilson  was  engaged 
in  a  restaurant  in  Seattle;  that  said  Hackley  assisted  in  surveying,  and 
was  afterwards  a  contractor  on  a  road  near  Lake  Washington;  that 
said  Bogers  was  a  farmer  at  Edison ;  and  said  Leslie  worked  in  a  barrel 
factory  in  North  Seattle  (Becord  p.  858). 

In  the  examination  on  the  Gilmore  entry,  on  cross-examination,  wit- 
ness said  that  he  bought  provisions  from  Gilmore,  and  advised  him,  the 
same  as  he  would  any  other  friend,  to  use  his  timber  rights  and  secure 
timber  lands,  as  they  would  be  very  valuable  in  the  future,  told  liim 
between  April  23  and  April  30, 1883,  that  he  could  sell  his  claim  to  S. 
S.  Bailey,  and  conducted  the  negotiations  for  the  purchase  of  the  laud 
for  Mr.  Bailey  (Becord  p.  872) ;  that  Gilmore  said  that  he  was  the  owner 
of  the  Stanley  and  Bogers  claims,  and  if  he  sold  one,  must  t^ell  all,  or 
words  to  that  effect;  that  witness  remembers  that  Mr.  Bailey  told  him 
about  a  year  ago  that  the  United  States  claimed  that  Gilmore  sold  to 
him  before  he  purchased  from  the  government,  and  that  Mr.  Gilmore 
was  willing  to  rectify  by  giving  another  deed  (Becord  p.  875).  Witness 
further  swears  that  he  had  no  interest  in  the  lands  deeded  by  Gilmore 
to  Bailey  (Becord  p.  876) ;  that  his  interest  was  not  in  the  lands,  but  in 
the  profits  after  the  lands  were  sold  (Becord  p.  878). 

In  the  redirect  examination,  on  the  Ohalcrafb  entry,  witness  swears 
that  there  was  no  contract  between  said  entryman  and  him,  or  with  any 
other  person,  so  far  as  he  knows,  for  thet  purchase  or  sale  of  the  land 
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embraced  in  bis  timber  entry  and  prior  to  the  receipt  by  him  of  the  Land 
Office  receipt  for  the  land  "  (Record  903). 

Lohr  further  swears  that  he  made  H.  Brandon  the  same  offer  as  to 
others,  relative  to  the  purchase  of  his  claim  after  procuring  title  (Rec- 
ord p.  907). 

In  reference  to  the  Crome  entry,  witness  states  that  he  might  have 
loaned  the  entryman  money  to  pay  tor  his  entry,  but  it  was  not  with 
any  understanding  that  witness  was  to  become  the  purchaser  after  final 
proof;  that  this,  was  done  as  an  accommodation,  and  the  land  was  sold 
to  Bailey  in  the  spring  of  1883  (Record  p.  920). 

Witness  conducted  the  negotiations  for  the  sale  of  the  Stanley  and 
Rogers  entries  from  Oilmore  to  Bailey,  until  the  price  was  agreed  upon 
(Record  p.  930),  and  did  the  same  with  the  Holcomb  entry  (Record  p. 
938). 

On  cross  examination,  relative  to  the  Wilson  entry,  Lohr  testifies  that 
the  entryman  was  working  in  a  restaurant,  as  waiter  or  bartender, 
owned  by  Anderson  &  Ford,  and  the  witness  conducted  the  negotia- 
tions for  the  sale  of  his  land  to  Bailey,  but  does  not  remember  whether 
he  loaned  Wilson  the  money  to  pay  for  his  entry  or  not  (Record  946). 

Witness  also  conducted  the  negotiations  for  the  purchase  of  Hack- 
ley's  entry,  but  made  no  agreement  prior  to  April  30, 1883,  the  date  of 
his  entry.  (Ev.  954.)  Witness  also  said  on  <*.ross-examination,  that 
John  E.Brandon  was  employed  as  a  porter  at  the  New  England  Hotel, 
and  was  also  engaged  in  working  at  surveying;  that  witness  con- 
cluded the  negotiations  for  the  sale  of  his  entry  to  Mr.  Bailey  for 
9605.50.  (Ev.  605.)  Witness  also  swears  that  he  located  the  Leslie 
entry,  was  slightly  acquainted  with  Leslie  in  1883,  and  received  from 
him  the  sum  of  $50,  for  service  in  location;  (Ev.  989)  that  he  nego- 
tiated for  the  sale  of  said  entry  to  Bailey  for  the  sum  of  $573;  that  he 
does  not  remember  when  Leslie  made  his  final  proof,  and  the  negotia- 
tions were  doubtless  on  the  day  of  the  sale.    (Mv.  992.) 

After  testifying  as  to  each  smallest  legal  subdivision  of  said  entries, 
witness  was  further  questioned  in  general,  and  stated  that  in  the  years 
1882  and  1883  there  were  no  settlerd  or  settlements  in  townships  36 
and  37  north,  ranges  3  and  4  east,  and  no  improvements  in  the  way  of 
wagon  roads  or  railroads;  (Ev.  996)  that  he  received  no  compensation 
from  said  entrymen  for  sale  of  their  land,  and  none  was  promised  him 
by  them;  (Ev.  1,061)  that  each  entryman  was  at  liberty  to  sell  to  any 
one  after  the  completion  of  his  entry.    (Ev.  1003). 

On  general  cross  examination,  witness  was  handed  an  affidavit  pur- 
I)orting  to  have  been  made  by  him  in  June,  1888,  relative  to  his  trans- 
actions with  said  Bailey,  and  he  admitted  that  he  signed  the  same,  and 
that  the  substance  was  correct.  (Ev.  1006).  When  his  attention  was 
called  to  the  statement  in  said  affidavit  that  ^'  some  of  these  men  gave 
me  a  note  for  the  $50  that  I  was  to  receive  for  locating  them,  and  in 
those  cases  the  notes  specified.that  in  case  they  desired  to  sell  the  land 
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after  making  final  proof,  that  I  would  surrender  them  the  notes,  or 
that  they  were  to  be  null  and  void  in  case  I  bought  their  lands,"  and 
he  was  asked  why  he  had  testified  that  the  notes  contained  no  stipu- 
lations relating  to  the  disposition  of  said  lands,  he  answered  that  the 
affidavit  was  drawn  up  in  a  hurry,  and  was  signed  by  him  without 
proi>er  perusal;  that  he  did  not  understand  in  his  conversation  that 
these  stipulations  were  mentioned  in  the  notes  taken  by  him;  that  his 
"  impression  was  that  they  were  verbal  considerations,  or  verbal  under- 
standing, as  a  matter  of  showing  my  (his)  good  faith  in  what  I  had 
stated  to  them.  After  rereading  this  affidavit,  I  find  that  these  are 
supposed  to  have  been  included  in  the  noties  as  a  part  of  the  writing, 
which  I  do  not  remember  of  as  being  facts.''  Ev.  (1006-7).  He  also 
states  that  Mr.  Bailey  asked  him  to  testify  in  this  case,  and  agreed  to 
pay  all  of  his  expenses.    (Ev.  1008.) 

Witness  was  asked  the  following  question:  ''Did  it  occur  to  you, 
when  you  were  locating  these  en  try  men,  and  subsequently  buying  uj> 
their  claims,  for  the  mutual  benefit  of  S.  S.  Bailey  and  yourself,  that 
you  were  operating  in  direct  violation  of  the  spirit  of  the  timber  lawf 
And  he  answered:  "  I  did  not  believe  that  I  was  violating  any  law  any 
more  than  I  would  buy  locations  made  by  other  parties,  so  long  as  I 
used  due  diligence  in  making  purchases  when  parties  had  the  right  to 
sell  according  to  the  advice  given  me.''    (Ev.  1010.) 

Witness  also  said  that  he  had  been  paid  by  Mr.  Bailey  his  full  share 
in  the  prolits  arising  from  tbe  sale  to  Hawley  and  Alger,  and  had  no 
interest  in  the  result  of  the  trial.     (Ev.  1012.) 

On  re-direct  examination.  Lohr  states  that  the  special  agent  wrote 
said  affidavit,  and  he  only  '^  skimmed  over  the  first  part  of  it,  but  took 
it  for  granted  it  was  representing  what  was  understood  by  the  conver- 
sation at  that  time;"  that  there  was  evidently  a  misunderstanding  on 
the  part  of  the  special  agent  as  to  what  he  said  about  the  contents  of 
the  notes  given  him  by  persons  whom  he  located. 

In  addition  to  these  facts  and  circumstances  it  must  be  remembered 
that  Agent  Oarson  had  reported  these  entries  as  fraudulent;  that  none 
of  the  entrymen  were  called  as  witnesses  for  the  transferee,  nor  was 
Bailey  sworn  or  offered  as  a  witness  in  his  own  behalf. 

I  have  thus  stated  in  detail,  and  at  unusual  length,  the  evidence 
relating  to  the  alleged  fraudulent  character  of  these  entries  in  the 
transactions  between  Bailey  and  the  entrymen,  for  the  purpose  of  mak- 
ing clear  the  grounds  upon  which  my  conclusion  is  based.  At  every 
point  Mr.  Bailey  appears;  the  conveyances  were  made  to  him  very 
shortly  after  the  entries  were  made;  he  advanced  the  money  to  make 
the  entries  in  most,  if  not  in  all  the  cases;  he  was  a  hotel-keeper;  Lohr 
was  to  select  the  lands,  find  the  persons  to  make  the  entries,  locate 
them  thereon,  and  Bailey  was  to  pay  the  expenses;  upon  the  purchase 
of  the  land  Bailey  was  to  receive  a  deed  for  the  tract,  and  Lohr  and 
Bailey  were  to  divide  the  profits  between  them.    Lohr  says  this  is  so 
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in  his  affidavit^  although  it  is  tme  he  seeks  to  avoid  it  when  he  is  put 
on  the  witness  stand. 

All  the  circumstances  satisfy  my  mind  that  this  was  the  arrange- 
ment. Lohr  picked  up  clerks,  bar-tenders,  grocery  men,  school  teach- 
ers, lawyers,  in  a  word  anybody  who  was  willing  to  make  the  location, 
or  be  concerned  in  it,  for  a  consideration.  They  were  mostly  young 
men  without  any  permanent  abiding  place.  It  is  very  strange,  indeed, 
if  they  entered  that  land  for  their  exclusive  use  and  benefit,  that  they 
should  have  conveyed  it  to  Mr.  Bailey  on  the  same  day  that  the  entries 
were  made,  or  within  a  day  or  two  thereafter,  when  the  evidence  shows 
that  he  was  engineering  these  entries  firom  the  time  the  parties  made 
the  first  affidavit  until  they  submitted  their  final  proof  in  support  of 
their  entries.  It  is  very  plain  to  my  mind  that  this  was  a  scheme  put 
up  in  the  first  instance  by  Lohr  and  Bailey  for  the  purpose  of  acquir- 
ing title  to  the  land  for  speculative  purposes.  To  my  mind  this  raises 
an  impassable  barrier,  if  the  law  is  to  be  observed,  to  the  sustaining 
of  these  entries. 

The  purpose  and  intent  of  the  act  was  to  give  every  citizen  of  the 
United  States,  or  one  who  has  declared  his  intention  of  becoming  such, 
the  opportunity  to  purchase  one  hundred  and  sixty  acres  of  land  under 
said  act,  if  it  was  unfit  for  cultivation,  but  in  every  case  the  entryman 
is  required  to  act  in  good  faith.  But  none  of  the  entrymen  at  the  time 
they  made  these  purchases,  did  so  in  good  faith  in  harmony  with  the 
spirit  and  letter  of  the  law. 

This  holding  in  no  wise  conflicts  or  interferes  with  the  right  of  a 
purchaser  in  good  &ith  of  land  under  the  act,  after  he  acquires  title, 
to  sell  the  land  if  he  desires  so  to  do.  Sales  made  soon  after  purchase, 
however,  if  unexplained,  have  a  tendency  to  arouse  suspicion  in  the 
mind  that  when  the  entry  was  made,  it  was  not  for  the  entryman's  own 
exclusive  benefit  and  use.  And  when  we  find  twelve  entries  made  in 
the  manner  in  which  these  were  made,  money  furnished  by  the  assignee, 
engineered  by  the  assignee,  deeded  to  the  assignee,  and  this  arrange- 
ment made  prior  to  the  time  the  locations  were  made,  I  do  not  see  any 
escape  from  the  conclusion  that  they  were  made  in  violation  of  the 
statute,  and  ought  not  to  stand. 

These  views  do  not  in  any  manner  conflict  with  any  of  the  doctrines 
announced  by  the  supreme  court  in  the  case  of  United  States  v,  Budd 
(144  U.  S.,  154).  In  that  case  patent  had  issued;  the  government  was 
undertaking  to  set  aside  the  patent  on  the  ground  of  fraud,  and  the 
court  lays  down  the  rule  that  after  the  issuance  of  patent  the  govern- 
ment must  make  a  much  stronger  case  in  order  to  cancel  an  entry  than 
before  patent;  that  prior  to  the  issuance  of  patent  the  matter  is  In  the 
hands  of  the  land  department  and  its  findings  on  questions  of  fact  are 
are  generally  conclusive.    The  court  says: 

Bnt  after  all;  the  qaestlon  is  not  so  much  one  of  law  for  the  courts  after  the  issne 
of  patent,  as  of  factt  in  the  first  instance,  for  the  determination  of  the  land  officers. 
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The  oonrts  do  not  revise  their  detcrmi nation  npon  mere  questions  of  fact.  In  the 
absence  of  frand  or  some  other  element  to  invoke  the  Jnrisdiction  and  powers  of  a 
court  of  equity,  the  determination  of  the  land  officers  as  to  the  fact  whether  the 
given  tract  is  or  is  not  fit  for  oultivation  is  conclusive. 

In  that  case  there  was  the  testimony  of  two  witnesses  denying  the 
charge  that  Budd  had  made  a  prior  agreement  with  Montgomery,  that 
is  Budd  and  Montgomery  each  filed  sworn  answers  denying  specifically 
the  existence  of  any  such  prior  agreement;  and  an  answer  under  oath 
in  an  equity  case,  when  called  for,  as  it  was  in  that  case,  is  always  to 
he  taken  as  evidence. 

Moreover,  m  that  case  the  court  eliminated  from  the  record  all  the 
testimony  going  to  show  that  the  purchaser  from  Budd  had  made  simi- 
lar purchases  in  collusion  with  other  entrymen  at  the  same  time  and  in 
the  same  vicinity,  which  left  the  government  with  practically  no  evi- 
dence showing  fraud. 

In  the  case  at  bar,  by  stipulation,  all  these  cases  were  to  be  tried  as 
one,  and  the  testimony  touching  all  these  transactions  was  through 
this  agreement  admissible  and  admitted  in  the  trial  of  this  case. 

It  is  charged,  among  other  things,  that  those  entries  were  made  on 
speculation  and  not  in  good  faith  by  the  several  entrymen,  for  the  pur- 
l)ose  of  appropriating  the  same  to  their  own  use  and  benefit,  and  yet 
the  purchaser  failed  at  the  trial  to  testify  himself,  or  to  introduce  any 
of  the  entrymen  from  whom  he  purchased. 

It  can  not  be  said  in  this  case,  as  in  the  case  of  Budd,  that  the  govern- 
ment had  the  right  to  cross-examine  the  transferee  or  the  entryman, 
because  none  of  them  were  produced  as  witnesses  at  the  trial,  and  there 
was  no  power  on  the  part  of  the  government  to  compel  their  attendance. 
Their  testimony  could  only  be  obtained  by  their  voluntary  appearance 
and  offering  themselves  as  witnesses,  which  no  man  is  willing  to  do 
when  his  testimony,  truthfully  given,  will  show  that  he  has  obtained 
valuable  property  in  violation  of  law.  The  case  of  Budd  was  tried  in 
court,  where  these  unwilling  witnesses  could  be  compelled  to  appear 
and  give  their  testimony. 

It  is  true  that  since  the  case  has  been  pending  here  and  very  recently, 
Bailey  has  offered  to  testify  therein  and  submit  himself  to  cross-ex- 
amination. His  affidavit,  as  to  what  his  evidence  would  be,  accompany- 
ing this  offer,  shows  that  he  is  prepared  to  makeadenialof  any  wrong- 
ful act  in  connection  with  said  entries.  An  affidavit  to  the  same  effect, 
sworn  to  on  June  18, 1891,  was  already  in  the  record,  and  therefore  the 
offer  was  declined.  Considering  this  denial,  and  giving  to  it  the  utmost 
force  and  effect,  it  utterly  fails  to  meet  and  overcome  the  preponderat- 
ing adverse  evidence  in  the  record. 

Whilst  this  tardy  offer  of  Bailey,  to  some  extent,  may  mollify  the 
just  criticism  made  because  of  his  failure  to  testify  in  the  case  at  all,  the 
fact  remains  that  the  evidence  of  the  entrymen  is  entirely  wanting. 

The  government  can  not  be  charged  with  laches  in  not  having  their 
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testimony  in  the  record.    It  can  not  therefore  be  said,  as  in  the  case  in 
the  supreme  court : — 

If  the  goverumeut,  the  complaining  party,  failed  to  call  them,  it  is  to  be  presumed 
that  upon  inquiry  it  found  that  they  knew  nothing  that  would  tend  to  substantiate 
its  claim. 

On  the  other  hand,  if  these  men  made  their  entries  for  their  own  use 
and  not  on  speculation  or  in  collusion  with  Bailey,  there  was  every 
inducement  on  his  part  to  call  upon  them,  and  every  moral  obligation 
on  their  part  to  respond.  They  were  peculiarly  his  witnesses;  their 
testimony,  in  connection  with  his  own,  could  alone  overcome  the  damag- 
ing disclosures  of  Lohr,  and,  if  they  were  men  of  good  character,  as 
claimed  by  him,  so  much  the  more  efPective  would  their  testimony  have 
been  to  show  a  lack  of  interest  or  collusion  on  his  part. 

The  conduct  of  the  party  in  omitting  to  produce  that  evidence  in  elucidation  of 
the  subject  matter  in  dispute,  which  is  within  his  power,  and  which  rests  peculiarly 
within  his  own  knowledge,  frequently  affords  occasion  for  presumptions  against 
him,  since  it  raises  strong  suspiinon  that  such  evidence,  if  adduced,  would  operate 
to  his  prejudice.     (Starkie  on  Evidence,  Vol.  1,  p.  54). 

There  is  another  clear  distinction  between  the  inquiry  herein  for 
consideration  and  the  matter  at  issue  in  the  case  of  the  United  States 
V.  Budd.  In  that  case  the  patent  to  Budd  was  sought  to  be  set  aside 
because  of  an  alleged  conspiracy  between  Budd,  the  entrynian,  and 
Montgomery,  the  purchaser.  That  is  to  say,  the  only  matter  considered 
by  the  court  in  that  case,  aside  from  the  character  of  the  land,  was, 
whether  the  entry  of  Budd  was  made  in  collusion  with  or  in  the  interest 
of  Montgomery. 

In  the  language  of  Justice  Brewer,  who  delivered  the  opinion  of  the 
court: 

The  particular  charge  is  that  Budd,  before  his  application^  had  unlawfully  and 
fraudulently  made  an  agreement  with  his  co-defendant,  Montgomery',  by  which  the 
title  he  was  to  acquire  from  the  United  States  should  inure  to  the  benefit  of  such 
co-defendent. 

The  question  as  to  whether  Budd's  entry  was  made  in  good  faith  to 
appropriate  it  to  hi«  own  use  and  benefit,  and  not  on  peculation, 
appears  not  to  have  been  in  issue,  further  than  that  inquiry  would 
necessarily  be  raised  by  an  investigation  confined  to  Montgomery's 
connection  with  the  alleged  fraudulent  entry. 

To  entitle  one  to  make  a  timber  land  entry  and  purchase  he  is 
required  to  make  oath :  First,  that  he  does  not  apply  to  purchase  <n\ 
a  speculation,  but  in  good  faith  to  ai)propriat«  the  timber  to  his  exclu- 
sive use  and  profit;  and.  Second,  that  he  has  not,  directly  or  indirectly, 
made  any  agreement  or  contract,  in  any  way  or  manner,  with  any  per- 
son or  persons,  by  which  the  title  which  he  might  acquire  from  the 
United  States  should  inure,  in  whole  or  in  part,  to  the  benefit  of  any 
person  except  himself. 

These  requirements  of  the  oath  are  separate  and  distinct.  The  entry- 
man  could  comply  with  the  one  and  violate  the  other,  and  a  violation 
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of  either  requirement  would  defeat  the  entry.  For  instance,  if  a 
person  should  make  an  entry,  for  the  purpose  of  speculation,  although 
he  might  not  offer  to  sell  until  after  he  should  receive  his  final  certifi- 
cate of  purchase,  yet  his  entry  should  be  forfeited,  and,  if  a  person 
should  make  entry  in  good  faith  and  with  no  speculative  purpose  or 
intention  whatever,  but  if,  before  receiving  final  certificate,  he  should 
make  an  agreement  or  contract  to  sell,  his  entry  should  be  forfeited. 

The  supreme  court,  in  the  case  of  United  States  v.  Budd,  dealt  mainly 
with  one  of  these  requirements  of  the  oath  of  the  entryman — to  wit: 
that  the  entryman  had  not  sold  or  agreed  to  sell  the  land  entered  by 
him  in  violation  of  the  statute.  The  other  requirement  of  the  oath 
referred  to,  that  the  entryman  had  not  ajiplied  to  purchase  on  a  specu- 
lation^  was  considered  by  the  court  only  as  it  threw  light  on  the  main 
and  only  real  question  in  that  case — ^to  wit:  whether  a  contract  or 
agreement  to  sell  had  been  made  by  the  entryman  that  would  work  a 
forfeiture  of  his  right  to  purchase.  As  a  distinct  question,  affecting 
the  right  of  the  entryman  to  purchase,  the  court  did  not  consider  the 
question  here  made,  that  the  entry  origiually  was  for  a  speculative 
purpose,  whether  he  had  or  had  not  made  a  contract  for  the  sale  of  the 
land  to  another. 

It  is  clear,  therefore,  that  the  case  of  United  States  v.  Budd  does  not 
decide  the  question  now  under  consideration. 

Now,  if  it  should  be  conceded  in  the  cases  before  me  tliat  the  testi- 
mony of  Lohr  is  insufficient  to  show  that  these  several  entries  were 
made  in  the  interest  of  or  in  collusion  with  Bailey,  it  seems  to  me  the 
conclusion  can  not  be  avoided  that  tbey  were  made  on  speculation,  and 
not  in  good  faith  to  appropriate  the  lands  thus  entered  to  the  exclu- 
srre  use  and  benefit  of  the  several  entrymen. 

Lohr  shows  by  his  testimony  that  these  several  entrymen  were 
engaged  in  different  pursuits,  and  were  induced  by  him  to  make  these 
purchases,  he  telling  them  that  he  would  buy  their  claims  and  give 
them  fifty  dollars  more  than  any  one  else  would;  that  this  promise  was 
made  to  the  parties  as  an  inducement  to  take  his  word  and  knowledge 
as  to  the  quality  and  quantity  of  the  timber,  and  that  while  he  does 
not  remember  loaning  any  of  these  entrymen  money,  yet  it  probable 
he  did;  that  when  he  did  so,  he  sometimes  took  notes  and  sometimes 
trusted  to  their  honor.  By  this  and  other  similar  testimony  he  leaves 
no  d(nibt  in  my  mind  that  he  procured  these  entries  to  be  made  purely 
on  speculation;  that  none  of  these  entries  were  maile  for  the  purpose 
of  appropriating  the  land  or  timber  to  the  use  of  the  entrymen,  but  on 
the  promise  or  representations  of  Lohr  that  such  act  on  their  part 
would  result  in  a  profitable  speculation — that  is,  they  would  be  able 
to  make  an  immediate  sale  of  the  land  at  a  price  greatly  in  excess  of 
the  cost  to  the  entrymen. 

Bntrios  made  in  this  way  and  for  this  purpose  are  in  violation  of  the 
spirit  and  letter  of  the  law;  for  the  applicant  to  purchase  is  required 
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to  make  affidavit  that  ^'  lie  does  not  apply  to  purchase  the  same  on 
speculation." 

This  interpretation  of  the  statute  does  not  imply  that  a  timber-land 
entryman  is  not  authorized  to  sell  his  entry  at  any  time  he  may  choose 
after  he  has  made  his  proof  and  receiyed  his  certificate;  but  when,  as 
in  these  cases,  it  is  clearly  shown  that  prior  to  taking  any  steps  to 
secure  the  laud,  they  had  first  satisfied  themselves  that  these  entries 
could  be  sold  at  a  protit,  and  thereupon  they  made  their  entries  for  the 
sole  purpose  of  secaring  the  profit  thus  in  view,  to  my  mind  they  briug- 
themselves  within  the  inhibition  of  the  statute. 

Can  it  be  doubted  from  all  tlie  record  in  this  case  that  these  entries 
were  so  made,  I  think  not. 

Mr.  Bailey's  connection  with  these  purchases  may  be  eliminated  from 
the  case,  and  the  acts  and  motives  of  the  entrymen  alone  considered^ 
and  their  entries  can  not  be  sustained  if  any  meaning  is  to  be  given  to 
that  part  of  the  statute  which  forbids  the  making  of  such  entries  ^^  ou 
speculation.'^ 

I  am  aware  that  in  the  case  of  the  United  States  v,  Budd,  the  court 
used  language  indicating  that  nothing  short  of  an  actual  prior  agree> 
ment  to  sell  can  disturb  the  entry.  But  it  must  be  remembered  that  in 
that  case  a  '^  prior  agreement  to  sell "  was  the  sole  issue  of  firaud  on 
trial,  and  when  Justice  Brewer  announced  that  "  all  it  (the  law)  de- 
nounces  is  a  prior  agreement,"  etc.,  the  language  must  be  considered 
with  reference  to  the  matter  at  issue — namely,  whether  there  was  such 
an  agreement  between  Budd  and  Montgomery. 

Here,  the  government  is  inquiring  into  all  matters  connected  with 
these  entries,  and  is  not  limited,  as  in  that  case,  to  the  issues  made  by 
the  pleadings. 

The  decision  of  your  office  sustaining  these  entries  is  reversed^  and 
you  are  directed  to  cause  said  entries  to  be  canceled. 


PnACTTCE— APPEAL-NOTICE— SBBVICB  BY  MATI«. 

Oregon  Ckntral  Military  Wagon  Road  Co.  v.  Hart. 

Notice  of  an  appeal  must  be  served  on  the  opposite  party  within  the  time  allowed 
by  the  rules  of  practice  for  taking  an  appeal,  and  if  not  duly  served  within  said 
period  the  appeal  may  be  properly  dismissed. 

Mailing  a  notice  of  appeal  prior  to  the  expiration  of  the  time  allowed  for  appeal,  is 
not  the  service  of  notice  required,  if  in  due  course  of  the  mail  the  notice  could 
not  be  received  by  the  opposite  party  until  after  the  expiration  of  said  period. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 

23,  1893. 

The  attorneys  for  the  Oregon  Central  Military  Wagon  Boad  Oom- 
XMuiy  have  filed  a  motion  for  review  of  the  departmental  decision  of  the 


DECISIONS  RELATING  TO  THE   PUBLIC   LANDS.  481 

llth  day  of  April,  1803,  in  the  case  of  said  company  v.  Eichard  H.  Hart, 
involving  the  E.  i  of  the  NW.  J  and  the  NE.  J  of  the  SW.  J  of  Sec.  11, 
T.  30  S.,  R.  46  E.,  Lakeview,  Oregon,  land  district. 

On  the  loth  day  of  May,  1891,  your  office  decided  that  this  land  was 
excepted  from  the  grant  to  said  company,  and  notice  of  said  decision 
was  given  the  company  through  its  resident  attorneys,  in  accordance 
with  rule  97  of  Eules  of  Practice. 

The  time  for  taking  an  appeal  and  serving  notice  thereof  commenced 
to  run  on  the  17th  day  of  May,  1891,  and  would  expire  on  the  16th  day 
of  July,  1891.  The  evidence  of  the  service  of  the  appeal  consisted  of 
an  affidavit  of  one  Oook,  showing  that  on  the  14th  day  of  July,  1891, 
he  mailed  at  Washington,  D.  C,  a  copy  of  the  appeal,  directed  to  E, 
H.  Hart  at  Lakeview,  Oregon.  Hart  made  a  motion  to  dismiss  the 
appeal,  on  the  ground  inter  alia^  that  no  legal  notice  had  been  given 
him  within  the  time  allowed  for  the  filing  of  the  same. 

The  grounds  of  the  motion  for  review  are  as  follows — 

First: — In  dismissing  the  appeal  of  the  Oregon  Central  Military  V^Tagon  Road  Com- 
pany, \vhen  said  company  filed  said  append  within  sixty  days  after  notice  of  the 
decision  appealed  from,  and  after  notice  thereof  had  been  duly  served  on  Harfe^ 
within  said  sixty  days. 

Second: — ^In  dismissing  the  appeal  of  said  company  when  it  is  admitted  in  the 
decision  of  dismissal,  that  the  decision  appealed  from,  was  rendered  on  May  15, 1891 ; 
that  the  time  did  not  begin  to  ran  against  said  company  until  after  May  17, 1891; 
that  notice  of  the  appeal  was  served  on  Hart  on  July  14,  1891 ;  that  the  sixty  days 
did  not  expire  until  July  15, 1891,  and  when  it  appears  that  the  appeal  was  filed  on 
July  15, 1891,  within  the  time  allowed  for  taking  said  appeal. 

Third : — In  holding  that  the  notice  of  appeal  was  not  served  on  said  Hart  within 
the  time  allowed  for  taking  an  appeal,  when  the  recitals  in  said  decision  of  dismissal 
show  that  said  notice  was  served  on  said  Hart  on  the  fifty-ninth  day  after  the  notice 
of  the  decision  from  which  the  appeal  was  taken,  which  was  within  the  sixty  days 
allowed  for  appeal  by  the  rules  of  the  Department. 

Fourth : — In  holding  that  it  was  necessary  to  maU  the  notice  of  appeal  to  Hart  in 
time  to  reach  him  before  the  expiration  of  sixty  days  allowed  for  appeal,  when  it 
was  only  necessary  to  mail  said  notice  within  said  sixty  days. 

Fifth : — In  holding  that  the  case  of  Bundy  v.  Fremont  Townsite  (9  L.  D.,  p.  276)  was 
authority  for  dlsmissinis  said  appeal  when  in  that  case  the  service  by  registered  letter 
was  distinctly  recognized  aH  the  date  of  service,  which  evidently  meant  the  date  of 
mailing  the  notice  and  not  the  date  of  its  reception  by  the  attorney. 

Sixth : — In  not  holding  that  the  service  of  notice  of  the  appeal  upon  Hart  on  July 
14, 1891,  by  registered  letter  was  in  apt  time,  and  in  not  holding  that  the  appeal  was 
properly  taken  and  in  due  time. 

Seventh : — In  holding  contrary  to  the  law. 

The  Department  found  that  the  notice  of  the  appeal  '^  was  mailed 
one  day  prior  to  the  expiration  of  the  time  allowed  for  appeal,  and 
that  in  due  course  of  the  mail  could  not  have  been  received  by  the 
claimant  until  several  days  after  the  expiration  of  the  sixty  days 
allowed  by  the  rules.^ 

These  facts  are  not  controverted  by  the  motion,  nor  in  the  argument 
filed  in  its  support;  but  it  is  in  effect  contended  that  the  filing  of  the 
appeal,  and  mailing  the  notice  of  it  within  the  sixty  days  allowed  for 
ICOO— VOL  17 31 
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the  taking  of  appeals  constituted  a  compliance  with  the  roles  of  practice 
respecting  the  time  of  taking  and  serving  notice  of  appeals. 

Rule  86,  of  the  Eules  of  Practice,  requires  that — '*  Notice  of  an  appeal 
from  the  Commissioner's  decision  must  be  filed  in  the  General  Land 
Office  and  served  on  the  appellee  or  his  counsel  within  sixty  days  from 
the  date  of  service  of  notice  of  such  decision." 

The  language  of  this  rule  is  so  plain  in  requiring  the  motion  to  be 
served  within  the  time  allowed,  that  it  would  seem  to  be  a  useless 
waste  of  words  and  time  to  attempt  to  make  it  plainer  and  more  spe- 
cific. 

Rule  93  requires  that — "A  copy  of  the  notice  of  appeal,  specification 
of  errors,  and  all  arguments  of  either  party,  shall  be  served  on  the 
opposite  party  within  the  time  allowed  for  filing  the  same."  This  lan- 
guage, likewise,  very  clearly  specifies  the  time  within  which  service  is 
required  to  be  made  and  completed. 

Rule  94  requires — "such  service  to  be  made  personally  or  by  reg- 
istered letter." 

Rules  95  and  96  relate  mainly  to  the  maimer  of  making  the  proof  of 
service,  and  not  to  the  service  itself,  nor  the  time  within  which  it  is  to 
be  made 

Succinctly  and  chronologically  stated,  Rules  86  and  93  fix  and  deter- 
mine the  time  within  which  notice  of  appeal  shall  be  served  upon  the 
appellee;  Rule  94  fixes  the  character  of  the  service,  to  wit:  ^< person- 
ally or  by  registered  letter;"  and  Rules  95  and  96  define  the  kind  of 
proof  that  is  required  to  establish  the  fact  that  service  was  made 
within  the  time  and  in  the  manner  required. 

It  is  clear  in  this  case  that  the  mailing  of  the  notice  of  appeal  and 
specifications  of  error  at  the  city  of  Washington,  D.  C,  one  day  before 
the  expiration  of  the  time  required,  addressed  to  Hart  at  Lakeview, 
Oregon,  would  not  constitute  service  upon  him  in  accordance  with  the 
rules  of  practice,  for  it  is  not  contended  or  pretended  that  he  could 
possibly  have  received  it  at  the  place  where  it  was  directed  the  next 
day  after  it  was  mailed,  or  that  he  in  fiSiCt  did  receive  it  in  that  time. 

It  is  claimed  in  argument  that  the  motion  to  dismiss  the  appeal  was 
not  served  on  the  appellant,  and  that  the  Department  erred  in  enter- 
taining it  for  that  reason,  and  in  support  of  the  claim.  Kimbel  v.  Henry 
(9  L.  D.,  619)  is  cited  as  authority.  That  case  seems  to  hold  that  a 
motion  to  dismiss  an  appeal  on  the  ground  that  no  notice  of  appeal, 
specifications  of  error,  or  copy  of  brief  was  served  upon  the  appellee, 
cannot  be  entertained.  I  think  it  was  intended  to  hold  that  no  action 
would  be  taken  upon  such  a  motion,  in  the  absence  of  service  on  the 
appellant,  where  the  action  would  injuriously  affect  his  rights  in  advance 
of  the  time  when  the  case  should  be  reached  in  its  regular  order  for 
final  disposition  on  the  merits.  At  that  time,  as  was  evidently  the 
fact  in  the  case  at  bar,  such  a  motion  may  be  considered  for  the  single 
purpose  of  calling  the  attention  of  the  Department  to  the  failure  of 
the  appellant  to  comply  with  the  rules  of  practice  in  the  matter  of  serv- 
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iDg  notice  of  his  appeal,  and,  furtlier,  as  an  objection  on  the  part  of 
tbe  appellee  to  the  prosecution  of  the  appeal. 

Aside  from  these  considerations,  however,  there  was  no  error  in  the 
action  of  the  Department  in  dismissing  the  appeal  in  this  case,  for 
auder  the  facts  it  was  quite  evident  that  notice  of  the  appeal  had  not 
been  duly  served  on  the  appellee,  as  required  by  the  rules  of  practice, 
and  the  failure  to  so  serve  notice  was  of  itself  sufficient  grounds  for 
dismissing  the  appeal  under  the  repeated  rulings  of  the  Department. 
See  Groom  v.  M.,  K.  &  T.  Ey.  Oo.  (9  L.  D.,  264) ;  Bandy  v.  Fremont 
Townsite  (ib.,  276) ;  Huntoon  v.  Devereux  (10  L.  D.,  408);  Brake  v.  Oali- 
fornia  and  Oregon  B.  B.  Oo.  (11  L.  D.,  249) ;  Charles  A.  Parker  (ib., 
375). 

The  supposed  extreme  cases  used  as  illustrations  in  counsePs  argu- 
ment, where  hardship  might  arrive  by  reason  of  the  time  for  taking 
appeals,  under  the  rules  of  practice,  can  all  be  met  by  a  compliance 
with  the  rule  announced  in  the  case  of  Haffey  v.  States  (14  L.  D.,  423) 
wherein  it  was  said  that — *^  Where  an  extension  is  necessary,  applica- 
tion therefore  should  be  addressed  to  your  office,  and  be  presented 
before  tbe  time  for  appeal  allowed  by  the  rules  has  expired." 

This  provision  is  ample  in  my  judgment  to  meet  all  cases  likely  to 
arise,  and  it  should  not  be  extended  in  any  case  so  as  to  make  the  fail- 
ure to  serve  notice  of  appeal  within  the  time  required  by  the  rules  a 
ground  for  rehearing  or  review.  For  the  foregoing  reasons  the  motion 
must  be,  and  hereby,  is  denied. 


DOUGHEBTT  V.  BUOK. 

Motion  for  review  of  departmental  decision  of  February  24, 1893|  16 
L.D.,  187,  denied  by  Secretary  Smith,  October  23, 1893. 


80IiI>IEBS'  ADDITIOXAIi  BNTBT— CONFIRMATIGir. 

Jesse  P.  Pabbish. 

A  deed  executed  prior  to  March  1, 1888,  in  the  name  of  and  parportlng  to  convey  the 
interest  and  title  of  one  holding  a  power  of  attorney  from  another,  in  whose 
name  a  soldiers'  additional  entry  has  been  made  by  saoh  attorney  in  fact,  is  not 
proof  of  a  sale  of  the  land  that  brings  the  entry  within  the  confirmatory  pro- 
Yisions  of  section  7,  act  of  March  3,  1891;  nor  will  a  deed  executed  subsequently 
by  the  principal  and  based  on  an  additional  consideration  operate  to  cure  the 
defects  in  the  former  conveyance  so  as  to  bring  said  entry  within  the  terms  of 
said  section. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  October 

23, 1893. 

On  November  9,  1878,  your  office  issued  a  certificate  to  Jesse  P. 
Parrisb,  stating  that  he  ^^  is  entitled  to  an  additional  homestead  entry 
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of  not  exceeding  eighty  acres,  as  provided  in  section  2306  Bevised 
Statutes  of  the  United  States."  This  right  was  based  upon  original 
homestead  entry  Ko.  7622,  at  Boonyille  land  district,  Missouri,  and  his 
service  as  a  soldier  in  Company  <^I/'  Osage  county  regiment,  Missouri 
Home  Guards. 

It  appears  that  on  August  22, 1884,  Louis  Autenrieth,  as  the  attor- 
ney in  fact  of  said  Parrish,  entered  the  K.  ^  of  the  NE.  i  of  Sec.  34,  T. 
36  K.,  B.  5  W.,  Shasta,  Oalifornia,  and  final  certificate  No.  535  was 
duly  issued. 

On  August  29,  seven  days  after  the  entry,  the  same  was  held  for 
cancellation,  for  the  reason  that  the  soldier  did  not  appear  in  i)erson 
at  the  local  office  to  make  the  entry,  as  required  by  circular  of  Feb- 
ruary 13,  1883.  On  October  20,  1884,  your  office  appears  to  have 
revoked  the  order  of  August  29,  for  the  reason  that  the  order  holding 
the  entry  for  cancellation  should  have  been  made  for  a  diti'erent  rea- 
son— ^namely:  that  the  additional  homestead  right  was  based  upon 
military  service  in  the  Missouri  Home  Guards.  The  entry  was  again 
held  for  cancellation  (October  20, 1884),  and  sixty  days  allowed  for 
appeal,  etc.  An  appeal  was  taken  from  that  decision,  but  was  returned 
from  this  office  without  action,  on  December  10, 1884,  by  reason  of  the 
act  of  May  15, 1886  (24  Stat.,  23),  providing  for^ceitificates  of  discharge 
to  be  issued  to  members  of  the  Missouri  Home  Guards. 

By  office  letter  («^  O'O  of  December  3, 1888,  addressed  to  Henry  Beard, 
Esq.,  of  this  city,  the  former  raling  was  adhered  to — namely:  that 
members  of  the  Missouri  Home  Guards  were  not  entitled  to  soldiers 
additional  entries  under  section  2306  of  the  Eevised  Statutes,  citing 
departmental  decisions  in  support  of  the  ruling. 

From  that  judgment  the  case  was  brought  by  appeal  to  this  Depart- 
ment by  your  letter  of  February  9, 1889. 

Lengthy  arguments  have  been  filed  endeavoring  to  show  the  right 
possessed  by  members  of  the  Missouri  Home  Guards  to  the  provisions 
of  section  2306  of  the  Eevised  Statutes;  but  it  is  needless  to  notice 
these  arguments  in  view  of  the  late  decision  in  the  case  of  Smith  Hat- 
field et  aL  (17  L.  D.,  79),  where  it  was  again  held,  after  very  careful 
consideration,  that  the  right  to  make  soldiers'  additional  entry  does 
not  extend  to  members  of  that  organization. ' 

It  is  insisted,  however,  that  the  entry  is  now  confirmed  under  section 
7  of  the  act  of  March  3, 1891,  for  the  reason  that  the  land  covered  by 
entry  was  sold  prior  to  March  1, 1888,  to  a  bona  fide  purchaser  for  a 
valuable  consideration. 

A  certified  transcript  irom  the  original  records  of  Shasta  county, 
California,  under  the  hand  and  seal  of  T.  B.  Smith,  county  clerk  and 
ex-officio  county  recorder,  shows  that  Jesse  P.  Parrish,  on  August  21, 
1878,  executed  and  acknowledged  a  power  of  attorney  to  L.  Auten- 
rieth <^  to  locate  at  any  land  otlice  in  the  (Jnited  States  any  land  that  I 
may  be  entitled  to  en'  -  under  the  provisions  of  section  2306  of  the 
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Revised  Statutes  of  the  XTnited  States,"  etc.,  also  ^*  to  receive  the  dup- 
licate certificate  of  such  entry,  and  to  demand  and  receive  any  receipt 
for  the  patent  that  may  be  issued,"  etc.  There  is  also  filed  a  copy  of  a 
power  of  attorney  given  by  Parrish  to  L.  Autenrieth  on  the  same  day 
(August  21, 1878),  which  reads  as  follows: 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  That  we,  Jesse  P.  Parrish  and  Mary 
Parrishy  wife  of  the  said  Jesse,  of  the  county  of  Camden,  State  of  Misnoari,  do 
hereby  make,  constitute  and  appoint  L.  Autenrieth  my  true  and  lawful  attorney, 
hereby  authorizing  and  empowering  my  said  attorney  to  sell,  upon  such  terms  as  to 
him  shaU  seem  meet,  any  lands  which  I  now  own,  either  in  law  or  equity,  and 
obtained  by  me  as  an  ''additional  homestead,"  under  the  provisions  of  section  2306 
of  the  Hevised  Statutes  of  the  United  States,  and  to  seU  any  such  lauds  as  I  may 
hereafter  acquire  under  said  acts,  and  to  receive  the  purchase  money,  or  other  con- 
sideration therefor,  and  upon  such  sale  to  make,  sign,  seal  and  deliver  in  my  name 
all  such  deeds,  or  other  assurances  in  the  law  therefor  as  to  him  shall  seem  meet 
and  necessary. 

AND  I  farther  authorize  and  empower  my  said  attorney  to  receive,  accept  and 
t-ake  possession  of  all  lands  hereinbefore  mentioned,  and  to  prosecute  and  defend  at 
his  own  cost,  any  suit  or  action  respecting  the  same,  or  for  the  breach  of  any  con- 
tract in  relation  thereto  or  for  any  tresspass  thereupon,  or  injury  thereto,  of  any 
nature  or  description  whatsoever. 

AND  my  said  attorney  is  hereby  aulhorized  to  sell  said  lands,  or  any  interest 
therein,  and  to  make  any  contract  in  relation  thereto,  which  I  might  make  if  pres- 
ent; and  to  receive  for  his  own  use  and  benefit  any  moneys  or  other  property  the 
proceeds  of  the  sale  of  said  lands,  or  any  interest  therein,  or  arising  from  any  con 
tract  in  relation  thereto,  or  received  or  recovered  for  any  injury  thereto  and  I  hereby 
release  to  my  said  attorney  all  claim  to  any  of  the  proceeds  of  any  such  sale,  lease, 
contract,  or  damages. 

AND  I  further  authorize  my  said  attorney  to  appoint  a  substitute  or  substitutes  to 
perform  any  of  the  foregoing  powers. 

AND  IN  CONSIDERATION  of  the  sum  of  one  handred  dollars,  lawful  money  to  me 
in  hand  paid  by  the  said  attorney,  the  receipt  whereof  is  hereby  acknowledged,  this 
power  of  attorney  and  each  and  every  power  contained  herein  is  made  and  hereby 
declared  to  be  irrevocable  by  me  or  in  my  name  or  otherwise.  The  lands  hereinbe- 
fore referred  to  are  the  following,  viz :  the  N.  i  of  the  NE.  i  of  Sec.  44,  T.  36  N.,  B.  5 
W.  of  Mt.  Diablo  B  &;  M. 

Hereby  ratifying  and  confirming  all  that  my  said  attorney  or  his  substitute  may 
lawfully  do  or  cause  to  be  done  by  virtue  of  these  presents. 

IN  WITNESS  WHEREOF,  I,  the  said  Jesse  P.  Parrish  and  Mary  Parish,  the  wife 
of  said  Jesse  P.  Parrish,  in  token  of  her  release  of  all  rights  of  dower  and  homestead 
exemption  in  the  premises,  have  hereunto  set  our  hands  and  seals  this  21st  day  of 
August,  1878. 

This  i)Ower  of  attorney  appears  to  have  been  acknowledged  before 
one  John  H.  Holloway,  a  justice  of  the  peace,  on  the  day  it  was  execu- 
ted, and  it  was  recorded  in  Shasta  county,  California,  August  11, 1893, 
"  at  the  request  of  Wells  Fargo  and  Co.,"  as  certified  to  by  the  county 
recorder. 

There  is  also  filed  a  copy  of  a  quitclaim  deed  from  Louis  Autenrieth 
to  the  Pacific  Improvement  Company,  dated  August  24, 1884,  convey- 
ing the  land  in  question  to  said  company  for  the  consideration  of  one 
dollar. 
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An  instrament  is  also  filed,  signed  by  Jesse  P.  Parrish  and  Lydia 
Parrish,  and  acknowledged  on  April  12, 1893,  before  Ousley  Olaiborn^ 
as  notary  public  in  the  county  of  Gamden  and  State  of  Missoori.  This 
instrument  recites  the  power  of  attorney  given  by  its  makers  to  Louis 
Autenrieth  on  August  21, 1878,  to  sell  the  land.  It  also  recites  the 
sale  of  said  land  by  Autenrieth  to  the  Pacific  Improvement  Company 
on  August  23, 1884.  In  consideration  of  the  premises,  the  makers  of 
the  instrument  ^^  do  hereby  confirm  and  perfect  the  deed  of  said  Louis 
Autenrieth,  and  release  and  quitclaim  all  of  their  right,  title,  and  inter- 
est in  and  to  said  land  to  the  Pacific  Improvement  Company. 

It  is  stated  in  an  affidavit  made  by  F.  S.  Douty,  secretary  of  the 
Pacific  Improvement  Co.,  on  August  10, 1893,  that  *'  said  company  pur- 
chased from  Jesse  Parish  and  wife,  through  their  attorney  in  fact  L. 
Autenrieth,  in  good  faith  and  for  a  valuable  consideration  ^  the  land 
(describing  it) ;  that  affiant 

sabsequently  and  on  behalf  of  said  Pacific  Improvement  Company  and  for  ite  acconnt 
paid  to  said  Jesse  P.  Parish  the  further  snm  of  $500  for  said  land  and  for  all  of  hii 
interests  therein;  that  said  payment  was  made  to  said  T&mtih.  far  the  purpose  of  om^ 
ing  possible  defects  in  the  transfer  made  by  said  X.  Autenrieth,  attorney  in  fact  of  said 
Parrish  to  said  Pacific  ImproTement  Co.  and  for  the  purpose  of  perfecting  title  to 
said  company. 

Conceding  that  the  power  of  attorney  given  by  Parrish  and  wife  to 
Autenrieth  on  August  21, 1878,  conferred  on  the  latter  power  to  sell 
realty,  which  the  former  did  not  then  possess,  and  under  the  law,  as 
now  construed,  never  could  possess,  still  it  was  nothing  more  nor  less 
than  it  purported  to  be,  namely:  '^to  sell  upon  such  terms  as  to  him 
shall  seem  meet  any  lands  which  I  now  own  ....  and  to  sell 
any  lands  which  I  may  hereafter  acquire  under  said  acts.*^ 

Sec.  2306  Revised  Statutes). 

The  deed,  from  Autenrieth  to  the  Pacific  Improvement  Company, 
reads  as  follows: 

This  indentnrcj  made  the  twenty-third  (23rd)  day  of  August  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-four  (1884),  between  Louis  Autenrieth 
of  the  county  of  Shasta  and  State  of  Caiifornia,  party  of  the  first  part,  and  the  Pacific 
Improvement  Company,  a  corporation  under  the  laws  of  the  State  of  California, 
party  of  the  second  part, 

Witncsaeth:  That  the  said  party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  one  doilar,  lawful  money  of  the  United  States  of  America,  to  him  in  hand 
paid,  the  receipt  whereof  is  herehy  acknowledged,  has  granted,  bargained,  sold, 
remised,  released,  quit  claimed  and  conveyed,  and  by  these  presents  does  grani^ 
bargain,  sell,  remise,  release,  convey  and  quit  claim  unto  the  said  party  of  the  second 
part,  and  to  its  heirs  aud  assigns  forever,  all  the  right,  title  and  interest,  estate, 
claim  and  demand;  both  in  law  and  equity,  as  weU  in  possession  as  in  expectancy, 
of  the  said  party  of  the  first  part,  of,  in  and  to  that  certain  property,  situated  in  the 
county  of  Shasta,  State  of  California,  and  described  as  follows,  to  wit: 

The  north  half  of  the  northeast  quarter  of  section  thirty-four  (34),  in  township 
thirty-six  (36)^  north  of  range  five  (5)  west,  M.  D.  If.,  containing  eighty  acres  of 
land; 
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Together  with  all  the  rights,  privileges  and  franchises  thereto  incident,  appendaot 
or  appurtenant  or  therewith  usnally  had  and  ei^oyed ;  and,  also,  all  and  singnlar 
the  tenements,  hereditaments  and  appurtenances  thereanto  helonging,  and  the  rents, 
issues  and  profits  thereof;  and,  also,  all  the  estate,  right,  title,  interest,  possession, 
claim  and  demand  whatsoeyer,  of  the  said  party  of  the  first  part,  of,  in  or  to  the 
premises,  and  every  part  and  parcel  thereof. 

To  have  and  to  hold  all  and  singular  the  premises,  with  the  appurtenances  and 
privileges  thereto  incident  unto  the  said  party  of  the  second  part,  its  heirs  and 
assigns  forever. 

And  the  party  of  the  first  part,  for  himself  and  his  heirs,  doth  hereby  agree  to  and 
with  the  party  of  the  second  part  and  its  heirs  and  assigns,  that  he  has  full  right 
and  power  to  give  such  quit  claim  deed  of  said  premises;  and  that  the  said  premises 
are  now  free  and  clear  from  all  incumbrances,  sales  or  mortgages,  made  or  suffered 
by  the  party  of  the  first  part. 

In  witnesa  whereof,  said  party  of  the  first  part  has  hereunto  set  his  hand  and  seal 
tMs  day  and  year  first  above  written. 

(Signed)  L.  Actxksixth    [seal]. 

Sealed  and  delivered  in  presence  of 
WiuLXAM  Hood. 

By  reference  to  this  deed,  it  win  be  seen  that  Antenrieth  does  not 
profess  to  act  for  and  in  the  name  of  Parrish,  nor  to  convey  the  land 
as  the  proi)erty  of  Parrish — ^it  only  purports  to  convey  such  an  interest 
in  the  land  as  Antenrieth  then  possessed.  All  the  power  he  had,  if  any, 
was  to  convey  ^^  in  my  (Parrish's)  name  any  such  land  as  I  may  hereafter 
acquire."  In  form,  it  was  the  deed  of  Antenrieth,  and  not  the  deed  of 
Parrish,  by  his  attorney  in  fact.  It  did  not  convey  Parrish's  interest 
in  the  land.  It  can  not  be  claimed  that  the  power  of  attorney  given  by 
Parrish  to  Antenrieth,  whereby  the  latter  was  only  empowered  "to 
make,  sign  and  seal  and  deliver  in  my  (Parrish's)  name  all  such  deeds 
....  as  to  him  shall  seem  meet,"  was  a  conveyance  of  the  land;  until 
such  deed  was  made,  executed,  and  delivered  in  Parrish's  name,  or 
until  Parrish  in  his  own  proper  person  made  and  delivered  such  deed, 
the  interest,  if  any,  still  remained  in  the  latter.  See  case  of  Echols  v. 
Cheney,  28  Oal.,  157. 

In  the  case  of  Love  v.  S.  N.  L.  W.  &  M.  Go.,  32  Gal,  651,  it  is  said: 

It  is  a  mle  of  conveyancings  long  establisbed^  that  deeds  execnted  by  an  attorney 
or  agent  mast  be  executed  in  the  name  of  the  constituent. 

And  section  1095  of  the  California  Code  (1886)  provides  that: 

When  an  attorney  in  fact  executes  an  instrument,  transferring  an  estate  in  real 
property,  he  must  subscribe  the  name  of  his  principal  to  it  and  his  own  name  as 
attorney  in  fact. 

Section  7  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  provides  that 
''all  entries  made  under  the  pre-emption,  homestead,  desert-land  or 
timber-culture  laws,  in  which  final  proof  and  payment  have  been  made 
and  certificate  issued,  and  to  which  there  are  no  adverse  claims  origi- 
nating prior  to  final  entry,  and  which  may  have  been  sold  or  encum- 
bered prior  to  the  first  day  of  March,  1888,  and  after  final  entry  to 
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bona  fide  purchasers  or  encumbraDcers  for  a  valuable  consideration," 
shall  be  confirmed,  unless  fraud  has  been  found,  &c. 

And  so  the  Department  has  held  that  soldiers' additional  homesteads 
based  upon  service  in  the  Missouri  Home  Ouards  may  be  confirmed  in 
the  interest  of  a  bona  fide  transferee.  (United  States  v.  Goonsy,  14 
L.  D.,  457;  Joseph  Bush  et  aLj  idem.,  622;  Alexander  H.  Plemmons, 
idem.,  649.) 

The  consideration  for  the  conveyance  of  the  land  from  the  company 
to  Autenrieth  was  for  the  nominal  sum  of  one  dollar.  It  was  also  a 
quitclaim  deed,  and  the  purchasers  were  charged  with  notice  of  all 
defects  in  the  title.  The  only  covenant  in  this  deed  is  where  '^  the  party 
of  the  first  part,  for  himself  and  heirs,  doth  hereby  agree  to  and  with 
the  party  of  the  second  part  ....  that  he  has  full  right  and 
power  to  give  such  quitclaim  deed  of  said  premises,  and  that  said 
premises  are  free  from  all  encumbrances,  sales,  etc.,  ....  made 
by  the  party  of  the  first  part.^  The  deed  no  where  recites  the  power 
given  to  Autenrieth  to  sell,  nor  does  it  affirmatively  appear  that  the 
company  knew  of  the  existence  of  such  power;  on  the  contrary,  it 
would  appear  that  the  company  accepted  the  conveyance  as  from  one 
having  some  individual  right  to  the  land. 

The  phrase  in  the  act  above  quoted,  namely:  "and  which  may  have 
been  sold  or  encumbered  prior  to  the  first  day  of  March,  1888,^  cer- 
tainly contemplates  that  a  sale  shall  have  been  made  by  the  eutryman 
or  by  some  one  properly  authorized  in  his  name,  and  so  the  Depart- 
ment in  its  instructions  of  May  8, 1891  (12  L.  D.,  450),  says: 

Tlie  proof  of  sale  or  iucumbrance  prior  to  March  1,  1888,  shoald  be  clear  and 
Batisfactory,  and  to  that  end  should  consist  of  the  original  deed  or  mortgage  from 
the  entryman,  and  also  all  deeds  showing  title  in  the  present  claimant,  or  certifte<l 
copies  of  such  instrnments,  or  a  certified  abstract  of  the  proper  records,  showing 
the  chain  of  title  back  to  the  entry  man,  etc. 

There  is  no  sufficient  evidence  that  this  land  was  sold  by  the  entry- 
man  before  March  1, 1888;  nor  can  the  instrument,  executed  by  Par- 
rish  and  his  wife  (above  alluded  to),  dated  April  12,  1893,  be  accepted 
to  prove  such  sale.  It  was  made  (as  averred)  on  the  consideration  of 
$500,  paid  by  the  company  to  Parrish;  it  purports  to  convey  all  Par- 
rish's  interests  in  the  laud,  but  it  was  made  after  March  1, 1888.  It 
could  not  cure  "  the  possible  defects.'' 

There  being  no  sufficient  evidence  that  the  land  was  conveyed  before 
March  1,  1888,  the  motion  for  confirmation,  under  the  act  of  1891, 8upr<ij 
must  be  and  it  is  hereby  denied.  It  follows  that  the  entry  must  be 
canceled.  It  is  so  ordered,  and  the  decision  appealed  ftom  is  accord- 
ingly affirmed* 
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BEPAYMSNT— JENTBT  EBBONXOUSLT  ALLOWED. 

W.  W.  WiSHABT. 

Where  final  proof  is  aooepted  by  the  loeal  office  and  the  entry  allowed,  bnt  on  sub- 
aeqaent  examination  of  the  same  proof,  by  the  General  Land  Office  or  the  Depart- 
ment, it  is  held  insufficient,  the  entry  is  "  erroneously  allowed"  within  the  mean- 
ing of  the  statute  providing  for  repayment. 

Secretary  Smith  to  the  OommisHoner  of  the  General  Land  Office^  OcUh 

her  23^  1893. 

I  am  in  receipt  of  your  office  letter  (<<M")  of  August  26,  1893, 
wherein  it  is  stated  that  the  application  of  W.  W.  Wish  art,  for  the 
return  of  the  purchase  money  paid  on  DeviPs  Lake,  North  Dakota,  pre- 
emption cash  entry  No.  731  for  the  S.J  of  the  SE.i  Sec.  19,  T.  154  N., 
B.  65,  was  rejected  by  your  office  on  the  16th  day  of  August,  1893, 
because  ^'  the  entry  was  not  erroneously  allowed. " 

Your  said  office  letter  gives  a  history  of  this  entry,  including  depart- 
mental action  thereon,  finally  canceling  the  same,  and  concludes  as 
follows: 

Under  the  law  and  ruling  of  the  Department  governing  the  return  of  purchase 
money,  repayment  of  the  purchase  money  could  not  be  made  bnt  in  equity,  I  am  of 
the  opinion  that  claimant  should  not  be  made  to  forfeit  both  the  land  and  the  pur- 
chase money. 

In  presenting  this  case,  I  would  recommend  that  such  instructions  be  issued  as 
would  define  in  what  particular  cases,  in  which  equity  seems  to  favor  the  entryman, 
repayment  could  be  grantea. 

It  often  happens  in  the  administration  of  the  land  laws  that  an 
entrsrman  loses  both  the  land  and  the  purchase  money,  as  in  cases 
where  the  land  is  subject  to  entry  and  the  proof  showed  a  compliance 
with  law,  and  it  afterwards  turns  out  that  such  proofs  were  false. 
Bepayment  of  purchase  money  can  only  be  made  when  the  same  is 
authorized  by  law;  and  the  fact  that ''  equity  seems  to  favor  the  entry- 
man  "  would  be  no  sufficient  grounds  to  authorize  repayment,  unless 
the  law,  as  well  as  equity,  combine  to  make  such  action  justifiable. 

Since  repayment  is  not  authorized  solely  i^om  equitable  considera- 
tions, no  instructions  can  well  be  issued  defining  <^  in  what  particular 
cases,  in  which  equity  seems  to  favor  the  entryman,  repayment  could 
be  granted.  At  all  events,  it  is  deemed  best  to  await  the  determina- 
tion and  definition  of  such  cases,  when  they  shall  regularly  arise  on 
appeals  from  your  office  rejecting  such  equitable  claims. 

It  may  be  stated,  however,  that  when  the  local  officers  decide  that 
the  proofs  presented  show  a  sufficient  compliance  with  the  land  laws, 
and  a  certificate  is  issued  to  that  effect,  and  the  money  is  paid  for  the  land 
and  a  receipt  given  therefor,  and  when  a  farther  examination  of  the  same 
proofs  by  your  office  or  this  Department  results  in  a  different  judg- 
ment, showing  that  the  local  officers  were  in  error  in  admitting  the 
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sufficiency  thereof  and  allowing  the  entry,  the  same  has  been  ^<  erro- 
neously allowed  "  within  the  meaning  of  the  2d  section  of  the  act  of 
Jane  16, 18S0  (21  Stat.,  287),  and  repayment  in  snch  case  is  authorized. 
Hudson  Mining  Company,  14  L.  D.,  544;  Oscar  T.  Boberts,  8  L.  D., 
423. 

From  the  history  of  this  case,  as  set  forth  in  departmental  decision 
of  August  27, 1891  (13  L.  D.,  211),  denying  Mr.  Wishart's  motion  for 
review,  it  would  seem  that  his  application  for  repajmient  falls  within 
the  rule  above  given  and  should  be  governed  thereby.  If  that  be  true, 
repayment  is  authorized  ^^  under  the  law  and  ruling  of  the  Depart- 
ment.'' 

The  case  not  being  here  on  appeal,  you  will  take  such  steps  in  the 
premises  as  in  your  judgment  the  ta^ts  warrant,  in  the  light  of  the 
above  rule. 


PAWNEE  INDIAN  LANDS-FORFEITUBE. 

INSTBUOTIONS. 

Parchssers  of  Pawnee  Indian  lands  who  have  not  made  their  payments  of  principal 
and  interest,  as  required  by  the  supplemental  act  of  April  22, 1890,  bat  have  since 
the  time  fixed  in  said  statute  tendered  payment,  may  be  permitted,  in  the  absence 
of  a  declaration  of  forfeiture,  to  complete  their  purchases. 

Forfeiture  declared  as  to  aU  entries  of  said  lands  remaining  in  defiEiult  with  direc- 
tions given  for  new  sale. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Octo- 
ber 23, 1893. 

With  your  ofiSce  letter  of  August  2, 1892,  report  was  made  of  those 
persons  in  default  in  payment  of  the  purchase  money  on  Pawnee  Indian 
lands  in  Nebraska,  in  order  that  action  might  be  taken  as  contemplated 
by  the  act  of  April  22, 1890  (26  Stat.,  60). 

These  lands  were  sold  under  the  act  of  AprU  10, 1876  (19  Stat.,  28), 
which  required  that  one-third  of  the  purchase  price  be  paid  at  the  time 
of  sale,  the  balance  to  be  paid  in  two  equal  annual  payments,  with 
interest  at  six  per  cent  per  annum  from  the  date  of  sale. 

A  number  of  the  purchasers  were  in  default  in  payment  of  principal 
and  interest,  and  by  the  act  of  April  22, 1890  [supra),  it  was  required 
that  all  purchasers  of  lands  in  said  reservation  in  default  shall  make — 

Full  and  complete  payment  therefor  to  the  Secretary  of  the  Interior  within  two  years 
from  the  passage  of  this  act,  and  any  person  in  default  thereof  for  a  period  of  sixty 
days  thereafter  shall  forfeit  his  right  to  the  lands  purchased  and  any  and  aU  pay- 
ments made  thereon. 

Your  ofiSce  report  shows  that  at  the  expiration  of  the  time  named  in 
the  statute  default  existed  on  seventeen  entries,  but  that  payment  had 
been  since  ofiered  on  six  entries. 
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'I  find  that  in  a  communication,  addressed  to  Hon.  A.  8.  Paddock, 
dated  Augast  2,  1892  (L.  &  B.  Misc.  Press  copybook  No.  250,  p.  82), 
relative  to  these  entries,  it  was  held  that  the  statute  is  mandatory,  and 
that  this  Department  is  powerless  ^<to  relieve  these  parties  against 
their  default." 

In  the  matter  of  the  disposition  of  the  Omaha  Indian  lands,  the  third 
section  of  the  supplemental  act  of  May  15, 1888  (25  Stat.,  150),  pro- 
vides that: 

The  Secretary  of  the  Interior  is  hereby  directed  to  declftre  forfeited  all  lands  sold 
under  said  act  apon  which  the  purchaser  shall  be  in  defanlt,  under  existing  law,  for 
sixty  days  after  the  passage  of  this  act,  in  payment  of  any  part  of  the  poTchase- 
money,  or  in  the  payment  of  any  interest  on  snch  purchase-money  for  the  period  of 
two  years  previous  to  the  expiration  of  said  sixty  days.  The  Secretary  of  the 
Interior  shaU  thereupon  without  delay  cause  all  such  land,  together  with  all  tracts 
of  land  embraced  in  said  act  not  heretofore  sold,  to  be  sold  by  public  auction,  after 
due  notice,  to  the  highest  bidder  over  and  above  the  original  appraisal  thereof,  upon 
the  terms  of  payment  authorized  in  said  act.  And  the  proceeds  of  all  snch  sales 
shaU  be  covered  into  the  Treasury^  to  be  disposed  of  for  the  sole  use  of  said  Ouiaha 
tribe  of  Indians,  in  such  manner  as  shall  be  hereafter  determined  by  law. 

Acting  under  this  section,  forfeiture  was  declared  of  all  claims  in 
default  by  departmental  communication,  dated  August  31,  1889,  ad- 
dressed to  your  office  (9  L.  D.,  326). 

Among  the  claims  reported  for  forfeiture  was  that  of  one  Edward 
XJhlig,  but,  as  it  afterwards  appeared  that  on  August  2, 1889,  after  the 
time  named  in  the  act,  but  before  forfeiture  was  declared,  he  had  ten- 
dered full  pajrment  vipon  his  claim,  he  was  permitted  to  complete  the 
same,  and  the  declaration  of  forfeiture  was  set  aside  and  held  for  naught 
as  to  the  land  covered  thereby.  (12  L.  D.,  111.)  In  that  case  it  was 
said: 

From  the  language  of  this  act,  it  is  apparent  that  although  the  purchaser  may  be 
in  default  within  the  meaning  thereof,  yet  before  he  can  be  divested  of  his  rights  in 
the  land  a  forfeiture  must  be  declared  by  the  Secretary  of  the  Interior.  This  decla- 
ration of  forfeiture  is  in  the  nature  of  a  judgment  at  law,  or  a  decree  in  equity  divest- 
ing the  purchaser  of  aU  right  and  title  to  the  land.  Neither  courts  of  law  nor  equity 
&vor  penalties  or  forfeitures,  and  it  is,  I  believe,  the  universal  practice  in  courts  of 
law  to  aUow  the  defendant  to  avoid  a  forfeiture  of  his  rights  by  payment  of  the 
demand  and  accrued  costs  at  any  time  before  judgment  is  rendered,  while  courts  oi 
equity  in  many  cases  allow  such  payment  even  after  the  decree  and  before  sale  there- 
under. 

And  it  has  been  the  practice  of  this  Department,  when  no  rights  but  those  of  the 
claimant  and  the  government  are  concerned,  to  allow  the  claimant  to  cure  his  laches 
at  any  time  before  cancellation  or  other  forfeiture  is  declared. 

This  reason  applies  with  equal  force  to  the  statute  under  considera- 
tion, and  aU  persons  in  default  who  have,  prior  to  the  date  hereof, 
offered  to  complete  their  purchases,  will  be  permitted  to  do  so. 

As  to  the  remaining  entries,  it  is  accordingly  declared  that  the  lands 
covered  thereby,  together  with  all  payments  made  thereon,  are  declared 
forfeited,  and  you  will  proceed  at  once  to  prepare  for  my  approval 
notices  for  the  sale  of  such  lands  at  public  auction,  as  provided  for  in 
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the  2d  section  of  the  act  of  April  22, 1890 — one  half  of  the  purchase 
money  to  be  paid  at  the  time  of  sale,  the  balance  to  be  paid  within 
twelve  months  thereafter — with  a  clause  of  absolute  forfeiture  in  case 
of  default. 


8I7BVBT  OP  PUBLIC  LANDS-INDIAN  BESEBVATION. 

Territory  of  Arizona. 

The  cost  of  Bnrveying  public  lands  and  properly  marking  the  boundary  line  neces- 
sary to  the  segregation  thereof  from  an  Indian  reservation  is  properly  payable 
oat  of  the  appropriation  for  the  snrvey  of  public  lands,  even  though  in  making 
said  snrvey,  coincident! y,  the  boundary  line  of  said  reservation  is  surveyed. 

The  surveyor  general  should  give  notice  of  proposed  public  surveys  and  inyite  bids 
therefor. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  October 

J24j  1893. 

I  am  in  receipt  of  your  letter  of  July  20, 1893,  transmitting  copies  of 
letters  from  the  surveyor  general  of  the  Territory  of  Arizona,  dated 
June  14, 1893,  and  July  6, 1893,  and  your  letter  of  June  26, 1893,  to  the 
surveyor  general  for  Arizona.  In  your  said  letter  of  July  20, 1893,  you 
say- 
In  the  event  of  the  Department  construing  the  terms  of  the  first  subdivision  of 
section  4  as  warranting  the  award  of  contracts  for  the  surveys  therein  referred  to, 
authority  is  requested  to  allow  the  maximum  rates  of  mileage  ($18,  $15,  $12)  for  the 
survey  of  the  specific  lines  detailed  in  the  estimates  of  the  surveyor-general,  per  his 
letter  of  July  5, 1893.  It  will  be  observed  that  said  estimate  provides  for  surveying 
twenty-four  miles  of  the  amended  boundary  line  of  the  reservation  at  $30  per  mile, 
amounting  to  $720. 

In  view  of  the  recent  decision  of  the  First  Comptroller  declining  to  pay  for  the 
survey  of  an  Indian  boundary  line  from  the  appropriation  for  the  survey  of  the  pub- 
lic lands,  it  is  respectfully  submitted  whether  or  not  the  expense  of  surveying  said 
line  can  properly  be  paid  from  the  appropriation  for  public  surveys  for  the  current 
fiscal  year. 

I  hold  that  the  execution  of  the  surveys  referred  to  in  the  a<5t 
approved  February  20, 1893  (27  Stat,  469),  are  warranted  by  first  sub- 
division of  section  4  of  said  act.  The  amended  boundary  line  referred 
to  in  your  letter,  constitutes  but  a  very  small  part  of  the  western 
boundary  line  of  the  White  Mountain  Apache  Indian  reservation,  and 
is  in  reality  as  indispensable  and  important  a  boundary  line  for  pur- 
poses of  subdivision  and  description  of  the  lands  in  question  as  are  the 
meander  lines  of  Salt  Biver.  Therefore,  the  cost  of  surveying  and 
properly  marking  the  boundary  line  of  these  public  lands,  actually 
necessary  to  close  the  line  of  survey  thereon,  and  to  segregate  the  same 
from  an  Indian  reservation,  should  be  paid  for  out  of  the  appropriation 
for  the  survey  of  the  public  lands  for  the  current  fiscal  year,  even 
though  in  making  said  survey,  coincidently,  the  amended  boundary  of 
*^e  reservation  be  surveyed. 
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In  his  letter  of  June  14, 1893,  the  surveyor-general,  reporting  upon 
the  surveys  referred  to  in  your  letter  of  July  20, 1893,  suggests  that  the 
two  surveys  be  included  in  one  contract.  I  can  see  no  objection  to  that 
recommendation. 

In  consideration  of  the  character  of  the  land  over  which  the  lines  oi 
the  proposed  surveys  must  pass,  you  will  direct  the  surveyor-general 
for  Arizona  to  give  notice  of  the  surveys  under  consideration,  and 
invite  bids  and  award  a  contract,  or  contracts,  for  the  execution  of  said 
surveys  and  resurveys,  to  a  competent  and  reliable  surveyor,  or  sur- 
veyors, at  rates  of  nine  dollars  for  standard,  meander  and  boundary, 
seven  dollars  for  township  exterior,  and  five  dollars  for  subdivision  and 
connecting  lines,  per  linear  mile,  where  the  lines  of  survey  pass  over 
ordinary  lands,  and  at  rates  not  exceeding  thirteen  dollars  for  stand- 
ard, meander  and  boundary,  eleven  dollars  for  township  exterior,  and 
seven  dollars  for  subdivision  and  connecting  lines,  per  linear  mile,  pass- 
ing over  lands  that  are  heavily  timbered,  mountainous,  or  covered  with 
dense  undergrowth,  and  rates  not  to  exceed  eighteen  dollars  for  the 
survey  and  resurvey  of  standard,  meander  and  boundary,  fifteen  dol- 
lars for  township  exterior,  and  twelve  dollars  for  subdivision  and  con- 
necting lines,  per  linear  mile,  where  exceptional  difficulties  exist  along 
the  lines  of  survey,  when  the  work  cannot  be  contracted  for  at  lower 
rates,  per  act  of  March  3, 1893  (27  Stat,  592),  chargeable  to  the  appor- 
tionment made  to  Arizona  of  the  appropriation  for  the  survey  and 
resurvey  of  the  public  lands  for  the  current  fiscal  year. 


HOMESTEAD— ADJOINING  FARM  EKTIlT* 

GABDNEB  V,  Mabtin. 

The  Bale  and  abandonment  of  the  original  farm,  prior  to  enbrnlBsion  of  final  proof 
nnder  an  adjoining  farm  entry,  defeats  the  right  to  perfect  snch  entry. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office,  October  27, 1693. 

I  have  considered  the  appeal  of  Jacob  M.  Martin,  from  your  office 
decision  of  May  28,  1892,  holding  for  cancellation  his  adjoining  farm 
entry  for  the  E.  J  of  NE.  J  of  Sec.  33,  T.  57  K.  17  W.,  Boonville,  Mo. 

There  is  no  dispute  about  the  material  facts  in  this  case.  At  the  time 
the  entryman  made  his  entry  he  was  duly  qualified,  and  was  residing  on 
his  original  farm.  He  continued  to  reside  upon  this  original  farm, 
improving  and  cultivating  the  adjoining  farm,  until  August,  1889,  when 
he  removed  from  his  original  farm  with  his  family,  and  sold  the  same 
in  October  or  November  tollowing,  but  he  states  that  he  did  not  give 
the  purchaser  possession  until  March  1, 1890. 
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He  submitted  final  proof  for  the  adjoining  farm  on  March  14, 1890, 
which  was  rejected  by  the  local  officers  for  the  reason  that  he  had  aban- 
doned the  land  prior  to  the  time  of  offering  said  proof. 

At  the  hearing  held  September  26, 1891,  Martin,  the  entryman,  testi- 
fied as  follows : 

I  have  paid  for  all  the  improvements  on  the  homestead  in  money  and  work,  oatside 
of  what  I  have  done  myself,  •  •  •  •  i  have  exercised  ownership  over  this  laud 
and  these  improvements  since  the  date  of  my  entry.  I  have  not  abandoned  the  land 
or  improvements.  I  have  made  effort  to  make  final  proof  by  commuting  to  cash  by 
Bending  a  check  for  the  money  to  the  land  office  at  Boonville,  Mo.  Since  that  time 
I  have  caltivated  and  improved  the  land,  and  have  had  daring  all  this  time  some  per- 
sonal efi'ects  on  the  land. 

The  foundation  of  Martin's  entry,  for  the  tract  now  under  considera- 
tion, rests  upon  the  fact  that  he  was  an  actual  bona  fide  resident  on  the 
adjoining  land,  designated  as  his  original  farm.  The  tract  entered  by 
him  became  subject  to  all  the  provisions  of  the  homestead  law.  The 
very  foundation  of  a  final,  or  a  commuted  homestead  entry,  is  residence 
upon  the  land,  and  that  residence  must  be  continued  until  final  entry  is 
made.  It  is  true,  that  in  some  instances,  final  proof  and  entry  have 
been  allowed  when  the  applicant  was  temporarily  absent  from  the  land, 
but  in  such  instances  a  constructive  residence  was  maintained.  In 
the  case  under  consideration,  so  far  as  residence  is  concerned,  it  was 
wholly  abandoned  eight  months  or  more  before  final  proof  was  offered, 
and  the  party  was  not  legally  qualified  to  submit  such  proof. 

His  attempted  or  actual  control  or  possession  of  the  land,  gave  him 
no  right  to  the  same  under  the  homestead  law,  in  the  absence  of  resi- 
dence. 

Said  decision  is  justified  by  the  law  and  the  facts  in  the  case,  and  is 
approved. 

PBACTICB-APPlSAIi-IlEXECTION  OF  BECIiABATORY  8TATEMEKT. 

MoKernan  V.  Baily. 
(On  Eeview). 

Thefailore  of  a  pre>emptor  to  appeal  from  the  rejection  of  a  deolaratory  statement 
defeats  all  rights  that  might  have  been  secared  thereander  by  proper  diligence; 
and  such  failure  to  appeal  is  not  excused  by  the  fact  that  l^e  title  to  the  haad 
was  erroneously  believed  to  not  be  in  the  United  States. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  October 

23,  1893. 

On  the  12th  day  of  April,  1893,  this  Department,  in  the  case  of  Elsie 
A.  McKernan  v.  Ella  F.  Baily  (16  L.  D.,  368),  involving  the  F.  J  of  the 
S  W.  i  and  the  N  W.  J  of  the  SB.i,  Sec.  11,  T.  6  N.,  E.  35  W.,  Marquette, 
Michigan,  affirmed  your  office  decision,  approving  the  final  proof  ot 
Miss  Baily  and  recommending  the  cancellation  of  McKeman's  entry^ 
BO  far  as  in  conflict  with  Baily's  claim. 


J 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  495 

Your  office  letter  of  May  31, 1893,  transmits  a  motion  for  review  of 
said  departmental  decision,  properly  filed  by  attorneys  of  plaintiff 
McKeman. 

The  alleged  error  complained  of  in  plaintiff's  motion  for  review  is 
folly  stated  in  the  second  head-note  of  the  decision  referred  to,  as  fol- 
lows: 

Failure  of  a  pre-emptor  to  appeal  from  the  rejection  of  his  application  will  not 
preclude  his  subsequent  assertion  of  priority  of  right  as  against  another,  where  at 
the  date  of  such  action  the  title  to  the  land  was  erroneously  believed  to  not  be  in 
the  United  States. 

The  land  in  controversy  was  included  in  the  operation  of  the  forfei- 
ture act  of  March  2, 1889  (25  Stat.,  1008),  which  provides: 

That  there  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resumes  the  title  thereto,  all  lands  heretofore  granted  to  the  State  of  Michigan,  by 

yirtue  of  an  act  entitled  An  act which  are  opposite  to  and  coterminous  with 

the  uncompleted  portion  of  any  railroad,  to  aid  in  the  construction  of  which  said 
lands  were  granted  or  applied,  and  all  such  lands  are  hereby  declared  to  be  a  part 
of  the  public  domain. 

The  plaintiff  and  defendant  in  this  case  had  each  sought  to  acquire 
title  to  the  land  in  controversy,  prior  to  its  restoration  to  the  public 
domain,  but  as  neither  one  could  acquire  any  rights  thereby,  it  is 
unnecessary  to  make  further  mention  of  it. 

I  will  recite  so  much  of  the  history  of  the  case,  only,  as  is  necessary 
to  show  the  legal  status,  respectively,  of  the  plaintiff  and  defendant 
therein. 

On  April  10, 1889,  Miss  Baily  made  tender  of  a  pre-emption  declara- 
tory statement,  which  was  rejected  and  she  took  no  appeal. 

On  May  1, 1889,  Miss  McKernan  offered  a  homestead  application,  cov- 
ering the  land  in  dispute,  which  was  held  by  the  local  officers  awaiting 
final  action  by  the  Department  on  said  forfeiture  act.  It  appears  fur- 
ther that  after  the  passage  of  the  act  above  mentioned,  Miss  McKernan 
made  settlement  on  the  7th  and  Miss  Baily  on  the  8th  day  of  March, 
1889. 

On  May  11, 1889,  Miss  Baily  offered  pre-emption  declaratory  state- 
ment for  the  same  land  covered  by  her  previous  statement,  which  was 
also  held  for  actioh  of  the  Department. 

On  September  12,  1890,  homestead  entry  of  Miss  McKeman  and 
declaratory  statement  of  Miss  Baily  were  made  and  filed  simulta- 
neously. Afterwards,  Miss  Baily  offered  final  proof  in  support  of  her 
claim,  and  Miss  McKernan  protested  against  its  allowance.  The  local 
officers  found  in  favor  of  Miss  Baily  and  recommended  the  cancellation 
of  McKeman's  entry,  so  far  as  in  conflict  with  Baily's  claim* 

Did  Miss  Baily,  by  failing  to  appeal  from  the  action  of  the  local  offi- 
cers rejecting  her  declaratory  statement,  lose  all  rights  which  might 
have  been  perfected  by  diligence? 

If  we  are  to  follow  the  unbroken  line  of  precedents  heretofore 
observed  by  this  Department,  we  can  not  escape  the  conclusion  that 
she  did. 
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When  Miss  Baily  tendered  her  declaratory  statement  on  the  10th  of 
April,  1889,  the  land  involved  belonged  to  the  public  domain  by  the 
terms  of  the  act  of  forfeiture  herein  before  mentioned,  and  the  fact  that 
"  the  title  to  the  land  was  erroneously  believed  to  not  be  in  the  United 
States  "  is  no  excuse  for  a  failure  to  pursue  the  remedy  of  appeal*  (See 
Bering  v.  Snow,  3  L.  D.,  473;  Bishop  v.  Porter,  Id.,  lOSj  Cook's  case, 
4  L.  D.,  187;  Binegar  v.  Barnstock,  Id.,  532;  Smith  r.  Green,  5  L.  D 
262;  Drummond  v.  Reeve,  11  L.  D.,  179;  Paiker  v.  Gray,  11  L.  D.,  570; 
Stone's  case  13  L.  D.,  250;  Hale^s  case,  13  L.  D.,  365). 

The  motion  for  review  is  therefore  sustained,  and  the  decision  com- 
plained of  is  hereby  set  aside,  and  your  office  decision  of  May  13, 1892, 
in  said  case  is  reversed. 


TIMBER  LAND- ADVERSE  8ETTLEMBNT  CLAIMS. 

HAMMEL  V.  Salzman. 

The  right  to  parchase  timber  lands  under  the  act  of  Jane  3, 1878,  u  not  defeated  by 
the  prior  adverse  settlement  claim  of  a  homesteader,  if  snch  claim  is  not  made 
and  maintained  in  good  faith  by  the  settler. 

Mrst  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  November  i,  1893. 

• 

This  case  involves  lots  1,  2,  3,  and  4,.of  Sec.  30,  T.  1  N.,  E.  6  B.,  Ore- 
gon City  land  district,  Oregon. 

The  record  shows  that  on  October  19, 1891,  Charles  Salzman  filed 
his  homestead  application  for  the  above  described  tract,  which  was 
allowed,  and  that  on  September  3d,  just  preceding,  the  plat  of  the  sur- 
vey was  filed. 

October  21, 1891,  Sarah  J.  Hammel  appeared  for  the  purpose  of 
making  timber  land  entry  under  the  act  of  Congress  of  June  3,  1878, 
for  the  same  tract,  which  was  refused  for  reason  of  conflict  with  the 
homestead  entry  of  Chailes  Salzman.  On  the  same  day  she  filed  her 
corroborated  contest  affidavit,  alleging  that  the  land  was  totally  unflt 
for  agricultural  purposes,  was  not  properly  subject  to  homestead  entry, 
and  should  be  entered  under  the  timber  and  stone  act  of  June  3, 1878, 
and  further,  that  the  homestead  entrymau  sought  no  home  for  himself, 
but  that  the  entry  was  speculative,  and  iu  the  interest  of  Brower  and 
Thompson. 

Salzman  having  filed  his  application  to  make  final  proof  before  a 
hearing  had  been  ordered  on  the  contest  of  Hammel,  she  was  notified 
that  the  proof  would  be  offered  on  January  28, 1892,  and  that  she 
would  then  be  heard  in  contest  of  its  acceptance. 

On  the  day  named,  the  parties  appeared  in  person  and  by  attorneys, 
with  their  witnesses,  and  the  proof  of  Salzman  being  offered,  the  pro- 
testant  proceeded  to  cross-examine  his  witnesses,  and  offered  in  rebut- 
tal  thereof  her  testimony  and  that  of  her  witnesses,  and  the  case  was 
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oontinned  from  day  to  day,  until  the  19tli  of  February,  when  the  local 
officers  rendered  their  joint  opinion,  wherein  they  held  for  dismissal 
the  contest  of  Hammel,  and  adjudged  that  the  claimant  be  allowed  to 
complete  his  said  proof  and  make  payment  for  the  land. 

From  this  decision  Sarah  J.  Hammel,  tbe  protestant,  appealed,  and 
on  July  6, 1892,  your  office  reversed  the  finding  below,  and  held  for 
cancellation  the  entry  of  Salzman. 

August  26, 1892,  Salzman  appealed  from  said  decision,  alleging  seven 
grounds  of  error,  which  substantially  amount  to  stating  that  the  deci- 
sion was  contrary  to  the  law  and  the  evidence. 

The  evidence  is  voluminous  and  conflicting.  The  case  raises  two 
questions,  which  may  properly  be  reduced  to  one.  The  bona  fides  of 
the  entryman,  and  the  character  of  the  land  in  controversy. 

The  evidence  shows  that  Charles  Salzman  moved  on  the  land  now 
in  dispute,  on  May  26,  1890,  having  first  purchased  the  improvements 
thereon  of  one,  Tompkins  for  $500;  that  from  that  day  up  to  the  date 
of  hearing  before  the  local  officers,  he  and  his  family  had  continued  to 
live  there,  and  that  he  had  made  some  additions  to  the  house  he  had 
purchased,  and  built  a  chicken-house,  and  had  done  some  clearing  and 
planting.  In  all,  his  improvements  now  on  the  land,  are  variously  esti- 
mated at  from  six  to  seven  hundred  dollars. 

The  tract  is  situated  at  an  elevation  of  about  two  thousand  four  hun- 
dred feet,  and  is  weU  timbered,  the  timber  being  highly  valuable,  owing 
to  the  proximity  of  two  saw-miUs.  The  witnesses  differ  in  reference  to 
the  character  of  the  soil  and  its  adaptability  to  agricultural  purposes. 

The  act  providing  for  the  sale  of  timber  and  stone  land  was  passed 
June  3, 1878  (20  Stat.  89).  The  first  section,  after  describing  what 
lands  the  act  applies  to,  provides, — 

That  nothing  hereiu  coDtaiued  Bhall  defeat  or  impair  any  bona  fide  claim  under  any 
law  of  the  United  States,  or  authorize  the  sale  of  any  mining  claim,  or  the  improve- 
ments of  any  hona  fide  settler,  or  lands  containing  gold,  silver,  cinnabar^  copper,  or 
coal,  etc. 

Section  2  is  as  follows : 

That  any  person  desiring  to  avail  himself  of  the  provisions  of  this  act  shall  file 
with  the  register  of  the  proper  district,  a  written  statement  in  duplicate,  one  of 
which  is  to  be  transmitted  to  the  General  Land  Office,  designating  by  legal  subdivi- 
sions the  particular  tract  of  land  he  desires  to  purchase,  setting  forth  that  the  same 
is  nn  fit  for  cultivatiouj  and  valuable  chiefly  for  its  timber  or  stone;  that  it  is  unin- 
habited; contains  no  mining  or  other  improvements,  except  for  ditch  or  canal  pur- 
poses, where  any  such  do  exist,  save  such  as  were  made  by,  or  belong  to  the  appli- 
cant. 

The  second  section  of  this  act  shonld  be  construed  together  with  the  first, 
and  in  thus  construing  the  act  it  appears  that  it  was  intended  to  protect 
bona  fide  settlers.  It  would  be  a  strained  and  unwarrantable  interpre- 
tation to  place  upon  the  term  "uninhabited,"  contained  in  this  section, 
that  such  land  should  not  be  purchased,  if  perchance  some  one  lived 
thereon,  however  lacking  in  good  faith  such  settlement  might  be.  If 
1600— yoL  17 32 
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such  construction  were  placed  upon  the  act,  it  would  follow  that  none 
of  chese  lauds  could  be  entered  under  its  evident  intent,  where  any 
form  of  settlement  existed,  however  fraudulent  and  illegal  the  resi- 
dence might  be.  The  question  at  issue  is  the  good  faith  of  the  settler 
Salzmau,  and  in  this  connection  only,  was  evidence  admissible  as  to 
the  cliaracter  of  the  land,  and  its  usefulness  for  farming,  as  it  would 
then  become  a  factor  in  determining  the  bona  fides  of  the  settler.  Even 
if  the  tract  was  chiefly  valuable  for  timber,  this  would  not,  of  itself, 
defeat  the  entry  of  Salzmau.  The  evidence  fails  to  show  by  the  pre- 
ponderance of  the  testimony,  that  the  laud  was  unfit  for  agriculture. 

It  was  further  alleged  that  the  clainmnt  had  taken  the  land  for  spexiu- 
lative  purposes,  in  behalf  of  Brower  and  Thompson.  Upon  this  point, 
it  appears  that  Salzmau  borrowed  from  that  firm  #500  to  pay  off  Tomp- 
kins, and  it  is  further  shown  that  the  loan  was  secured  by  a  duly  exe- 
cuted and  recorded  mortgage  upon  his  farm  in  Kansas.  But  in  addi- 
tion to  this,  it  is  in  evidence  that  Thompson,  of  the  firm  of  Brower  and 
Thompson,  paid  one,  Shelton  JlOO-to  negotiate  the  matter  with  the  set- 
tler Tompkins.  This  testimony  is  fatal  to  the  claim  of  Salzman's  good 
faith,  for  the  reason  that  his  theory  of  bona  fides  is  based  upon  Thomp- 
son not  being  interested  in  the  matter,  further  than  the  loan  of  the  $oO(), 
which  the  evidence  shows  to  have  been  repaid,  but  this  presents  him 
as  an  interested  party  in  the  land,  and  sustains  the  allegation  that  this 
land  was  settled  upon  by  Salzmau  in  the  interest  of  Brower  and  Thomp- 
son, as  alleged  in  the  contest  affidavit  of  the  protestant. 

It  thus  follows  that  the  decision  appealed  from  was  correct,  and  the 
same  is  hereby  affirmed. 


RAILROAD  LANDS-SECTION  8,  ACT  OF  9EPTGMRER  «0,  1800. 

James  0.  Daly. 

The  rij^lit  to  purchase  from  tlie  government  forfeited  railroad  lands,  accotded  by 
section  3,  act  of  Sei)tember  29,  1890,  to  those  **  who  may  have  settled  said  land 
with  bona  fide  intent  to  secure  title  thereto  by  purchase  from  the  State  or  cor- 
poration," can  not  he  exercised  by  one  who  has  not  established  his  residence  on 
such  lands. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  OeneralLand 

Office^  Xovemler  3, 1893. 

Under  date  of  the  15th  of  May,  1891,  the  register  of  the  land  office 
at  Vancouver,  Washington,  signed  a  notice,  which  was  duly  publisheil 
according  to  law,  stating  that  James  C.  Daly  had  filed  in  said  office 
notice  of  his  intention  to  make  final  proof  in  support  of  his  application 
to  purchase,  under  section  three  of  the  act  of  Congress,  of  September 
29, 1390,  (26  Stat.,  496)  the  NW.  i  and  the  SW.  J  of  Sec.  3o,  T.  3  y., 
E.  14  E.,  W.  M.,  on  the  27th  of  June,  1891,  before  the  county  clerk  of 
Klickitat  county,  Washington,  at  Goldendale. 
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Such  proof  was  made  at  the  time  and  place  uamed  in  said  notice, 
and  filed  in  the  local  office  on  the  6th  of  July,  1891.  On  the  30th  of 
January,  1802,  the  local  officers  rejected  said  proof,  because  Daly  was 
not  chiimiiig  under  deed,  written  contract  with,  or  license  from  the 
Northern  Pacific  Railroad  Company,  and  there  was  no  evidence  that 
he  had  settled  the  lands  claimed,  aud  for  the  further  reason  that  the 
NE.  i  of  the  N  W.  J  of  said  section  was  claimed  by  Laughlin  O'Brien, 
under  his  commuted  homestead  entry  of  August  5,  1801. 

Daly  thereupon  relinquished  to  the  United  States  all  claim  to  the 
NE.  J  of  the  NB.  J  of  said  section,  and  appealed  to  your  office  from  the 
decision  of  the  local  officers  rejecting  his  proof  for  the  balance  of  the 
tract.  On  March  25, 1802,  your  office  affirmed  the  decision  of  the  local 
officers,  and  a  further  appeal  brings  the  case  to  the  Department. 

The  land  in  question  was  within  the  limits  of  the  withdrawal  on  gen- 
eral route  of  August  13, 1870,  for  the  Northern  Pacific  Eailroad  Com- 
pany, but  was  forfeited  to  the  United  States  by  the  act  of  Sei)tember 
20, 1800,  entitled  "An  act  to  forfeit  certain  lands  heretx)fore  granted 
for  the  purpose  of  aiding  in  the  construction  of  railroads,  and  for  other 
purposes."  (26  Stat.,  406.)  Among  other  things,  the  third  section  of 
said  act  provides: 

That  in  aU  cases  where  persons  being  citizens  of  the  United  States,  or  who  hare 
declared  their  intention  to  become  such,  in  accordance  with  the  naturalization  laws 
of  the  United  States,  are  in  possession  of  any  of  the  lands  affected  by  any  such  granti 
and  hereby  resumed  by  and  restored  to  the  United  States,  under  deed,  written  con- 
tract contract  with,  or  license  from,  the  State  or  corporation  to  which  such  grant 
vas  made,  or  its  assignee,  executed  prior  to  January  first,  eighteen  hundred  and 
eighty-three,  or  whore  persons  may  have  settled  said  lands  with  bona  fide  intent  to 
secure  title  tliereto  by  purchase  from  the  State  or  corporation  when  earned  by  com- 
pliance with  the  conditions  or  requirements  of  the  granting  acts  of  Congress,  they 
shall  be  entitled  to  purchase  the  same  from  the  United  States,  in  quantities  not 
exceeding  three  hundred  and  twenty  acres  to  any  one  such  person,  at  the  rate  of 
one  dollar  and  twenty-five  cents  per  acre,  at  any  t  ime  within  tw  o  years  from  the 
passage  of  this  act,  and  on  making  said  payment  to  receive  patents  therefor. 

The  i)roof  presented  by  Daly  showed  that  he  had  fenced  the  whole 
of  the  two  hundred  and  eighty  acres  now  claimed  by  him,  together 
with  a  part  of  the  forty  which  he  relinquished.  That  said  fencing  was 
done  in  May,  1882,  and  since  that  time  he  had  been  in  exclusive,  undis- 
turbed and  peaceable  possession  of  said  land.  That  he  had  put  in 
about  a  quarter  of  a  mile  of  water  pipe,  and  had  used  all  the  land  for 
grazing  purposes,  none  of  it  being  fit  for  cultivation.  From  his  prooi^ 
I  give  three  printed  questions,  and  his  answers,  as  follows: 

Q.  When  did  you  first  settle  said  above  described  lands f 
A.  In  May,  1882. 

Q.  What  was  your  first  act  of  settlement? 
A.  Fencing. 

Q.  What  was  your  intention  when  yon  settled  this  tract  of  land  t 
A.  To  purchase  it  from  the  Northern  Pacific  Railroftd  Company,  when  It  should 
eome  into  market. 
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The  proof  also  showed  that  Daly  was  a  single  person  and  resided  on 
land  adjoining,  and  very  near  this,  and  that  he  had  never  made  a  filing 
under  section  three  of  the  act  of  September  29, 1890,  for  any  other  laud. 

Daly  does  not  claim  to  have  been  in  possession  of  this  land  under 
deed,  written  contract  with,  or  license  from  the  Northern  Pacific  Bail- 
road  Company,  or  its  assignees,  executed  prior  to  January  first,  eight- 
een hundred  and  eighty-eight,  but  he  does  claim  to  have  "  settled  said 
lands  with  bona  fide  intent  to  secure  title  thereto  by  purchase  from  said 
corporation  when  earned  by  compliance  with  the  conditions  or  reqaire- 
ments  of  the  granting  acts  of  Congress,^  and  that  he  is  therefore  enti- 
tled to  purchase  the  same  from  the  United  States  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre. 

The  forfeiture  act  of  1890,  makes  specific  provision  for  the  protection 
of  three  classes  of  claimants  for  lands  released  from  the  operation  of 
railroad  grants  by  said  act,  as  follows: 

1.  Section  two  confers  a  preference  right  upon  all  "persons  who  at 
the  date  of  the  passage  of  this  act  are  actual  settlers  in  good  faith  on 
any  of  the  lands  hereby  forfeited,  and  are  otherwise  qualified,"  to  per- 
fect title  under  the  homestead  law. 

2.  Section  three  confers  upon  persons  "in  possession  of  any  of  the 
lands  affected  by  any  such  grant  and  hereby  resumed  by  and  restored 
to  the  United  States,  under  deed,  written  contract  with,  or  license 
ftom,  the  State  or  corporation  to  which  such  grant  was  made,  or  its 
assignees,  executed  prior  to  January  1, 1888,''  the  right  to  purchase 
from  the  government  three  hundred  and  twenty  acres  of  the  land  so 
held  in  possession. 

3.  Section  three,  also  confers  a  similar  right  of  purchase  ui)on  per- 
sons who  "may  have  settled  said  land  with  bona  fide  intent  to  secure 
title  thereto  by  purchase  from  the  State  or  corporation  when  earned 
by  compliance  with  the  conditions  or  requirements  of  the  granting  acts 
of  Congress." 

It  is  under,  the  latter  provisioii  of  section  three  that  Daly  claims  the 
right  of  purchase,  and  the  question  to  be  determined  is  whether,  in  the 
absence  of  any  residence  on  the  land,  he  is  qualified  to  make  such  pur- 
chase. 

The  settler  specified  in  section  two  is  clearly  distinguished  from  the 
one  named  in  section  three,  and  the  distinction  is  found  in  the  intent 
with  which  the  settlement  was  made.  The  "actual  settler  in  good 
faith,"  designated  in  section  two,  is  one  who  goes  upon  land  with  the 
intention  of  making  his  home  thereon  and  securing  title  thereto  by 
comi)liance  with  the  laws  regulating  the  disposition  of  public  land,  and 
in  accordance  with  such  intent  does  establish  a  residence  on  such  land, 
and  make  his  home  there  to  the  exclusion  of  one  elsewhere.  But  the 
settlement  protected  by  section  three,  is  one  made  with  the  "bona fide 
intent  to  secure  title  to  the  land  by  purchase  from  the  State  or  corpo- 

'  fon  when  earned,"  etc.    The  provisions  of  the  two  sections,  however, 
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are  alike  in  this,  that  both  recognize  an  equitable  claim  on  the  part  of 
the  settler,  and  there  would  seem  to  be  no  reason  why  Congress  should 
impose  stricter  conditions  upon  one  class  than  upon  the  other.  But  to 
hold  that  no  residence  is  required  by  section  three  on  the  part  of  one 
who  "  may  have  settled  said  lands,"  is  to  relieve  him  of  a  requirement 
that  is  imposed  ui)on  all  "  actual  settlers  "  under  the  uniform  depart- 
mental construction  of  that  phrase.  In  both  cases  then,  it  is  evident 
that  Congress  intended  to  give  the  settler  an  opportunity  to  secure  the 
title  to  his  home.  If  there  was  any  doubt  as  to  the  intent  of  the 
statute  in  this  particular,  that  doubt  is  removed  by  the  amendatory  act 
of  June  26, 1892  (27  Stat.,  59),  which  provides  "  that  section  three  of 
an  act  entitled  "  an  act  to  forfeit  certain  lands  heretofore  granted  for 
the  purpose  of  aiding  in  the  construction  of  railroads,  and  for  other 
purposes,"  be  and  the  same  is  hereby  amended  so  as  to  extend  the  time 
within  which  persons  actually  residing  upon  lands  forfeited  by  said  act 
shall  be  permitted  to  purchase  the  same  in  the  quantities  and  upon  the 
terms  provided  in  said  section  at  any  time  within  three  years  from  the 
passage  of  said  act."  This  amendment  can  only  apply  to  the  persons 
specified  in  said  section  three,  as  those  who  "  may  have  settled  said 
lands,"  and,  as  descriptive  thereof,  designates  them  as  "  persons  actu- 
ally residing,"  and  by  such  designation  leaves  no  room  now  for  con- 
struction of  the  language  employed  in  the  original  act. 
Tour  office  decision  is  therefore  affirmed. 


PBE-EMPTION— SETTLEMENT— DECLARATORT  STATEMENT* 

CxjLVEE  V.  McMillan. 

Settlement  upon  the  public  land  is  a  personal  act,  and  can  not  b^  made  by  an  agent. 

A  pre-emption  declaratory  statement  filed  without  the  pre-reqnisite  settlement  affords 
the  claimant  no  protection ;  bat  the  defective  claim  is  cured  by  subsequent  set- 
tlement in  the  absence  of  any  intervening  adverse  right. 

Fimt  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  November  5, 1893. 

On  the  16th  of  March,  1889,  Hugh  J.  McMillan  made  preemption 
declaratory  statement  for  the  8W.  i  of  Sec.  32,  T.  29  K,  E.  43  E.,  Spo- 
kane Falls  land  district,  Washington,  alleging  settlement  on  the  8th  of 
that  month. 

On  the  23d  of  October,  1889,  George  E.  Culver  made  declaratory 
statement  for  the  same  tract,  but  the  date  of  his  alleged  settlement  does 
not  appear,  except  that  he  commenced  building  a  house  on  the  land  in 
that  month. 

McMillan  submitted  final  proof  on  the  19th  of  March,  1890,  in  pur- 
suance of  published  notice.  Of  his  intention  to  submit  such  proof,  no 
special  notice  was  given  to  Culver,  and  on  the  26th  of  March,  1890,  he 
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filed  a  protest  against  the  sufficiency  and  acceptanceof  such  proof,  and 
asked  for  a  hearing,  at  which  he  could  cross-examine  McMillan  and  his 
witnesses,  and  submit  proof  in  support  of  the  charges  contained  in  his 
protest. 

Such  hearing  was  had,  at  which  the  fact  was  disclosed  that  McMillan 
did  not  see,  or  personally  go  upon  the  land,  prior  to  his  filing,  and  not 
until  July,  1889,  when  he  erected  a  house  thereon.  The  acts  of  settle- 
ment performed  on  the  8th  of  March,  of  that  year,  were  cutting  down 
trees,  and  placing  in  the  form  of  a  foundation  for  a  house,  four  logs. 
This  was  done  by  a  brother-in-law  of  McMillan,  at  the  latter's  request 

Upon  this  showing,  the  local  officers  rejected  his  final  proof^  holding 
that  *^  settlement  must  precede  filing  in  all  cases, "  and  that  erecting  a 
house  upon  the  land  in  July,  did  not  remedy  this  defect.  A  rehearing 
was  asked  for,  which  was  refused  by  the  local  officers.  Upon  appeal, 
the  decision  of  the  local  officers  was  reversed  by  your  office  on  April 
14, 1892,  and  a  further  appeal  brings  the  case  to  the  Department. 

In  his  testimony  given  at  the  hearing.  Culver  stated  that  he  first 
saw  the  land  in  question,  some  time  in  June,  1889;  that  the  impi'ove- 
ments  then  upon  it  were  four  logs  in  the  form  of  a  foundation  for  a 
house;  that  he  was  next  upon  the  land  about  the  20th  of  October, 
when  he  saw  the  house  of  McMillan,  which  was  not  then  occupied.  To 
the  question  "  At  the  time  you  filed  your  pre-emption  for  that  land,  did 
you  know  that  Mr.  McMillan  had  a  pre-emption  filing  covering  the 
same  tract  of  land!"  he  answered,  "I  did'\  He  added  that  he  was 
told  that  about  the  time  he  was  first  upon  the  land. 

The  fact  that  McMillan  did  not  sooner  establish  his  residence  upon  the 
land,  with  his  family,  is  explained  by  showing  serious  illness  on  the  part 
of  himself  and  two  of  his  children,  one  of  whom  died  in  August.  As 
soon  thereafter  as  he  was  able,  he  moved  his  family  upon  the  tract, 
and  has  since  resided  there  continuously. 

The  Department  has  uniformly  held  that  the  act  of  settlement  upon 
the  public  lands  must  be  personal,  and  can  not  be  made  by  an  agent. 
It  is  clear,  therefore,  that  the  act  of  settlement  alleged  by  McMillan  as 
having  been  made  on  the  8th  of  March,  1889,  was  not  sufficient  to 
meet  the  requirements  of  the  law. 

In  the  case  of  Charles  0.  Martin  (3  L.  D.,  373),  it  was  held  that  fail- 
ure to  settle  before  filing  a  pre-emption  declaratory  statement,  is  cured 
by  settlement  prior  to  the  intervention  of  an  adverse  right.  This  doc- 
trine was  repeated  in  Hunt  v.  Lavin  (3  L.  D.,  499),  and  in  Gray  v.  Nye 
(6  L.  D.,  232),  it  was  said,  "  though  the  settlement  alleged  as  the  ba^is 
of  the  filing,  may  be  insufficient,  if  the  pre-emptor,  after  filling,  and 
before  the  intervention  of  an  adverse  right,  settles  in  good  faith  on  the 
land,  the  defect  in  his  claim  is  cured  thereby.'' 

In  the  general  circular,  issued  by  the  Land  Department  in  February, 
1892,  the  question  was  disposed  of  in  a  paragraph  on  page  190,  in  the 
following  language: 
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A  filing  without  aotual  settlement  is  illegal,  and  no  rights  are  acquired  thereby, 
although  a  subsequent  bona  fide  settlement  may  be  recognized^  if  made  before  the  in- 
tervention of  a  valid  adverse  claim,  and  duly  followed  up  by  the  proper  inhabitancy 
and  improvements. 

The  affidavit  required  of  a  pre-emptor  did  not  provide  for  any  state- 
ment as  to  prior  settlement,  but  that  he  should  make  oath  that  he  had 
never  had  the  benefit  of  any  right  of  pre-emption,  and  took  the  tract  in 
good  faith,  to  appropriate  it  to  his  own  exclusive  use  and  benefit,  etc. 

The  facts  and  circumstances  of  this  case  show  that  McMillan  did  not 
make  settlement  upon  the  land  in  question  prior  to  his  filing  therefor, 
but  that  he  did  settle  thereon  in  July,  1889,  which  was  before  the  inter- 
vention of  any  adverse  right  on  the  part  of  Culver.  McMillan's  act 
of  settlement  in  July — ^the  building  of  his  house — was  followed  by  the 
actual  residence  of  himself  and  family  upon  the  land,  within  a  reasona- 
ble time  thereafter,  and  as  soon  as  the  health  of  himself  and  his  chil- 
dren would  permit. 

It  is  also  shown  that  Culver  was  aware  of  McMillan's  filing  for  the 
land,  and  of  his  building  a  house  thereon,  before  he  took  any  action 
towards  securing  title  thereto.  Wliat  he  did,  therefore,  was  with  full 
knowledge  of  the  claim  of  McMillan,  and  he  must  abide  by  the  conse- 
quences of  his  proceeding. 

I  am  convinced  of  the  good  faith  of  McMillan  in  his  efforts  to  secure 
title  to  the  land,  and  his  poor  health  was  a  matter  which  he  could  not 
control.  My  conclusion  is,  that  the  decision  appealed  from  is  correct, 
and  it  is  hereby  af^med. 


CONTEST— QUALIFICATIONS  OF  THE  CONTESTANT. 

Spitz  v.  Eodey. 

The  validity  of  a  contest  is  not  affected  hy  the  fact  that  the  contestant  is  an  alien. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office,  November  5, 1893. 

The  timber  culture  entry  of  Bernard  S.  Eodey,  embracing  the  SE.  J 
of  Sec.  34,  T.  10  I^T.,  E.  3  B.,  within  the  land  district  of  Santa  Fe,  New 
Mexico,  of  date  January  25,  1884,  is  attacked  by  Edward  Spitz,  in  his 
affidavit  of  contest  filed  November  25, 1890.  The  allegations  of  the 
affidavit  pursue  the  tenor  customary  in  such  cases. 

After  numerous  continuances,  testimony  was  finally  taken  before  a 
notary  in  Albuquerque.  Both  parties  ai)peared,  but  the  defendant 
offered  no  testimony,  preferring,  as  it  would  seem,  to  stand  upon  an 
exception,  by  way  of  demurrer,  to  the  testimony  of  the  contestant,  on 
the  ground  that  the  latter,  being  an  alien,  was  incompetent  to  make  a 
contest. 

The  evidence  establishes  to  my  satisfaction  that  the  claimant  has 
not  complied  with  the  law,  nor  scarcely  made  a  pretense  of  doing  so, 
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and  the  only  question  left  to  be  determined,  therefore,  is  as  to  the  com- 
petency of  an  alien  to  initiate  a  contest  for  the  cancellation  of  an  entry. 

In  the  case  of  Lerne  v.  Martin,  reported  in  5  L.  D.,  259,  where  the 
same  question  was  considered  and  decided,  it  is  said  that  "it  has  been 
repeatedly  ruled  by  this  Department  that  any  person  can  contest  a 
homestead  entry.''  The  authority  of  this  case,  however,  is  repudiated 
by  contestee  "  as  ill-considered  and  inadvertently  rendered,''  and  this 
Department  is  "respectfully  requested  to  settle  for  all  time  an  impor- 
tant question  like  this." 

Since  I  can  not  agree  with  the  contestee  that  the  case  of  Leme  v, 
Martin  was  either  ill-considered  or  inadvertently  rendered,  but,  on  the 
contrary,  fully  concur  in  the  conclusion  there  reached,  and  elsewhere 
held,  that  the  government  has  no  interest  whatever  in  the  personality 
of  the  individual  who  initiates  a  contest,  I  had  come  to  regard  the 
question  as  stare  decisis^  and  therefore  no  longer  open  to  discussion. 

This  Department  has  held,  not  ipsissimis  xerhia^  but  in  effect,  that 
anybody  competent  to  make  an  affidavit  may  set  on  foot  a  contest.  To 
be  sure,  in  order  to  encourage  meritorious  contests  and  circumvent 
fraud  upon  the  government  and  spoliation  of  the  public  domain,  cer- 
tain preference  rights  have  been  conferred  upon  successful  contestants, 
but  these  rights  are  subject  to  the  legal  disability  of  the  parties.  A 
minor  may  prosecute  a  contest,  but  he  is  disabled  by  law  to  exercise 
the  preference  right  of  entry  conferred  by  the  statute.  "  Under  the 
rulings  of  the  Department  the  government  is  a  party  to  every  cont^jst., 
and  can,  if  it  chooses,  act  upon  the  record  and  cancel  the  entry  regard- 
less of  contestant's  qualifications."  (16  L.  D.,  403).  The  contestant  in 
that  case  was  a  minor.  The  status  of  the  alieu,  quoad- hoc  does  not  dif- 
fer from  that  of  the  minor, 

I  see  no  error  in  the  decision  of  your  office,  and  it  is  therefore 
affirmed. 


TIMBER  CULTURE  CONTEST— AGENT-ATTORNBT. 

Schmidt  v.  Kjiibnan. 

An  agent  employed  to  care  for  a  timber  culture  entry  may  properly  secure  couuBel 
to  appear  on  behalf  of  the  entryman  in  the  event  of  a  contest  against  the  entry. 

A  charge  of  non-compliance  with  the  timber  culture  law  should  be  established  by  a 
preponderance  of  the  evidence  to  warrant  canceUation. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office^  November  5, 1893. 

On  April  21, 1886,  James  Keirnan  made  timber  culture  entry  !N"o. 
6152,  of  the  W,  J  of  the  SE.  i  and  the  E.  J  of  the  SW,  i  of  Sec.  30, 
T.  4  S.,  R.  65  W.,  Denver,  Colorado,  land  district.  Three  years  there- 
after,  to  wit,  on  April  25, 1889,  Frederick  Schmidt  filed  his  affidavit  of 
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contest,  alleging  failure  to  comply  with  the  law  with  respect  to  break- 
ing, cultivation,  and  planting. 

At  ihe  hearing  before  the  local  officers  it  was  developed  that  Louis 
Dugal,  who  appeared  for  the  defendant,  was  acting  in  pursuance  of 
employment  by  Joseph  Leonard,  who  claimed  to  be  the  agent  of  the 
entryman,  Keirnan.  The  fact  of  agency  being  brought  in  question  by 
the  contestant,  Leonard  gave  testimony  of  his  verbal  employment  by 
Keirnan  upon  the  eve  of  his  departure  from  the  State  of  Colorado, 
some  two  years  anterior  to  the  institution  of  these  proceedings.  It 
appears  from  the  testimony  of  Leonard  that  Keirnan  sold  out  all  his 
interests  in  Colorado  except  the  timber  claim,  which  he  left  in  the 
charge  of  the  former,  with  instructions  to  take  care  of  it,  or  look 
after  it. 

While  it  is  true  that  Leonardos  testimony  supplies  a  slender  thread 
upon  which  to  hang  an  agency,  there  is  nothing  in  the  record  to  dis- 
credit the  witness  himself,  or  to  disprove  his  statements  made  under 
oath.  It  must,  therefore,  be  taken'as  true  that  upon  leaving  the  State 
the  claimant  requested  and  authorized  the  witness  to  look  after  and 
take  care  of  his  entry,  and  that  the  employment  was  accepted.  This 
employment  carried  with  it  the  authority,  and  im])osed  the  duty,  to  do 
anything  and  everything  necessary  for  the  protection  of  defendant's 
interests  in  that  behalf.  It  would  have  been  futile  to  expend  time  and 
labor  in  developing  the  claim  within  the  requirements  of  the  law,  and 
then  to  abandon  it  upon  the  first  disclosure  of  an  adverse  interest,  or 
demand.  To  defend  this  contest,  then,  was  clearly  within  the  scope  of 
his  authority,  and  to  have  permitted  it  to  go  by  default  would  have 
been  an  abandonment  of  duty. 

On  the  merits  of  the  case,  after  a  careful  and  painstaking  examina- 
tion of  the  testimony,  I  And  myself  unable  to  concur  in  the  conclusions 
of  your  office  decision. 

The  Ave  witnesses  for  the  defense,  Oonnel,  Thompson,  Mrs.  Casne 
and  the  two  Leonards,  father  and  son,  all  familiar  with  the  claim,  and 
professing  positive  knowledge  as  to  the  work  done  thereon,  appear  to 
me  to  have  testified,  if  not  always  with  accuracy,  certainly  from  con- 
viction. With  respects  to  dates,  their  testimony  was  from  memory, 
and  it  would  have  been  astonishing  if  there  had  been  an  entire  absence 
of  disagreement  and  confusion.  The  absence  of  these,  under  the  cir- 
cumstances of  the  case,  would  rather  have  afforded  ground  of  suspicion 
of  prearrangement  as  to  those  details.  As  to  the  main  facts  of  season- 
able and  sufficient  plowing,  cultivation  and  planting,  the  preponder- 
ance of  the  evidence,  to  say  the  least  of  it,  is  with  the  defendant. 

It  is  shown,  to  be  sure,  that  a  growth  of  trees  had  not  been  secured, 
but  it  is  to  be  borne  in  mind  that  this  contest  was  initiated  just  at  the 
close  of  the  third  year  of  entry.  The  planting  of  that  year,  shown  to 
have  been  duly  made,  had  not  had  time  for  development. 

The  register  and  receiver  heard  the  witnesses  testify  and  observed 
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their  manBer,  and  their  recommendations,  in  which  I  concur,  should, 
in  a  case  like  this,  command  great  consideration. 

The  decision  of  your  office  is  therefore  reversed,  the  contest  is  dis- 
missed, and  the  entry  will  stand. 


HOMESTEAD  EKTRT-ALrBN—EQUITABLE  ACTION. 

Adolph  Blank. 

A  homestead  entry  made  by  an  alien  can  not  be  confirmed  under  rule  32,  of  the  mles 
of  equitable  adjudication,  for  the  benefit  of  the  heirs,  where  the  entry  man  dies 
without  having  complied  with  the  naturalization  laws,  or  declared  his  intention 
to  become  a  citizen. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office^  N'ovemher  5, 1893. 

I  have  considered  the  appeal  of  Adolph  Blank,  heir  and  devisee  of 
Bobert  Blank,  deceased,  from  your  decision  of  August  31, 1892,  reject- 
ing his  final  proof  and  hohling  for  cancellation  homestead  entry  No. 
4203,  made  by  said  Eobert  Blank  March  1, 1886,  and  embracing  the 
SE.  i  of  Sec.  11,  T.  24  S.,  R.  17  B.,  M.  D.  M.,  in  the  Visalia,  California, 
land  district. 

Briefly  stated,  the  facts  are  that  Robert  Blank,  of  foreign  birth,  made 
said  entry  at  the  time  stated,  established  residence  on  the  land,  built 
a  house  ten  by  fourteen  feet,  cultivated  sixty  acres  of  land,  lived  there 
continuously  until  November  12,  1886,  when  he  died,  leaving  no  evi- 
dence that  he  had  ever  complied  with  the  requirements  of  the  naturali- 
zation laws,  or  declared  his  intention  to  become  a  citizen  of  the  United 
States. 

Adolph  Blank,  brother,  heir  at  law  and  devisee  of  Robert,  and  a 
naturalized  citizen,  continued  the  cultivation  and  improvement  of  said 
tract  from  his  brother's  death,  up  to  the  date  of  final  proof,  in  absolute 
good  faith  and  as  required  by  law. 

The  ground  upon  which  a  right  to  patent  is  urged  is  that  the  facts 
stated  bring  this  case  within  the  provisions  of  rule  32  of  April  24, 1590 
(10  L,  D.,  503).    That  rule  is  as  follows— 

All  homestead  and  timber  culture  entries  in  which  the  party  has  shown  good  faith 
and  a  substantial  compliance  with  the  legal  requirements  of  residence  and  cultiva- 
tion of  the  land  in  homestead  entries,  or  the  required  planting,  cultivating,  and 
protecting  of  the  timber,  in  timber  culture  entries,  but  in  which  the  party  did  liot, 
through  ignorance  of  the  law,  declare  his  intention  to  become  a  citizen  of  the  United 
States  until  after  he  had  made  his  entry,  or,  in  homestead  entries,  did  not  irom  like 
cause  perfect  citizenship  until  aftor  the  making  of  final  proof,  and  in  which  there  i» 
no  adverse  claim. 

Under  that  rule,  Robert  Blank,  had  he  lived,  could  have  filed  his 
declaration  of  intention  to  become  a  citizen  between  the  date  of  entry 
and  final  proof,  or  even  after  final  proof,  in  the  absence  of  an  adverse 
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claim,  and  by  so  doing  have  saved  his  entry.  But  the  privilege  granted 
the  entryman  under  that  rule  is  a  personal  one  purely,  and  cannot  be 
exercised  by  any  one  save  the  entryman  himself.  It  is  not  a  right 
established  by  law  that  descends  from  ancester  to  heir,  or  that  can  be 
bequeathed  or  devised,  but  a  iKjrsonal  privilege  established  by  a  regu- 
lation of  this  Department  in  the  interest  of  equity. 

The  entry  in  question  was  illegal  at  its  inception,  because  made  by 
one  who  was  not  a  qualified  entryman,  and  the  only  way  in  which  vital- 
ity could  have  been  infused  into  it  was  by  the  entryman  taking  advan- 
tage of  the  privilege  afforded  by  said  rule  32,  That  was  not  done  in 
this  instance,  and  as  Adolph,  the  heir  and  devisee  of  Eobert  Blank, 
cannot  cure  the  laches  of  Robert  in  that  respect,  because  of  the  reasons 
above  stated,  the  entry  cannot  stand. 

The  discussion  of  this  question  has  been  extended  beyond  a  formal 
affirmance  of  your  said  office  decision,  because  of  the  urgent  insistence 
of  the  appellant's  attorney  of  his  client's  rights  under  said  rule. 

The  decision  of  your  office  is  affirmed. 


RAILROAD  GRANT—WITHDRAW AL-SETTLEMBNT  RIGHT. 

KoBTHEBN  Pacific  K.  K.  Co.  v.  McMahan. 

A  withdrawal  on  an  amended  map  of  general  ronte  is  no  bar  to  the  snhseqnent 

acquisition  of  settlement  rights. 
A  corroborated  allegation  of  settlement  and  residence  antedating  an  indemnity  with* 

drawal  may  be  accepted  as  conclusive  as  against  the  withdrawal,  in  the  absence 

of  a  showing  on  the  part  of  the  company,  furnished  within  a  specified  time,  that 

the  settlement  and  residence  were  not  made  as  aUeged. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 4y  1893. 

I  have  considered  the  motion  tiled  by  the  Northern  Pacific  Eailroad 
Company  for  the  review  of  departmental  decision  of  November  19, 1888, 
in  the  case  of  said  comi)any  against  Richard  McMahan,  involving  the 
SE.  1,  Sec.  15,  T.  15  N.,  R.  44  B.,  W.  M.,  Spokane  Falls  land  district, 
Washington,  which  reversed  the  action  of  your  office  in  denying  McMa- 
han's  application,  for  conflict  with  the  withdrawal  made  on  account  of 
the. grant  for  said  company. 

This  land  is  within  the  limits  of  the  withdrawal  upon  the  line  of 
amended  general  route  of  said  road,  the  map  showing  which  was  filed 
February  21, 1872,  and  upon  the  definite  location  of  the  road,  it  fell 
within  the  indemnity  limits,  the  order  for  the  withdrawal  on  account  of 
which  was  made  by  your  office  letter  of  December  2, 1880. 

On  April  14,  1883,  the  local  officers  rejected  McMahan's  application 
for  this  land,  and  your  office  decision  of  December  8, 1883,  states  that 
when  he  offered  his  said  application  he  filed  his  own  affidavit,  oorrobo* 
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rated  by  two  witnesses,  to  the  effect  that  he  settled  upon  the  land  on 
April  1, 1873,  and  has  continuously  resided  thereon  since  April  l,  1874, 
having  improved  the  land  to  the  value  of  $1,000. 

It  will  be  seen  that  at  the  date  of  McMahan's  alleged  settlement,  the 
only  bar  thereto  was  the  withdrawal  upon  the  map  of  amended  general 
route,  which,  in  the  case  of  Cole  v.  Northern  Pacific  Eailroad  Company 
(17  L.  D.,  8),  was  held  to  have  been  made  without  authority  of  law,  and 
was  consequently  no  bar  to  his  settlement.  His  settlement  and  resi- 
dence antedated  the  withdrawal  for  indemnity  purposes,  so  that  for  the 
present  case  it  is  unnecessary  to  determine  the  effect  of  such  indemnity 
withdrawal. 

Upon  inquiry  at  your  office,  I  learn  that  the  company  selected  this 
land  in  its  list  of  March  20, 1884.  Such  subsequent  selection  can  in  no 
wise  affect  the  rights  of  McMahan.  If  his  allegation  of  settlement  and 
residence  is  not  denied  by  the  company,  I  can  see  no  good  reason  to 
require  him  to  go  to  the  expense  incident  upon  a  hearing  to  sustain 
the  same. 

I  have  therefore  to  direct  that  the  company  be  advised  of  the  allega- 
tions by  McMahan  of  settlement  and  residence,  antedating  its  indem- 
nity withdrawal,  and,  in  the  event  that  it  fails  to  file  affidavits  tending 
to  show  that  such  settlement  and  residence  were  not  made  as  alleged, 
within  thirty  days  from  notice,  that  his  application  be  allowed  and  its 
selection  be  canceled. 

Should  such  affidavits  be  filed,  a  hearing  will  be  proceeded  with  as 
in  other  cases  made  and  provided. 

To  this  extent  the  previous  decision  is  modified. 


PBOCEEDINOS  BY  THE  GOVERNMENT-CONTINTJAITCB. 

United  States  v.  Taylor  et  al. 

A  hearing  ordered  on  the  report  of  a  special  agent  may  be  properly  continned  in 
the  interest  of  the  government  where  the  special  agent  can  not  be  present  at 
the  trial,  and  the  allowance  of  two  or  more  continuances  for  anch  reason  is  not 
an  abuse  of  discretion  provided  dne  notice  is  given  in  advance  of  such  action. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  th^  General  Land 

Office^  November  5, 1893. 

On  November  12, 1887,  Moses  W.  Taylor  made  desert  land  entry  "No. 
713,  for  the  E.  i  and  the  KE.  J  of  the  SW.  J,  Sec.  16,  and  Lots  1,  2,  3, 
and  4,  Sec.  14,  T.  13  S.,  K.  46  E.,  Blackfoot  land  district,  Idaho. 

On  the  same  day  John  W.  Taylor  made  desert  land  entry,  ]S"o.  714, 
for  the  S.  J,  the  E.  i  of  the  KW.  i,  the  SW.  i  of  the  1>^W.  J  and  the  :N'E. 
4  of  Sec.  22,  same  township  and  range,  and,  on  Ifovember  17, 1887, 
Hyrum  W.  Taylor  made  desert  land  entry  Ko.  715  for  the  N".  i  and  the 
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BE.  i  of  the  N'E.  J  and  the  N'E.  J  of  the  8E.  J  of  Sec.  27,  same  township 
and  range. 

Moses  W.  and  John  W.  Taylor  made  final  proof  on  their  entries 
November  11, 1890,  and  Hyrum  W.  Taylor  made  final  proof  the  day 
following  (November  12).    Pinal  certificates  were  duly  issued. 

AH  these  entries  were  held  for  cancellation,  on  the  report  of  Agent 
Wall  showing  gross  frauds. 

Upon  applications  made  by  the  entrymen,  hearing  was  granted  by 
yonr  office  letters  ("  P  ")  of  March  25,  and  April  16, 1891,  to  show  cause 
why  said  entries  should  stand,  and  August  16, 1891,  was  the  day  set 
for  the  hearing,  and  Agent  Wall  and  all  parties  in  interest  w^ere  noti- 
fied. The  government  not  being  ready  to  proceed  on  that  day,  a  con- 
tinnance  was  granted  until  October  1. 

On  September  12, 1891,  nineteen  days  before  the  second  date  fixed 
for  the  hearing.  Agent  Wall  again  requested  a  postponement  of  the 
hearing  for  sixty  days  (to  December  1, 1891),  "  as  I  will  not  be  able  to 
attend.'^    This  second  continuance  was  also  granted. 

On  November  30, 1891,  Agent  Wall  sent  a  telegram  from  Portland, 
Oregon,  to  the  local  ofiicers  at  Blackfoot,  advising  them  that  "  Com- 
missioner orders  Taylor  cases  continued  for  thirty  days."  It  would 
appear  that  the  case  was  again  continued  on  that  telegram.  On 
December  29, 1891,  the  agent  sent  another  telegram  from  Boise  City, 
Idaho,  saying:  "Postpone  Taylor  cases  for  twenty  days  from  first  of 
January  next;  am  officially  detained  at  court  in  Boise." 

On  January  2, 1892,  the  register  and  receiver  dismissed  the  several 
cases,  apparently  sustaining  the  grounds  set  up  in  the  motion  there- 
for— namely:  that  the  government  had  already  had  three  continuances 
without  assigning  any  reason  therefor,  thus  putting  the  defendants  to 
great  expense  and  inconvenience,  and  that  tbe  government  should  be 
governed  by  the  same  rules  of  practice  that  apply  to  individual  con- 
tests, and  was  entitled  to  but  one  continuance. 

By  your  office  letter  ("P")  of  May  18, 1892,  the  action  of  the  register 
and  receiver  was  reversed,  and  those  officers  were  advised  that  a  special 
agent  would  be  detailed  at  an  early  day  to  confer  with  them  and  arrange 
for  a  hearing.  An  appeal  from  that  judgment  brings  the  case  to  this 
Department. 

The  rule  is  well  settled  that  an  appeal  will  not  lie  from  a  decision  of 
your  office  ordering  a  hearing,  (See  Practice  Eule  81;  James  H,  Mur- 
ray, 6  L.  D.,  124;  Samuel  J.  Bogart,  9  L,  D.,  217;  Keeve  v.  Emblem,  8 
L.  D.,  444;  Bailey  v.  Olson,  2  L.  D.,  40.) 

It  is  Insisted,  however,  that  a  succession  of  defaults  on  the  part  of 
the  government  warrants  a  dismissal  of  the  cases;  that  the  fact  that 
the  special  agent  was  detained  elsewhere  was  not  a  sufficient  reason  for 
unlimited  continuances;  that  the  decision  appealed  from  is  against  "  all 
law  and  equity.'' 

When  an  entry  is  held  for  cancellation  on  the  report  of  a  special 
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agent,  the  claimant  is  entitled  to  notice  of  sach  action,  and,  ander 
tlie  circular  of  July  31,  1885  (5  L.  D.,  503),  as  amended  by  circular 
of  May  24,  1886  (idem.,  545),  he  is  allowed  sixty  days,  after  due 
notice,  "in  which  to  apply  for  a  hearing  to  show  cause  why  the 
entry  should  be  sustained."  If,  at  the  expiration  of  such  time,  the 
claimant  fails  to  apply  for  a  hearing  to  show  cause,  etc.,  the  entry 
should  then  be  canceled.  But,  if  a  hearing  is  ordered  on  the  applica- 
tion of  a  claimant,  the  government  should  offer  proof  to  sustain  the 
allegation  that  the  entry  is  fraudulent  or  illegal,  before  the  eutryman 
shall  be  required  to  i)resent  his  defense,  such  proceeding  being  de  novo 
at  which  the  ex-parte  testimony  contained  in  the  agent's  report  should 
not  be  considered,  the  burden  of  proof  being  upon  the  government,  and 
cross-examination  of  its  witnesses  allowed.  Henry  0.  Putnam,  5  L.  D., 
22;  John  A.  McKay,  8  L.  D.,  526. 

Practice  Eule  20,  relating  to  continuances,  provides  that  "where 
hearings  are  ordered  by  the  Commissioner  of  the  General  Land  Office, 
in  cases  to  which  the  United  States  is  a  party,  continuances  will  be 
granted  in  accordance  with  the  usual  practice  in  United  States  cases 
in  the  courts,  without  requiring  an  affidavit  on  the  part  of  the  govern- 
ment.'^ 

The  government  has  the  right  to  direct  the  postponement  or  contin- 
uance of  a  case  before  the  local  officers  to  enable  it  to  investigate  the 
case,  and  there  is  no  abuse  of  discretion  in  so  doing.  A.  G.  Logan  et 
alj  8  L.  D.,  2. 

When  a  hearing  is  ordered  by  the  government  on  the  report  of  a 
special  agent,  it  is  the  practice  to  have  its  interests  represented  by  an 
agent,  and  where  the  exigencies  of  the  public  service  are  such  that  it 
is  impossible  or  impracticable  for  the  agent  to  be  present  at  the  hearing 
on  the  day  previously  fixed,  a  continuance  should  be  granted,  the  bur- 
den being  upon  the  government  to  establish  its  charges.  And  the  fact 
that  even  two  or  more  continuances  are  granted  is  not  an  abuse  of  dis- 
cretion, provided  your  office  or  the  agent  causes  due  notice  in  advance 
to  be  given  to  the  en  try  man  that  he  may  avoid  the  necessary  expense 
incident  to  the  hearing.  It  would  be  manifestly  unjust,  however,  for 
such  agent  to  arbitrarily,  and  without  previous  notice,  postpone  a  hear- 
ing without  sufficient  reason  therefor,  thus  putting  the  claimant  to 
unnecessary  expense  in  securing  the  attendance  of  his  witnesses,  and 
such  practice  shouhl  not  be  tolerated. 

The  request  for  postponement  in  these  cases,  made  November  30, 
1891,  and  December  29,  following,  did  not  give  sufficient  time  for  a 
notification  thereof  to  be  made  to  the  claimants,  and,  as  a  result,  they 
were  subjected  to  the  unnecessary  expense  of  twice  attending  the 
hearing,  with  their  witnesses,  at  an  alleged  distance  of  one  hundred 
and  fifty  miles.  This  was  wrong,  if  it  could,  by  any  possibility,  have 
been  avoided. 

In  the  absence  of  any  showing  to  the  contrary,  however,  it  is  pre- 

■ned  that  the  agent,  who  investigated  these  cases,  gave  notice  at  as 
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early  a  date  as  was  possible,  not  being  able  to  anticipate  his  enforced 
detention  in  the  district  court  at  Boise.  Though  necessarily  entailing 
extra  expense  upon  claimants,  it  is  not  apparent  that  it  could  have 
been  avoided. 

The  report  of  Agent  Wall,  on  which  the  entries  were  held  for  can- 
cellation, discloses  gross  frauds  and  perjury  in  the  final  proof  in  each 
of  these  cases,  and  a  hearing  should  be  had  upon  the  charges.  If  the 
claimants  made  honest  statements  in  their  final  proof,  they  ought  to 
be  anxious,  rather  than  chary,  to  support  these  statements. 

For  the  reasons  above  given,  the  decision  appealed  from  is  afiirmed, 
and  the  papers  are  herewith  returned. 


PRACTICE-PETITION  FOR  RE-REVIEW. 

Jaimes  0.  McLaughlin. 

A  petition  for  re-review  that  does  not  suggest  new  facts  or  law  not  theretofore  dis- 
cussed win  be  sent  to  the  files  without  further  action. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 3, 1893. 

By  your  office  letter  («E»)  of  May  27,  1893,  there  is  transmitted  a 
petition  for  re-review,  filed  in  your  office  May  13, 1893,  of  departmental 
decision  of  March  27, 1891  (12  L.  D.,  304). 

A  motion  for  review  of  this  decision  was  overruled  June  24, 1891  (12 
L.  D.,  681),  and  the  motion  for  re-review  asks  that  the  original  decision 
be  "overruled  and  eet  aside  for  many  errors  apparent  on  its  face,  and 
which  appear  in  the  body  of  said  decision.'^  Counsel  then  proceed  to 
argue  the  identical  points  decided  in  the  motion  for  review. 

In  the  case  of  Neff  v.  Cowhick(8  L.  D.,  Ill),  the  question  of  motions 
for  re-review  was  discussed,  and  it  was  decided  that  such  motions  should 
not  be  allowed,  but,  "if  the  defeated  party  is  able  to  present  any  sug- 
gestions of  fact  or  points  of  law  not  previously  discussed  or  involved 
in  the  case,  it  may  be  done  by  petition,"  but  "such  petition  should  not 
re-argue  points  already  twice  passed  upon,  but  should  be  limited  to 
the  office  indicated  of  suggesting  new  facts  or  considerations  not  before 
presented." 

The  petition  in  this  case  is  subject  to  the  objections  pointed  out  in 
the  Cowhick  case,  and  is  therefore  denied. 

The  recent  rule  promulgated  as  an  amendment  to  rule  114,  Bules  of 
Practice  (17  L.  D.,  194),  provides  that: 

Motions  for  a  re- review,  or  a  second  reconsideration  of  a  decision,  shall  not  be 
received  or  filed.  But  the  defeated  party,  if  able,  may  invite  the  attention  of  the 
Secretary,  by  a  duly  verified  petition,  to  important  matters  of  fact  or  law  not  there- 
tofore discussed  or  involved  in  the  case;  who,  upon  consideration  thereof,  will  cither 
recaU  the  case,  or  send  the  petition  to  the  files  without  further  action. 

In  accordance  with  this  rule,  the  petition  is  returned  to  your  files 
without  further  action. 
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80LBIERS*  ADDITIONAL  HOMESTEAB-MILLE  LAC  LANDS. 

George  A.  Morris. 

An  applicatioD  to  make  a  soldier's  additional  homestead  entry  of  Mille  Lac  Indian 
lands,  under  a  power  of  attorney  that  is  in  effect  an  attempted  transfer  of  the 
soldiers  additional  right,  and  is  properly  rejected  for '' reasons  sufficient  in  law  " 
when  presented  at  the  local  office,  is  not  within  the  provisions  of  the  depart- 
mental order  of  March  10,  1877;  nor  does  the  snhseqneut  allowance  of  such  an 
application  brin^.the  entry  within  the  protection  accorded  valid  homestead 
entries  by  the  act  of  January  14,  1889,  opening  said  lands  for  disposal  under  the 
homestead  laws. 

A  soldiers  additional  entry  made  under  such  a  power  of  attorney  and  then  canceled, 
can  not  be  lawfully  reinstated,  where  the  soldier  after  the  cancellation  of  such 
entry  revokes  the  power  of  attorney  and  makes  an  additional  entry  in  his  own 
right  and  secures  patent  thereon. 

A  purchaser  of  the  land  covered  by  a  soldier's  additional  entry  made  under  a  power 
of  attorney  that  is  in  effect  a  transfer  of  the  soldier's  additional  right,  prior  to 
the  exercise  thereof,  is  not  entitled  to  purchase  such  land  from  the  government 
under  section  2,  act  of  June  15, 1880,  nor  to  confirmation  of  the  entry  under 
section  7,  act  of  March  3, 1891. 

An  entry  reinstated  for  the  purpose  of  examining  into  its  bona  fide  character,  and  so 
remaining  for  the  period  of  two  years  is  not  confirmed  by  the  proviso  to  section 
7,  act  of  March  3,  1891. 

The  right  to  purchase  land  covered  by  a  soldier's  additional  entry  conferred  by  the 
act  of  March  3,  1893,  extends  only  to  entries  made  or  iDitiated  upon  a  certificate 
of  additional  right. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  tlie  General  Land 

Office^  November  8,  1893. 

I  have  considered  the  appeal  of  the  Mississippi  Logging  Company 
from  yoar  office  decision  of  June  26, 1891,  in  the  above  entitled  matter, 
transmitted  to  this  Department  by  your  letter  **0^'  of  September  30, 
1891, 

Tlie  questions  involved  were  presented  to  your  office  for  consideration 
by  filing  therein  the  application  of  D.  M.  Sabiu,  dated  April  2,  1883, 
and  the  application  of  A.  11.  Wilder,  dated  March  14, 1889,  to  purchase 
the  tract  in  controversy  hereinafter  described,  under  act  of  June  15, 1880. 

The  facts  upon  which  said  alleged  right  to  purchase  is  based,  are  as 
follows^ 

September  26^  1865,  George  A.  Morris  made  homestead  entry  !N'o. 
1387  of  the  W.  i  of  lot  one  (1)  in  the  NW.  J  of  Sec.  one  (1),  T.  26  N., 
R.  25  W.,  containing  forty  acres,  at  Boonville,  land  district,  Missouri. 

January  6, 1871,  he  made  final  proof  at  Springfield,  Missouri,  receiv- 
ing final  certificate  No.  192,  upon  which  patent  issued  August  25, 1871. 

It  appears  from  the  record  that  Morris  served  in  the  Federal  army 
from  August  3,  1862,  to  September  4,  1865,  as  a  member  of  Co.  "G," 
1st  Regiment,  Arkansas  Cavalry,  and  hence,  under  the  provisions  of 
Sec.  2306,  of  the  Revised  Statutes  of  the  United  States,  be  was  entitled 
to  an  additional  homestead  entry  of  one  hundred  and  twenty  .acres. 
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April  2,  1875,  Morris,  then  of  Lawrence  county,  Missouri,  his  wife 
Joining  with  him,  executed  to  one  Thomas  B.  Walker,  of  Hennepin 
county,  Minnesota,  an  instrument  in  writing,  purporting  to  be  a  power 
of  attorney,  which  instrument  was  duly  acknowledged,  attested  and 
sealed,  before  a  duly  authorized  officer,  and  contained  a  relinquishment 
of  the  wife's  right  of  dower  in  said  real  estate,  and  among  other  pro- 
visions contained  the  following — 

To  enter  upon,  and  take  posaession  of  any  and  all  pieces  and  parcels  of  land,  . 
.  .  .  .  in  which  we  may  now  or  hereafter  be  in  any  way  interested  under  the 
provisions  of  the  soldier's  and  sailor's  homestead  laws,  approved  June  8, 1872,  as 
amended  by  the  act  approved  March  3, 1873,  under  which  laws  I  am  entitled  to  enter 
one  hundred  and  twenty  acres  of  land  in  addition  to  my  forty  acres  homestead,  and 
we  further  authorize  our  said  attorney  to  ly^rant  bargain,  seU,  demise,  lease,  convey, 
and  confirm  said  land,  or  any  part  thereof,  or  any  right  to  sever  and  remove  timber 
and  materials  therefrom,  to  such  person  or  persons,  and  for  such  prices  as  to  our 
said  attorney  shall  seem  meet  and  proper,  and  thereupon  to  execute,  acknowledgey 
and  deliver  in  our  name  and  on  our  behalf  any  deeds,  leases,  contracto,  or  other 
instruments,  sealed,  or  unsealed,  and  with  or  without  covenants  and  warranty,  as 
to  him  shall  seem  meet  to  carry  out  the  foregoing  powers  .  .  .  . .  And  in  con- 
sideration of  the  sum  of  one  hundred  and  fifty  dollars  to  us  in  hand  paid  by  our  said 
attorney  at  the  ensealing  hereof,  the  receipt  whereof  we  do  hereby  acknowledge, 
we  do  further  appoint,  and  ordain  that  our  said  attorney  is  irrevocably  vested  with 
he  power  above  granted,  and  we  do  hereby  forever  renounce  all  right  in  us  to  revoke 
any  of  said  powers,  or  to  appoint  any  person  other  than  our  said  attorney  to  execute 
the  same,  and  forever  renounce  aU  right  on  our  own  part  personally  to  do  any  of  the 
acts  our  said  attorney  is  hereby  authorized  to  perform,  and  do  hereby  release  unto 
our  said  attorney  all  our  claim  to  any  of  the  proceeds  of  any  sale^  lease,  or  contract 
relative  to  said  land,  or  timber  or  materials  thereon. 

June  17, 1875,  the  said  Walker  made  application  at  the  local  land 
office  at  Taylors  Falls,  Minnesota,  to  enter,  in  the  name  of  Morris,  as 
his  attorney  in  fact,  and  as  additional  to  his  original  homestead  entry, 
lots  5  and  6,  Sec.  18,  T.  42  N.,  R.  26  W.,  containing  125.09  acres. 

This  application,  with  a  number  of  others  presented  at  the  same  time, 
was  rejected,  under  instructions  from  your  of&ce  to  alloAv  no  entries  in 
said  township,  it  being  within  the  Mille  Lac*  Indian  reservation,  until 
the  rights  of  the  Indians  thereto  should  be  determined. 

From  the  rejection  of  said  application  said  attorney  in  fact  appealed, 
and  said  appeal  was  transmitted  to  your  office  by  the  local  officers 
June  19, 1875. 

From  the  notations  on  this  case  in  your  office,  it  appears  that  the 
answer  to  said  appeal,  dated  August  9,  1875,  was  not  returned,  and  was 
"supposed  lost  in  "0.  Clerk's  room,"  and  no  other  or  further  action  was 
taken  on  said  appeal  by  your  office. 

August  13, 1877,  Morris  executed  in  Lawrence  county,  Missouri,  be- 
fore a  notary  public,  an  affidavit,  which,  among  other  things,  contained 
the  following  statements — 

That  it  seems  from  the  best  representation  he  can  obtain  that  his  right  to  an  ad- 
ditional entry  under  said  act  has  been  transferred,  and  probably  located  by  an  at- 
torney acting  for  him^  without  any  authority  from  him,  the  said  Morris.    He  further 
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Bwears  that  he  has  made  no  assignment  of  said  right  before  any  notary  public,  Jnstioe 
of  the  peace,  or  other  officer  authorized  to  take  acknowledgements,  but  signed  som« 
blauks,  without  witnessing,  or  officer's  certificate,  and  that  he  has  not  receipted  for 
any  money  or  other  property  in  payment  for  the  same,  but  was  paid  $20  only,  and 
that  he  hereby  demands  the  cancel  of  any  entry  that  may  have  been  made  in  his 
name. 

This  affidavit,  accompanied  by  an  application  for  a  certificate  of  right 
to  make  additional  homestead  entry,  was  forwarded  to  your  office  by 
Morris,  who,  believing  that  Walker  had,  under  said  power  of  attorney, 
made  entry,  demanded  the  cancellation  of  said  entry. 

June  1, 1878,  your  office  issued  to  Morris  a  certificate  of  right. 

March  12,  1879,  the  local  officers  at  Taylors  Falls  allowed  said  attor. 
ney  in  fact  to  make,  in  the  name  of  Morris,  the  additional  homestead 
entry  No.  1477,  rejected  by  them  June  17, 1875. 

May  19, 1879,  this  Depaitment,  by  letter  of  that  date,  directed  the 
cancellation  of  said  entry,  with  others  made  at  the  same  time,  which 
was  done  by  letter  of  your  office  of  May  21,  1879. 

February  18, 1881,  Morris  located  his  certificate  of  right  and  made 
homestead  entry  No.  1746  at  Humboldt,  California,  embracing  the  SE.  ^ 
of  the  SE.  i  of  Sec.  15,  the  NE.  i  of  the  NB.  i  of  Sec.  22,  and  the  S  W.  i 
of  the  NW.  i  of  Sec.  23,  aU  in  T.  4  S.,  E.  4  E.,  120  acres;  upon  this 
entry  final  certificate  No.  427  was  issued,  and  patent  issued  thereon 
January  23,  1883. 

August  7, 1882,  this  Department,  on  application,  directed  that  the 
homestead  entry  made  by  said  attorney  in  fact  at  Taylors  Falls,  with 
others  made  at  the  same  time,  be  re-instated  for  an  examination  of  their 
bona  fide  character,  and  August  15,  1882,  that  was  done,  by  your  office 
letter  of  that  date. 

April  12, 1883,  there  was  transmitted  to  your  office  a  copy  of  the 
power  of  attorney  executed  by  Morris  and  wife  to  Walker,  accompanied, 
by  an  affidavit  of  one  D.  M.  Sabin,  in  which  he  states  that  prior  to 
June  15, 1880,  he  purchased  from  Walker  the  land  included  in  the  Tay- 
lors Falls  homestead  entry  No.  1477,  made  in  Morris'  name,  and  asks 
to  be  allowed  to  purchase  said  land  and  perfect  his  title  thereto  under 
the  act  of  June  15, 1880,  and  on  March  14, 1889,  a  similar  application 
of  A.  H.  Wilder  was  transmitted  to  your  office.  Tour  offipe  decision  of 
June  26, 1891,  denied  the  request  to  purchase  under  the  act  of  June  15, 
1880,  and  held  that  the  Taylors  Palls  "  entry  being  certainly  illegal  and 
possibly  fraudulent,  is  not  subject  to  purchase  under  said  act,"  citing  6 
L.  D.,  457;  7  L.  D.,  94;  same,  301;  8  L.  D.,  55;  9  L.  D.,  195;  and  that 
section  7,  act  of  March  3, 1891,  has  no  reference  to  entries  void  a6  iniiiOy 
and  held  said  entry  for  cancellation. 

From  said  decision  the  Mississippi  Logging  Company  appeals,  claim- 
ing it  purchased  the  tract  in  question  April  1, 1889,  in  good  faith,  and 
for  value. 

The  errors  specified  are  ten  in  number,  but  without  considering  them 
ieriatiMy  1  come  to  what  I  deem  the  controlling  questions  in  the  case. 
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As  stated,  this  tract  was  a  part  of  the  Mille  Lac  Indian  reservation, 
established  by  treaty  of  February  22, 1855  (10  Stat.,  1165),  and  after 
various  acts  of  Congress  and  decisions,  and  rulings  of  this  Department 
with  reference  thereto,  the  agricultural  lands  on  said  reservation  were, 
by  the  provisions  of  Sec.  6  of  the  act  of  January  14, 1889  (25  Stat.,  642), 
thrown  open  for  disposal  to  "  actual  settlers  ^'  only,  under  the  provisions 
of  the  homestead  law,  with  the  proviso, 

that  nothing  in  this  act  shall  be  held  to  authorize  the  sale  or  other  disposal  nnder 
its  provisions  of  any  tract  upon  which  there  is  a  subsisting  vaUd  preemption  or 
homestead  entry,  but  such  entry  shall  be  proceeded  with  under  the  regulations  and 
decisions  in  force  at  the  date  of  its  aUowance,  and  if  found  regular  and  valid, 
patents  shall  issue  thereon. 

Was  the  Taylors  Falls  entry  a  subsisting  valid  homestead  entry 
within  the  meaning  of  the  act  of  January  14,  supra  f 

The  alleged  power  of  attorney  executed  by  Morris  and  wife  to 
Walker  was  an  absolute  sale  of  the  soldier's  additional  right.  This 
has  been  held  by  the  Department  to  be  a  <^  personal  right,  unassigna- 
ble, which  can  only  be  exercised  by  the  soldier,''  (10  L.  D.,  354;  7  L. 
D.,  565)  and  by  the  authority  first  referred  to,  it  is  declared  that  such 
has  been  the  departmental  construction  of  the  statute,  conferring  that 
right,  ever  since  the^  date  of  its  enactment,  citing  the  circulars  and 
decisions  to  that  effect.  The  principle  uniformly  upheld  by  this  Depart- 
ment is  "that  the  law  forbids  and  will  not  recognize  the  assignment  of 
a  soldier's  additional  homestead  right"  (8  L.  D.,  608).  And  it  is  held 
"that  it  is  the  duty  of  the  Department  to  cancel  any  entry  made  con- 
trary to  law"  (8  L.  D^  269). 

It  is  contended  that  at  the  date  of  the  execution  of  said  so  called 
power  of  attorney  and  the  application  to  make  homestead  entry  there- 
under, application  by  the  authorized  agent  or  attorney  of  the  entryman 
was  permissible,  under  the  circular  of  August  6, 1874.  That  by  the 
Secretary's  instructions  of  July  10, 1876  (7  L.  D.,  566),  modifying  his 
order  of  May  17,  1876,  abolishing  said  practice,  he  directed  "that  all 
applications  pending,  on  May  17,  1876,  which  have  been  made  by  a 
duly  qualified  person  in  accordance  with  the  regulations  of  the  Depart- 
ment, then  in  force,  should  be  allowed."  That  the  further  modification 
of  said  order  of  May  17, 1876,  of  date  March  10, 1877,  directs  that  the 
foUowingclass  of  soldier's  additional  homestead  entries  may  be  allowed — 

1.  Those  presented  prior  to  order  of  March  20, 1876,  ....  and  rejected  for 
reasons  insufficient  in  law  to  bar  their  reception,  bat  kept  alive  by  appeal  which  by 
snch  rejection  were  postponed  beyond  the  date  of  the  order  and  so  lost.  (7  L.  D., 
567.) 

It  is  urged  that  the  instructions  of  July  10, 1876,  and  of  March  10, 
1877,  supraj  save  the  entry  in  question,  and  render  it  bona  fide;  that 
the  application  therefore  was  made  "prior  to  May  17, 1876,  by  a  duly 
qualified  person,  under  the  instructions  then  in  force; '^  that  said  appli- 
cation "  was  presented  prior  to  March  20^  1876,  was  rejected  for  insuf- 
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ficient  reasons,  and  was  kept  alive  by  appeal,"  etc.  This  position  is 
not  a  tenable  one.  Tiie  circalar  of  May  17,  1876,  supra,  required  the 
presence  of  the  soldier  at  the  local  office  when  making  an  additional 
entry.  It  was  promulgated  for  the  purpose  of  putting  an  end  to  frauds 
perpetrated  on  the  government  by  means  of  such  instruments  of  writ- 
ing, as  the  pretended  power  of  attorney  executed  by  Morris  and  his 
wife  in  this  case.  It  did  put  an  end  to  them^  but  at  the  same  time  it 
imposed  a  hardship  upon  a  large  class  of  persons  entitled  to  the  addi- 
tional homestead  right,  who  for  various  reasons  could  not  reach  the 
local  office;  hence  the  modifying  order  of  July  10,  supra,  which  was 
intended  to  relieve  this  class  referred  to,  by  allowing  them  to  make 
;ntry  for  their  own  benefit  through  a  duly  qualified  agent  or  attorney, 
under  the  regulations. then  in  force. 

The  entry  in  question  was  not  a  bona  fide  entry  in  this:  It  was  not 
made  for  the  benefit  of  the  soldier.  It  was  not  made  under  a  bona  fide 
power  of  attorney,  but  under  an  instrument  conveying  the  soldier's 
additional  right  to  the  alleged  attorney  in  fact,  which  instrument,  by 
the  rulings  of  this  Department,  conveyed  no  right  whatever,  and  it  was 
not  made  under  the  rulings  then  in  force,  which  required  the  filing  of  the 
affidavit  by  the  soldier  that  the  entry  was  made  for  his  "own  exclusive 
use  and  benefit,  and  for  the  use  and  benefit  of  no  other  person  or  persons 
whomsoever.''  Or,  if  such  an  affidavit  was  filed, *it  was  a  fraud  on  its 
face,  and  the  rule  established  by  this  Department  is  that  "  under  no 
circumstances  will  it  permit  itself  knowingly  to  be  made  an  instrument 
to  further  the  fraudulent  designs  of  an  individual  who  is  seeking  to 
acquire  title  to  land  to  which  he  has  no  right"  (4  L.  D.,  159-160;  id., 
308). 

For  the  reasons  above  stated,  said  application  was  rejected  for  "rea- 
sons sufficient  in  law"  when  presented  to  the  local  officers  at  Taylors 
Falls,  and  hence  does  not  fall  within  the  provisions  of  the  order  of 
March  10,  1877,  supra. 

This  entry  was  canceled  by  order  of  the  Secretary  May  21,  1879, 
August  7, 1882,  it  was  re-instated  for  an  examination  of  its  bona  fide 
character. 

,  Between  the  date  of  the  cancellation  and  the  reinstatement  of  said 
entry,  Morris,  by  his  affidavit  and  application  of  August  13,  1877,  at- 
tempted, in  so  far  as  he  could,  to  revoke  whatever  authority  said  alleged 
power  of  attorney  vested  in  Walker;  and  in  said  affidavit  he  calls  at- 
tention to  the  fact  that  his  right  seems  to  have  been  transferred;  that 
he  had  never  assigned  it;  that  he  h^vd  only  signed  some  blanks;  this 
affidavit  became  a  part  of  the  records  and  files  of  your  office,  and  was 
constructive  notice  to  the  world  of  the  character  of  the  Taylors  Falls 
entry.  He  obtained  and  located  his  certificate  of  right  at  Humboldt, 
California,  thereby  exhausting  said  right.  All  this  as  stated  was  done 
after  the  cancellation  and  before  the  reinstatement  of  said  entry,  was 
of  record  in  your  office  and  was  constructive  notice  to  the  world  that 
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said  right  was  exhausted.  Hence  said  reinstatement  was  without  any 
authority  of  law  whatever. 

The  attorneys  of  Walker,  and  of  Sabin  and  Wilder  his  grantees, 
must  have  known  of  the  action  in  granting  Morris'  certificate  of  right, 
otherwise,  the  application  to  purchase  under  the  act  of  June  15,  1880, 
would  not  have  been  filed,  as  no  other  action  adverse  to  the  Taylors 
Falls  entry  had  been  taken  after  its  reinstatement. 

Appellants  contend  further  that  the  right  of  purchase  under  the  act 
of  June  15, 1880  (21  Stat,  237,  Sec.  2),  exists,  or  that  failing,  that  said 
entry  is  confirmed  by  section  7  of  the  act  of  March  3,  1891,  or  the 
proviso  thereto  (26  Stat.,  1095). 

As  stated  in  your  said  office  decision,  no  instruments  of  title  have 
been  filed  by  either  Sabin  or  Wilder  in  support  of  their  respective 
affidavits  alleging  the  purchase  of  this  land  prior  to  June  15, 1880. 

Admitting  that  these  affidavits  are  not  sufficient  to  prove  title 
or  conveyance  in  an  adversary  proceeding,  yet  in  an  ex  parte  matter 
like  this,  they  2^e  prima  facie  evidence  of  the  allegations  therein  con- 
tained, and  in  the  absence  of  anything  to  the  contrary,  warrant  the 
assumption  that  these  facts  exist,  and  that  the  best  evidence  of  their 
existence  would  be  forthcoming  if  required,  and  the  consideration  of 
the  alleged  right  to  purchase  under  the  act  of  June  15, 1880,  is  based 
upon  that  sissumption. 

Sec.  2  of  said  act  of  June  15, 1880,  provides  as  follows — 

That  perBODs  who  have  heretofore  noder  any  of  the  homestead  laws,  entered  any 
lands  properly  subject  to  entry,  or  persons  to  whom  the  right  of  those  haying  so 
eut-ered  for  homesteads,  may  have  been  attempted  to  he  transferred  by  bona  fide  instru- 
ments in  writing,  may  entitle  themselves  to  said  lands  by  paying  the  government 
price  therefor,  etc. 

In  the  case  of  the  Puget  Mill  Co.  v.  Brown,  54  Fed.  Rep.,  987,  a  case 
arising  under  the  section  above  quoted,  the  circuit  court  say — 

An  attempt  to  convey  a  title  can  not  be  bona  fide  on  the  part  of  the  vendee  unless 
in  making  the  purchase  he  acts  with  reasonable  prudence,  and  under  an  honest 
belief  that  the  vendor  has  the  right  to  convey  the  title  to  him.  Now  I  find  annexed 
to  the  statement  of  facts  the  original  instrument  purporting  to  be  a  power  of  attor- 
ney from  Susan  King  to  W.  D.  Scott,  under  which  the  deed  to  plaintiff  was  executed 
by  Scott.  By  the  date  of  its  execution  and  acknowledgement,  in  connection  with 
the  admitted  fact  that  the  complainant's  bargain  was  for  scrip  (so  called),  and  that 
it  paid  the  purchase  money  to  a  stranger,  and  the  further  fact  that  upon  the  present 
trial  the  complainant  hcis  not  offered  to  prove  that  the  so  called  '^  scrip  "  which  it  bar- 
gained for  was  different  in  character  from  the  sets  of  blanks  which  were  commonly 
sold  and  traded  in  by  dealers,  and  by  them  called  ''  Soldier's  Additional  Homestead 
Scrip,"  the  inference  ia  justified,  that  the  complainant  at  the  time  of  its  purchase, 
either  knew,  or  ought  to  have  known,  that  said  power  of  attorney  either  divest-ed 
the  maker  of  it  of  all  her  beneficial  interest  in  the  land,  some  four  months  prior  to 
the  additional  entry  in  the  land  office  at  Olympia,  and  therefore  falsified  the  state- 
ments of  the  application  and  affidavits,  whereby  the  entry  was  made,  or  that,  at 
the  time  when  it  left  the  possession  and  control  of  its  maker,  said  power  of  attor- 
ney was  a  mere  blank,  utterly  void,  and  that  by  subsequently  filling  the  blanks,  so 
as  to  make  it  appear  complete  and  valid,  a  forgery  was  committed.    My  conclu- 
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slons  are  that  the  attempted  transfer  of  rights  acquired  under  the  homestead  laws 
to  the  claimant  was  not  bona  fide;  that  the  cash  entry  was  not  authorized  by  the  act 
of  June  15, 1880;  and  that  no  rights  adverse  to  the  government  can  be  acquired  by  an 
entry  not  authorized  by  law^  even  thou  gh  sanctioned  in  advance  by  a  commissioner 
of  the  general  land  office. 

The  facts  in  the  above  case  were  almost  identical  with  those  in  the 
case  under  consideration.  Sabin,  Wilder,  and  the  Mississippi  Logging 
Company  all  claim  to  be  purchasers  in  good  faith  and  for  value,  through 
Walker,  the  attorney  in  fact  of  Morris,  of  the  title  to  the  tract  in  con- 
troversy. 

Following  the  reasoning  of  the  circuit  court  in  the  case  of  the  Puget 
Mill  Go.  V.  Brown,  supra^  Sabin  and  Wilder  must  have  had  knowledge 
of  all  the  facts  surrounding  the  execution  of  the  power  of  attorney  by 
Morris  and  wife  to  Walker,  have  known  that  said  instrument  did  not 
divest  Morris  of  his  additional  right,  and  that  the  entry  thereunder 
by  Walker  was  without  authority  of  law.  Hence,  none  of  them  can 
claim  to  have  acquired  any  rights  to  the  tract  in  question  by  transfer 
from  Walker,  through  the  execution  by  him  of  an  alleged  bona  fide 
instrument  in  writing;  they  are  bound  to  take  notice  of  any  defect 
that  may  exist  or  appear  in  the  record  of  their  title,  and  hence  are  not 
entitled  to  relief  under  the  act  of  June  15, 1880. 

For  the  same  reasons  and  by  virtue  of  the  same  logic  used  by  the 
circuit  court  in  said  cause,  I  hold  that  they  are  not  bona  fi4e  purchas- 
ers within  the  meaning  of  the  body  of  section  7  of  the  act  of  March 
3, 1891. 

But  it  is  urged  that  said  entry  is  saved  by  the  proviso  to  section  7  of 
the  act  of  March  3, 1891,  for  the  reason  that  it  stood  unchallenged  for 
more  than  two  years  after  its  reinstatement  August  7,  1882. 

This  position  is  not  a  tenable  one.  The  reinstatement  of  said  entry 
was  for  the  express  purpose,  as  stated,  of  examining  into  its  bona  fide 
character,  and  was  an  express  continuation  of  the  attack  made  upon 
it,  or  was  itself  a  direct  attack  upon  the  validity  of  said  entry  by  di^ec^ 
ing  attention  to  its  bona  fides. 

Nor  is  said  entry  saved  by  the  third  proviso  of  the  act  of  March  3, 
1893  (27  Stat.,  693),  which  in  terms  provides— 

that  where  soldiers'  additional  homestead  entries  have  been  made  or  initiated  upon 
certificate  of  the  Commissioner  of  the  General  Land  Office  of  the  right  to  make  such 
entry,  and  there  is  no  adverse  claimant  and  such  certificate  is  found  erroneous  or 
invalid  for  any  cause  the  purchaser  thereunder  on  making  proof  of  such  purchase 
may  perfect  his  title  etc. 

The  practice  of  issuing  certificates  of  right  by  the  Commissioner  of 
the  General  Land  Office  did  not  arise  nntil  after  the  issuance  of  the 
circular  of  March  10, 1877,  herein  referred  to  and  was  based  on  the 
third  paragraph  of  that  circular.  As  the  entry  in  question  was  made 
by  Walker,  as  stated,  in  June,  1875,  nearly  two  years  before  the  origin 
of  the  practice  mentioned,  it  is  evident  that  said  entry  was  not  made  or 
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initiated  upon  a  certificate  of  right  issued  by  the  Commissioner  of  the 
Oeneral  Laud  OfSce,  and  hence  does  not  come  within  the  confirmatory 
provisions  of  the  act  last  quoted. 

For  the  reasons  herein  stated,  your  office  decision  holding  the  Taylors 
Falls  entry  of  Morris  for  cancellatioD,  is  affirmed. 


CONTB8T— PBIOBITT  OT  RIGHT— E9TOPPEL-STIPUL.ATION. 

Henry  v.  Stanton. 

The  failure  of  a  party  to  proceed  with  a  hearing  in  accordance  with  departmental 
directions  does  not  estop  him  from  asserting  his  priority  of  right  as  against  the 
intervening  adverse  claim  of  a  third  party. 

The  terms  of  a  stipulation  entered  into  between  parties  to  a  contest  should  not  be 
enforced  to  the  exclusion  of  the  real  question  at  issue  therein,  where  it  is  appar- 
ent that  said  stipulation,  with  respect  to  such  matter,  is  without  consideration 
and  made  apparently  through  inadvertence. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral 

Lwnd  Offioey  November  9^  1893. 

I  have  considered  the  appeal  of  John  W.  Stanton  from  your  office 
decision  of  June  20, 1892,  holding  for  cancellation  homestead  entry,  No. 
4028,  in  the  land  district  of  Helena,  Montana,  in  the  case  of  Charles  S. 
Henry  v.  said  Stanton,  involving  the  SB.  J  of  Sec.  25,  T.  21  K,  R.  3  E. 

The  plaintiff  and  defendant  are  seeking  to  acquire  title  to  said  land 
under  thA  homestead  laws. 

Tour  office  concurred  in  the  decision  of  the  local  officers,  rendered 
on  the  6th  day  of  September,  1891,  in  which  they  hold  that,  from  the 
evidence,  Henry  is  shown  to  have  made  the  first  settlement,  and  is  there- 
fore entitled  to  a  preference  right  of  entry.  Stanton  denies  that  the 
evidence  shows  such  a  state  of  facts,  and  contend.'^,  further,  tliat  Henry 
had  no  legal  standing  before  the  local  officers  in  the  last  lieariirg,  for 
two  reasons : 

Ist.  Because  he  had  failed  to  comply  with  certain  provisions  of  de- 
partmental decision  rendered  April  20, 1891. 

2d.  Because  of  a  certain  stipulation  and  agreement  entered  into  be- 
tween plaintiff  and  defendant  on  the  10th  of  July,  1891. 

In  order  to  understand  how  this  contention  is  related  to  the  issue 
between  the  parties  in  this  case,  it  is  necessary  to  recite  some  facts  in 
the  history  of  the  previous  litigation,  with  reference  to  the  land  in 
controversy. 

It  apppears  that  one  Hughes  had  made  a  desert  land  entry  on  tlie 
whole  of  section  25,  including  the  land  now  in  dispute,  in  Septembci*, 
1886;  that  in  July,  1887,  one  Lux  had  initiated  contest  against  the 
entry  of  Hughes,  and  applied  to  enter  the  SW.  J  of  said  section ;  that, 
afterwards,  in  November,  1887,  Sarah  A.  McBrine  applied  to  contest 
the  entry  of  Hughes  and  to  file  a  declaratory  statement  for  pre-emp- 
tion of  the  SE.  i  thereof. 
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In  April,  1888,  Henry  initiated  a  contest  against  the  said  desert  land 
entry,  and  applied  to  enter  the  SE.  J  thereof. 

Hughes  relinquished  his  right  to  the  N".  J  and  to  the  SW.  J  of  the  sec- 
tion embodied  in  his  desert  land  entry,  and  Lux  withdrew  his  contest, 
waiving  all  preference  right  of  entry.  At  the  same  time  W.  F.  Dean 
made  timber-culture  entry  for  the  W.  J  of  the  NW.  J  and  the  W.J  of  the 
SW.  J  of  said  section. 

William  W.  Stanton  filed  pre-emption  declaratory  statement  for  the 
E.  i  of  the  N  W.  4,  and  George  H.  Stanton  filed  pre-emption  declaratory 
statement  for  the  NE.  J. 

At  this  time,  it  will  be  rememberetl,  that  Lux  was  eliminated  from 
the  litigation,  and  John  W.  Stanton  had  not  yet  appeared. 

In  November,  1888,  Henry  initiate  a  proceeding  betbre  the  local 
ofiieers,  making  McBrine,  Dean,  and  the  two  Stantons  (Wm.  W.  and 
George  H.)  parties  defendant,  aUeging  that  his  contest  was  prior  to 
McBrine'sj  that  her  papers  had  been  fraudulently  placed  on  file,  and 
praying  that  the  various  filings  and  entries  of  the  defendants  be  can- 
celed, and  that  he  be  allowed  to  select  any  portion  of  said  section  he 
chose,  for  entry. 

The  petition  of  Henry  was  denied  by  the  local  ofiieers,  and  he  appealed 
to  the  Commissioner  of  the  General  Land  Office. 

After  said  appeal,  and  before  the  decision  was  made  by  the  Commis- 
sioner, Hughes  relinquished  the  remaining  portion  of  land  embraced 
in  his  entry,  McBrine  relinquished  her  claim,  and  John  W.  Stanton 
made  homestead  entry  4028.  Whereupon  Henry  filed  a  supplementary 
paper,  asking  that  Stanton's  homestead  entry  be  canceled,  and  that  he 
be  allowed  preference  right  of  entry.  Thiw  was  forwaided  to  the  Com- 
missioner, without  action,  by  the  local  officers. 

The  decision  of  the  Commissioner  upon  the  appeal  of  Henry,  rendered 
September  4, 1889,  directed  that  a  hearing  be  had  before  the  local  offi- 
cers, between  McBrine  and  Henry,  to  determine  which  had  the  prior 
right  of  contest. 

In  the  departmental  decision  of  April  20,  1891,  the  same  direction  is 
given,  and  all  parties  defendant,  except  McBrine,  are  dismissed  from 
the  case. 

Henry  was  allowed  sixty  days  in  which  to  proceed  with  his  hearing, 
giving  notice  to  McBrine  and  J.  W.  Stanton.  Henry  did  not  comply 
with  this  direction,  and,  for  that  reason,  Stanton  contends  that  the 
case  is  closed  as  to  him.  Now,  it  will  be  remembered  that  Stanton  was 
not  a  party  to  the  proceedings  when  Henry  took  an  appeal  to  the  Com- 
missioner of  the  General  Land  Office.  Homestead  entry  Ko.  4028  was 
not  then  in  existence. 

When  the  departmental  decision  was  made,  McBrine  had  ceased  to 
be  a  party  by  relinquishment,  and  was,  of  ox)urse  no  longer  in  the  way 
of  Henry.  Besides,  that  decision  was  made  in  determining  the  rights 
of  plaintiff  under  his  contest  with  Hughes.    The  case  now  under  con- 
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sideration  is  a  proceeding  to  determine  his  rights  under  his  contest 
against  the  homestead  entry  of  Stanton,  the  parties  and  canse  of  action 
being  entirely  different.  He  is  not  estopped  by  his  faihire  to  procure 
the  hearing  directed  as  aforesaid.  This  disposes  of  ground  number 
one. 

Defendant  made  his  homestead  entry  November  28, 1888.  Plaintiff 
filed  affidavit  of  contest  January  ^3,  1889,  and  in  March,  thereafter,  the 
testimony  in  the  case  was  taken  before  an  officer  designated  for  that 
purpose.  The  final  hearing  thereof  was  postponed  until  the  latter  part 
of  the  year  1891. 

On  July  10, 1891,  it  was  stipulated  between  Stanton  and  the  attor- 
neys for  Henry  that  the  above  mentioned  testimony  should  "take  the 
place  of  the  hearing  which  was  directed  between  the  parties  hereto  by 
departmental  decision  of  April  20, 1891,  and  that  the  issue  herein  shall 
be  deemed  and  considered  to  be  the  same  as  is  defined  and  directed  in 
said  department  decision,  and  none  other.'' 

The  issue  above  specified  was  one  between  Charles  S.  Henry  and 
Sarah  A.  McBriue,  and  was  directed  in  order  to  give  the  former  an 
opportunity  to  establish  his  priority  of  contest  as  against  the  latter. 

The  agreement  referred  to  was  an  arrangement  made  to  be  observed 
in  the  approaching  homestead  contest  between  the  parties  to  this  case, 
in  which  the  issue  is  that  of  prior  settlement. 

The  contention  of  defendant  is,  that  the  terms  of  said  stipulation 
should  have  been  enforced  in  the  contest  trial  against  his  homestead, 
and  that  plaintiff  should  have  been  limited  to  the  establishment  of  his 
priority  of  contest  as  against  a  person  who  was  then  a  stranger  to  the 
case.  That,  portion  of  the  stipulation  was  without  consideration,  and 
was  obviously  entered  into  by  inadvertence.  Its  enforcement  would 
have  been  an  absurdity. 

The  controlling  question  in  the  case  is  priority  of  settlement,  and  the 
record  justifies  the  conclusion  at  which  you  have  arrived. 

The  decision  is  affirmed. 


ARID  LANDS-BIGHT  OF  WAT-FINAL  CERTIFICATE. 

OlBOULAB. 

Depabtment  of  the  Intebior, 

General  Land  Office, 
Washington,  D.  ^.,  October  5, 1893» 

Registers  and  Receivers^  U.  S.  Land  Offices, 
Gentlemen  : 

The  register  is  hereby  directed  to  write,  in  red  ink,  across  the  face 
of  each  final  certificate  hereafter  issued  upon  an  original  entry  or  loca- 
tion made  subsequent  to  the  act  of  October  2,  1888,  for  public  lands 
lying  west  of  the  one  hundredth  meridian,  the  following  note,  viz: 
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<^  Patent  to  contain  reservation  according  to  proviso  to  the  act  of  Angost 
30, 1890  (26  Stat.,  391),  relating  to  rights  ofway  for  ditches  and  canals.'' 
The  certificate  in  aU  pre-emption  entries  for  such  lands,  made  sab- 
sequent  to  that  date,  should  be  similarly  indorsed,  without  reference  to 
whether  settlement  is  alleged  or  declaratory  statement  filed  prior  or 
subsequent  to  October  2, 1888. 
Very  respectfully, 

Edward  A.  BowFiBS, 
Approved:  Assistant  Oammissioner. 

Hoke  Smith, 

8eeret€Mry. 


HOMS8TBAB  CONTEST— SETTLSMEIVT  BIGHTS. 

Brown  v.  Howlbtt  bt  al. 

The  departmental  rnling  that  the  notice  giv&D.  by  settlement  extends  only  to  the 
quarter  section  on  which  the  settlement  is  made,  is  general  in  its  application, 
and  covers  a  case  of  settlement  on  a  tract  that  has  public  land  on  one  side  only. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  ike  General  Land 

Office^  December  llj  1893. 

This  case  involves  the  F.  i  of  the  SE.  ^  and  lots  9  and  10  of  Sec.  31 , 
T.  40  N.,  E.  10  E.,  Wausau  land  district,  Wisconsin,  and  is  before  tlie 
Department  upon  appeal  by  Orrin  W.  Avery  from  your  office  decision 
of  July  11,  1892,  awarding  lot  9  to  Orrin  W.  Avery,  lot  10  to  Daniel 
W.  Brown,  and  the  N.  J  of  the  SB.  J  to  the  entryman  Henry  Howlett 
This  decision  was  reached  as  the  two  settlers  Avery  and  Brown  had 
settled  upon  the  respective  lots  simultaneously,  and  as  neither  of  them 
had  made  any  acts  of  settlement  upon  the  N".  J  of  the  SE.  J,  lots  9  and 
10  not  being  on  the  same  quarter  section,  the  decision  appealed  from 
held  that  the  homestead  entry  should  remain  intact  as  to  the  portions 
upon  which  no  settlement  was  made. 

There  is  no  issue  as  to  that  portion  of  the  decision  giving  lot  10  to 
Daniel  W.  Brown,  and  Avery,  in  his  appeal,  raises  only  the  question 
as  to  that  part  of  the  decision  that  awards  land  to  the  entryman,  and 
argues  at  length  that  the  holding  of  this  Dejpartment  that  the  notice 
given  by  settlement  extends  only  to  the  quarter  section  upon  whicli  tlie 
settlement  was  made  is  erroneous.  That  rule  is  too  well  established 
now  to  consider  the  argument,  and  is  too  well  supported  by  equity  to 
need  any  defense.  But  it  is  further  urged  that  in  the  particular  case 
at  bar,  as  there  was  only  government  land  on  one  side,  settlement  on 
either  lot  9  or  10  could  only  be  construed  to  mean  settlement  upon 
sufficient  land  to  constitute  a  quarter  section,  and  as  the  amount  over 
and  above  lots  9  and  10  to  make  a  quarter  section  could  only  be  had 
from  the  N.  i  of  the  SE.  J  that  the  notice  given  by  settlement  on  either 
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lot  9  or  10  mast  have  extended  to  that  portion  which,  under  the  decision 
appealed  from,  was  given  to  the  entryman.  The  rule  of  this  Depart- 
ment above  cited,  is  a  general  one,  applying  in  all  cases,  and  is  not 
affected  by  the  circumstances  here  urged,  and  after  an  examination  of 
the  record  and  evidence,  it  appears  that  the  decision  appealed  &om  was 
correct,  and  the  same  is  hereby  affirmed. 


GONFIB]dLATION--SECTION  7,  ACT  OF  MARCH  8,  1881. 

CDWYBB  V.  Hebbon. 

The  oonflrmatory  provisioiiB  of  the  body  of  seotion  7,  act  of  March  3, 1891,  extend  to 
an  entry  made  by  a  minor,  if  auoh  entry  is  otherwise  within  the  terms  of  said 
section. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Officej  December  P,  1693. 

I  have  considered  the  case  of  EobertO'Dwyer  v.  John  E.  Herron,  in- 
volving the  pre-emption  cash  entry  made  by  the  latter  for  the  SB.  J  of 
Sec.  35,  T.  Ill,  E.  79,  Pierre  land  district,  South  Dakota. 

Edmund  H.  Euche,  alleging  himself  to  be  a  transferee,  applied  to 
intervene,  asking  for  confirmation  of  the  entry  for  his  benefit,  under 
the  7th  section  of  the  act  of  March  3, 1891  (26  Stat,  1095).  Tour  office 
decision  of  July  2, 1892,  held  that  the  entry  was  confirmed  by  said  act. 
From  said  decision  the  contestant  has  appealed. 

The  principal  ground  of  appeal,  and  the  one  upon  which  contestant's 
counsel  in  his  argument  appears  to  rely  as  being  conclusive  is,  that 
your  office  erred — 

In  holding  that  this  ease  should  be  governed  by  the  cons  traction  of  section?;  of  the 
act  of  March  3;  1891,  as  made  in  the  case  of  Axford  v.  Shanks  (12  L.  D.,  450,  and  13 
L.  D.,  292),  and  in  the  case  of  Joseph  Rush  (14  L.  D.,  522),  for  the  reason  that  the 
entry  in  question  was  void  ah  initio. 

The  ground  of  his  contention  that  the  entry  was  void  ah  initio  lies  in 
the  fact  (alleged)  that  the  entryman  was  not  twenty-one  years  of  age  at 
the  time  when  he  made  the  entry. 

The  Department,  however,  has  frequently  decided,  notably  and  re- 
cently in  the  case  of  Bomgardner  v.  Kittleman  (17  L.  D.,  207),  that  an 
entry  made  by  a  person  under  twenty-one  years  of  age  is  not  void  ab 
initio. 

CounsePs  contention  that  the  transferee  had  sufficient  notice  that  the 
entry  was  void  is  irrelevant  in  view  of  the  fact  that  it  was  not  voidj 
and  his  citation  of  Eoberts  v.  Tobias  (13  L.  D.,  55G),  and  Eobert  L. 
Garlichs  (12  L.  D.,  459)  in  support  of  his  contention,  have  no  bearing, 
in  view  of  the  fact  that  the  question  at  issue  in  said  cases  was  whether 
certain  canceled  entries  should  be  reinstated  in  order  to  be  confirmed, 
while  in  the  case  at  bar  the  entry  has  not  been  canceled. 
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There  are  nine  allegations  of  error  in  tlie  appeal  to  the  Department, 
one  of  which  requests  the  consideration  of  the  ten  allegations  of  error 
in  the  appeal  from  the  local  officers  to  your  office,  making  a  total  of 
nineteen  of  such  allegations.  The  most  of  these  are  dependent  upon 
the  principal  one  above  cited,  and  an  answer  to  one  is  an  answer  to  all 
this  class  of  allegations.  The  others  are  for  the  most  part  immaterial 
or  irrelevant.  Thus  counsel  alleges  that  your  office  erred — "  In  finding 
as  a  fact  that  the  contest  herein  was  begun  December  23,  1890,  as  the 
affidavit  of  contest  was  filed  March  24,  1890.'' 

Whether  the  contest  was  begun  March  24,  or  December  23, 1890,  is 
wholly  immaterial,  in  view  of  the  other  facts  in  the  case. 

Counsel  alleges  that  your  office  was  in  error  in  holding  the  entry  for 
confirmation  "for  the  reason  that  it  does  not  appear  from  the  testimony 
that  the  land  had  not  been  reconveyed  by  Boche  to  the  claimant 
Herron." 

The  abstract  of  title  filed  in  the  case  shows  no  such  reconveyance; 
and  the  certificate  accompanying  the  same  states  that  it  "is  a  full,  com- 
plete, and  correct  abstract  of  all  conveyances  upon  record  affecting  the 
same."  Counsel  for  contestant  does  not  show  that  said  certificate  is 
false,  or  that  there  has  been  any  such  reconveyance. 

The  entry  in  question  possesses  all  the  qualifications  requisite  to  its 
confirmation  under  the  7th  section  of  the  act  of  March  3, 1891.  It  was 
uncanceled  and  in  existence  at  the  date  of  the  passage  of  said  act;  final 
proof  had  been  made  and  certificate  issued;  there  was  "no  adverse 
claim  originating  prior  to  final  entry;"  it  had  been  "sold  or  encum- 
bered prior,  to  the  first  day  of  March,  1888,  and  after  final  entry,  to 
bona  fide  purchasers  or  encumbrancers,  for  a  valuable  consideration;" 
and  no  government  agent  had  found  fraud  on  the  part  of  the  purchaser. 
I  therefore  affirm  the  decision  of  your  office  holding  the  entry  for  con- 
firmation. 


confibmation-section  7,  act  of  march  8,  1801. 

United  States  v.  Wagner. 

A  mortgagee  is  not  entitled  to  protection  under  the  confirmatory  provisions  of  sec- 
tion 7,  act  of  March  3,  1891,  if  the  mortgage  is  executed  prior  to  the  submission 
of  final  proof  and  issuance  of  certificate  thereon. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  November  J24, 1893. 

I  have  considered  the  case  of  the  United  States  v.  Amelia  Wagner, 
on  appeal  by  the  McKinley  Mortgage  and  Debenture  Company,  trans- 
feree, from  your  office  decision  of  July  18, 1892,  holding  for  cancellation 
pre-emption  cash  entry  No.  3G84,  of  Amelia  Wagner,  for  the  SB.  J  of 
Sec.  9,  T.  32  E.  39  W.,  of  the  Garden  City  land  district,  Kansas. 
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Tliis  case  is  now  before  the  Depaxtment  the  second  time  for  adjudi- 
cation. 

December  1, 1886,  the  said  Amelia  Wagner  made  said  entry  for  the 
land  in  controversy.  January  18,  1888,  the  entry  was  held  for  cancel- 
lation upon  the  report  of  Special  Agent  Clary,  alleging  that  claimant 
did  not  maintain  a  continuous  residence  on  the  land,  Mrs.  Wagner 
made  application  for  a  hearing,  which  was  ordered  April  20, 1888,  to 
ascertain  the  facts,  and  hearing  was  held  September  13, 1888,  and  upon 
the  testimony  adduced  the  local  officers  held  that  claimant  had  failed  to 
comply  with  the  law,  and  recommended  the  cancellation  of  the  entry. 
Claimant  appealed,  and  on  May  5, 1890,  your  office  approved  the  finding 
of  the  local  officers,  and  held  said  entry  for  cancellation,  subject  to  the 
right  of  appeal.  The  case  was  then  brought  to  the  Department  on 
appeal  by  the  McKinley  Mortgage  and  Debenture  Company,  alleged 
grantee  of  the  said  Amelia  Wagner,  and  on  July  6, 1891,  it  was  held 
here  that  ^^The  evidence  as  to  the  defaults  of  the  entryman  fully  war- 
rants your  judgment,  but  it  would  appear  that  at  some  time  since  the 
allowance  of  the  entry  the  land  has  been  sold  to  the  appellants  herein", 
and  directed  that 

If  the  McKinley  Mortgage  and  Debenture  Company  (aUeged  grantee)  wiU  show  to 
your  satisfaction,  that  it  purchased  this  land  in  good  faith,  prior  to  March  1,  1888, 
and  in  all  respects  comply  with  the  circular  of  May  12,  1891  (12  L.  D.,  450),  patent 
will  issue  for  the  land  described,  under  the  provisions  of  section  seven  of  the  act  of 
March  3,  1891.  If  the  appellant  fails  to  comply  with  these  requirements  within 
ninety  days  from  notice  of  this  decision,  the  judgment  of  your  office  will  stand 
affirmed,  and  the  said  entry  will  be  canceled. 

On  July  18, 1892,  as  aforesaid^  your  office,  after  considering  the  evi- 
dences of  title  of  the  said  McKinley  Mortgage  and  Debenture  Com- 
pany, held  the  same  insufficient  to  entitle  said  company  to  any  consid- 
eration as  grantee  under  the  law,  and  again  held  said  Wagner's  entry 
for  cancellation.  From  this  decision  the  said  alleged  grantee  again 
appealed,  and  the  case  is  now  before  the  Department  on  assignment 
of  errors  substantially  of  law  and  of  fact. 

The  question  as  to  the  rights  of  the  said  Amelia  Wagner,  by  virtue 
of  her  entry,  settlement  and  improvements,  has  been  passed  on  by  the 
Department  and  is  res  judicata,  and  the  only  thing  now  to  be  consid- 
ered is  the  right  of  the  said  entryman  to  patent  for  the  land,  out  of 
consideration  for  the  alleged  eciuities  of  the  appellants  under  and  by 
virtue  of  an  act  approved  March  3,  1891,  (26  Stat.,  1095)  entitled  "An 
act  to  repeal  the  timber  culture  laws,  and  for  other  purposes.*^ 

Said  act  provides  that — 

All  entries  made  under  the  pre-emption,  homestead,  desert  land  or  timber  culture 
laws,  in  which  final  proof  and  payment  may  have  been  made,  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims,  originating  prior  to  final  entry,  and  whicli 
have  been  sold  or  incumbered  prior  to  the  first  day  of  March,  1888,  and  after  final 
entry  to  bona  fide  purchasers  or  incumbrancers  for  valuable  consideration,  shall,  un- 
less upon  investigation  by  a  government  agent,  fraud  on  the  part  of  the  purcha^iei 
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has  been  found,  be  confirmed  and  patented,  upon  satisfactory  proof  to  the  Land  De- 
partment of  such  sale  or  incumbrance; 

and  by  departmental  circolar  of  March  8, 1891^  satisfactory  proof  of 
sale  or  incumbrance 

should  consist  of  the  original  deed  or  mortgage  from  the  entryman,  and  also  all 
deeds  showing  title  in  the  present  claimant,  or  certified  copies  of  such  instruments, 
or  a  certified  abstract  of  the  proper  records  showing  the  chain  of  title  back  to  the 
entryman,  together  with  satisfactory  proof  that  the  incumbrance  has  not  been  dis- 
charged, or  that  the  land  has  not  been  reconveyed  to  the  entrjrman. 

It  appears  from  the  record  that  the  entryman  Amelia  Wagner  made 
final  proof  and  payment,  and  received  certificate  December  1^  1886. 
The  mortgage  under  which  appellant  claims,  bears  dat-e  l^ovember  1, 
1886.  Appellant  asserts  that  this  is  not  the  true  date  of  the  execution 
of  said  instrument,  but  was  only  assumed  as  a  nominal  date  under 
their  regulations,  for  the  purpose  of  expediting  business,  and  allege 
that  said  mortgage  was  in  fact  executed  l^ovember  23, 1886,  that  being 
the  date  of  the  acknowledgment  of  said  mortgage,  bnteven  admitting 
the  truth  of  this  contention,  I  fail  to  see  how  appellants  are  aided 
thereby.  The  act  of  March  3,  1891,  (supra)  as  has  been  seen,  applies 
only  in  cases  "in  which  final  proof  and  payment  may  have  been  made, 
and  certificate  issued",  and  in  the  case  at  bar  this  condition  precedent, 
is  lacking,  for  the  reason  that  certificate  did  not  issue  until  December 
1, 1886,  eight  days  after  the  alleged  true  date  of  tlie  mortgage.  This 
provision  of  said  act  must  be  construed  strictly.  If  it  were  otherwise, 
all  fraudulent  entries  could  have  been  protected  by  incumbrances 
executed  prior  to  the  offering  of  final  i)roof  in  anticipation  of  its  rejec- 
tion, and  in  this  way  been  protected  from  cancellation. 

Entertaining  this  view^  it  is  unnecessary  to  notice  the  question  as 
to  whether  title  is  shown  in  the  present  claimants.  The  judgment  of 
your  ofQice  is  hereby  approved  and  affirmed. 


OKJuAHOMA  liAXDS-sSETTIiEMENT  RIGHT. 

Dean  v.  Simmons. 

One  who  is  unlawfully  within  the  territory  of  Oklahoma  prior  to  the  time  fixed  for 
opening  the  lands  therein  to  settleniont,  and  takes  advantage  of  such  presence 
to  select  land  in  advance  of  others,  is  disqualified  thereby  to  make  entry  of 
land  in  said  territory,  though  he  subsequently  goes  outside  of  the  boundaries 
thereof  and  there  remains  until  the  time  fixed  for  opening. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  November  18,  1893. 

On  the  27th  of  May,  1889,  James  H.  Simmons  made  homestead  entry 
for  lotfl  1  and  2,  and  the  E.  i  of  the  KW.  i  of  Sec.  30,  T.  19  N.,  E.  3  B., 
Guthrie  land  district,  Oklahoma. 
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On  the  20th  of  June,  1889,  Alvah  L,  Dean  filed  an  affidavit  of  con- 
test against  said  entry,  alleging  that  Simmons  settled  upon  and 
occupied  said  tract  prior  to  the  22d  day  of  April,  1889,  and  before  12 
o'clock  noon  of  said  day,  and  subsequent  to  the  President's  proclama- 
tion opening  said  land  to  settlement,  in  violation  of  the  act  of  Con- 
gress, and  of  the  f^resident^s  proclamation .  in  conformity  therewith. 
With  his  contest  affidavit,  Dean  filed  an  application  to  make  home- 
stead entry  for  the  land. 

A  hearing  followed,  which  resulted  in  a  decision  by  the  local  officers 
on  the  7th  of  January,  1891,  in  which  they  said: 

We  find  from  the  eyidence  that  the  entryman,  James  H.  SimmoDS,  entered  upon 
and  occapied  lands  in  Oklahoma  prior  to  noon  of  April  22d,  and  subsequent  to 
March  2, 1889,  in  violation  of  the  act  of  March  2,  1889,  and  the  proclamation  of  the 
President  issued  in  pursaance  thereof.  We  recommend  that  said  entry  be  canceled, 
and  that  contestant  be  awarded  a  preference  right  of  entry. 

From  such  decision  Simmons  appealed  to  your  office.  While  such 
appeal  was  pending,  to  wit,  on  the  17th  of  September,  1891,  Frances 
E.  Dean  applied  to  make  homestead  entry  for  the  land.  Her  applica- 
tion was  rejected  on  account  of  the  prior  entry  of  Simmons,  and  the 
pending  contest  of  Alvah  L.  Dean  against  said  entry.  From  such 
action  by  tbe  local  officers  she  appealed  to  your  office,  and  in  her 
appeal  she  alleged  that  Alvah  L.  Dean,  the  contestant  against  the 
entry  of  Simmons,  was  her  husband,  and  that  he  died  on  the  13th  of 
September,  1891.  As  his  preference  right  was  lost  by  his  death,  she 
asked  that  she  be  allowed  to  enter  the  tract  as  the  first  legal  applicant, 
in  case  the  entry  of  Simmons  should  be  canceled  as  the  result  of  said 
contest. 

On  the  19th  of  March,  1892,  a  decision  in  the  case  was  rendered  by 
your  office,  in  which  the  judgment  of  the  local  officers  in  the  contest 
against  the  entry  of  Simmons  was  affirmed,  and  said  entry  held  for  can- 
cellation, subject  to  the  usual  right  of  appeal.  The  decision  of  the 
local  officers,  in  rejecting  the  application  of  Mrs.  Dean  to  make  home- 
stead entry  for  the  tract,  was  also  affirmed^  with  the  right  of  appeal,  of 
which  she  did  not  avail  herself. 

The  attorney  for  Simmons  accepted  notice  of  your  office  decision  of 
March  19, 1892,  on  the  24th  of  that  month,  but  made  entry  on  his  con- 
test docket  that  such  service  was  accepted  on  the  31st  of  March.  This 
mistake  was  not  discovered  by  him  until  the  28th  of  that  month,  when 
he  went  to  the  local  office  to  obtain  some  data  upon  which  to  base  an 
appeal  in  the  case.  He  was  then  informed  that  his  time  for  appeal  had 
expired,  that  theentry  of  his  client  had  been  canceled,  and  that  another 
entry  tor  the  land  had  been  allowed.  He  perfected  his  appeal,  and 
tendered  it  at  the  local  office,  which  was  rejected  as  not  being  in  time, 
and  thirty  days  were  allowed  for  appeal  from  said  decision. 

Such  appeal  was  taken,  and  on  the  29th  of  June,  1892  your  office  ad- 
vised the  local  officers  that  they  were  without  authority  to  cancel  the 
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entry  of  Simmons,  without  instructions  to  that  effect  from  your  office, 
and  that  the  homestead  entry  of  Mrs.  Dean  had  been  improperly  allowed, 
and  suspended  the  same.  Your  office  also  refused  to  accept  the  api>eal 
of  Simmons,  on  account  of  not  having  been  filed  within  the  time  allowed 
by  the  rules  of  practice,  and  allowed  him  twenty  days  within  which  to 
apply  to  the  Secretary  of  the  Interior  for  a  writ  of  certiorari,  under 
rules  of  practice  83  to  85  inclusive.  Within  the  time  allowed,  such  writ 
was  applied  for,  and  granted  by  the  Secretary  on  the  3d  of  December, 
1892  (15  L.  D.,  627).  On  December  16,  1892,  your  office  certified  the 
record  to  the  Department,  in  accordance  with  the  instructions  contained 
in  said  writ,  and  the  questions  presented  by  the  appeal  of  Simmons 
from  your  office  decision  of  March  19, 1892,  are  now  before  me  for  deter- 
mination. 

The  evidence  at  the  hearing  established  the  fact  that  Simmons,  with 
several  other  persons,  was  within  the  Territory  of  Oklahoma  in  the 
month  of  March,  and  the  fore-part  of  April,  1889,  and  engaged  in  exam- 
ining and  selecting  tracts  of  land  which  they  desired  to  secure  as  home- 
steads. That  they  searched  for  corner  stones  and  section  lines,  and 
engaged  in  surveys  by  which  they  were  enabled  to  designate  the  lands 
desired  by  them. 

After  being  made  aware  of  the  provisions  of  the  act  opening  the  lands 
to  settlement,  and  of  the  contents  of  the  President's  proclamation  in 
'conformity  therewith,  Simmons,  and  some  of  the  other  persons  who  had 
been  engaged  as  above  stated,  went  outside  the  Territory,  and  remained 
outside  until  twelve  o'clock  noon  on  April  22, 1889.  He  reached  the 
land  in  question  between  half-past  twelve  and  one  o'clock  on  that  day, 
the  land  being  the  same,  or  in  the  immediate  vicinity  of  that  ui>on 
which  he  had  camped,  when  he  was  prospecting  within  the  Territory 
prior  to  that  time. 

There  are  several  errors  in  the  decision  complained  of,  enumerated  in 
the  notice  of  appeal  before  me,  but  the  principal  question  involved  in 
the  case  is  stated  in  the  sixth,  which  is  as  follows: 

That  the  Honorable  Commissioner  erred  in  holding  that  the  presence  of  defendant 
In  the  Territory,  his  camp  in  the  immediate  vicinity  of  the  tract  which  he  finally 
entered,  and  his  participation  in  the  erode  surveys  are  snch  evidence  of  advanta<:^e 
gained  over  others  who  were  not  in  the  Territory  prior  to  noon  of  April  22,  1889,  as 
to  warrant  the  cancellation  of  defendant's  entry. 

The  question  presented  in  this  specification,  has  been  repeatedly 
passed  upon  by  the  Department,  and  it  has  been  uniformly  held,  that 
persons  who  were  within  the  Territory  prior  to  its  opening  for  settle- 
ment, and  who  took  advantage  of  their  presence  to  secure  lands  in 
advance  of  otliers  were  disqualified  to  make  entries.  This  has  been  the 
ruling  in  cases  where  persons  were  lawfully  within  the  Territory,  and 
with  much  greater  reason  should  it  be  so  held  in  reference  to  those  who 
were  unlawfully  therein.  A  few  of  the  late  departmental  decisions  upon 
this  question  are  Winans  v.  Beidler  (15  L.  D.,  266);  Hagan  v.  Severns 
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et  al.  (16  L.  D.,  461);  South  Oklahoma  v.  Concjh  etal.  (16  L.  D.,  132)  j 
see  also  Smith  v.  Townsend  (148  U.  S.,  490). 

Of  the  fact  that  the  presence  of  Simmoas  in  the  Territory  prior  to  its 
opening  for  settlement  was  unlawful,  and  that  he  took  advantage  of 
such  presence  to  the  disadvantage  of  others,  there  can  be  no  doubt. 
He  is  therefore  disabled  to  make  entry  in  said  Territory!  and  the  deci- 
sion appealed  from  is  accordingly  affirmed. 


APPLICATION  TO  ENTEB-PHELIMINABT  AFFIDAVIT. 

Adt  V.  Boyle. 

An  entry  based  upon  an  application  and  preliminary  affldayit  ezecated  while  the 
land  iB  not  subjeot  to  disposal  is  invalid,  and  the  defect  can  not  be  cnred  in  the 
presence  of  an  intervening  adverse  claim. 

Fir%t  Assistant  Secretary  Sims  to  the   Oommissioner  of  the  General 

Land  Office^  December  15^  1893. 

m 

I  have  considered  the  case  of  0.  E.  Ady  v.  Zipporah  Boyle,  on  appeal 
by  the  latter  from  your  decision  of  March  12, 1892,  holding  for  can- 
cellation her  timber  culture  entry  for  the  NE.  J  of  Sec.  29,  T.  123  N., 
B.  73  W.,  Aberdeen  land  district.  South  Dakota. 

The  facts  are  fully  set  forth  in  your  decision  appealed  from,  and  need 
not  be  repeated  here,  further  than  to  say  that  Mrs.  Boyle,  or  her  attor- 
ney for  her,  filed  the  relinquishment  of  Julius  H.  Iloffman  (executed 
January  3, 1889,)  for  the  land  in  contest  on  January  25,  1889,  and  on 
the  same  day  made  entry  of  the  tract  upon  entry  papers  that  had  been 
previously  executed  by  her.  Thereupon  your  decision  held  that  her 
entry  was  invalid,  and  could  not  be  allowed  to  stand,  **for  the  reason 
that  there  was  a  valid  entry  upon  the  land  at  the  time  of  the  execution 
of  the  papers.'^ 

The  appeal  alleges  *'that  said  decision  was  contrary  to  the  practice 
established  in  the  local  land  ollice  prior  to  said  decision,  and"  it  "was 
the  practice  at  the  filing  of  said  relinquishment  to  accept  filings  that 
were  dated  prior  to  the  filing  of  the  relinquishment. 

On  December  22,  1877,  this  Department  rendered  a  decision  in  the 
case  of  Hiram  Campbell  (5  0.  L.  O.,  21),  holding  that — 

In  no  case  can  an  affidavit  made  while  the  land  is  appropriated,  under  the  provi- 
eion  pf  law,  be  received.  To  allow  such  a  course  would  be  an  encouragement  to  the 
sale  of  claims  on  the  part  of  settlers — a  practice  not  recognized  by  law  or  sanctioned 
by  this  Department. 

On  January  8, 1878,  your  office  issued  a  circular  to  registers  and  receiv- 
ers (4  0.  L.  O.,  167),  which,  after  referring  to  the  fact ''  that  applications, 
and  sometimes  afiidavits,  in  blank,  are  left  in  the  hands  of  district 
officers,  prior  to  the  cancellation  of  entries,  to  be  filled  out  with  dates 
1600— VOL  17 34 
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and  duly  recognized  when  notice  of  such  cancellation  is  received, ''said 
in  conclusion — 

Yon  are  bureby  instructed  not  to  take  or  hold  in  your  possession  snch  papen,  nor 
recognize  tbem  when  presented  by  attorneys,  where  yon  know  them  to  have  been 
actuaUy  made  by  the  applicant  at  a  date  prior  to  the  time  when  the  land  applied  for 
was  legally  liable  to  disposal. 

The  above  mentioned  circular  quoted  instructions  to  the  same  effeit 
from  the  prior  circulars  of  May  18, 1876,  and  December  1, 1877.  The 
same  principle  has  since  been  applied  in  the  departmental  decis- 
ions of  Johnson  Barker  (1  L.  D.,  164);  Staab  v.  Smith  (3  L.  D.,  320); 
Holmes  v,  Hockett  (14  L.  D.,  127)  5  and  others.  In  the  case  of  Hiram 
Campbell  (snpra),  the  applicant,  "in  the  absence  of  any  adverse  claim," 
was  permitted  to  file  a  supplemental  aflBdavit,  and  thus  perfect  his  ap- 
plication;" but  in  the  other  cases  cited,  adverse  claims  had  intervened, 
and  this  was  not  allowed.  In  the  case  at  bar  the  applicant  did  not 
offer  to  amend  and  perfect  her  application  until  an  adverse  claim  had 
intervened. 

The  applicant  is  manifestly  incorrect  in  her  contention  that  the  fact 
that  the  officers  of  the  local  office  where  this  entry  was  made  had  habit 
ually  violated  your  frequently  reiterated  instructions,  and  disregarded 
numerous  departmental  decisions,  constitutes  a  reason  why  the  laud 
department  should  now  abandon  its  long-established,  uniform  and  con- 
sistent practice. 

The  only  other  error  alleged  is,  "because  said  decision  was  contrary 
to  law  and  the  rules  and  practice  of  the  land  department."  This  allega- 
tion is  not  sufficiently  specific  to  warrant  consideration  (Levi  W.  Hul- 
berty  12,  L.  D.,  29).    Your  decision  is  affirmed. 


SUCCESSPUX  CONTESTANT-NOTICE  OF  CANCELiIiATTON— ALIEN. 

BjOBNBAHL  V.  MOBBEN. 

A  Baccessful  contestant  is  not  required  to  exercise  his  preferred  right  of  entry  nntil 
he  has  received  due  notice  of  the  caucellatiou  secured  by  his  contest. 

The  alienage  of  a  contestant  will  not  defeat  his  subsequent  exercise  of  the  prefer- 
ence right,  if  he  is  qualified  in  the  matter  of  citizenship  when  he  applies  to 
enter. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General 

Land  Office,  December  15^  1893. 

On  a  contest  brought  by  Soren  N.  Bjorndahl,  your  office  on  April  9, 
1889,  canceled  homestead  entry  No.  5996,  made  by  Peter  E.  Sandager, 
July  18,  1882,  for  the  SE.J,  Sec.  34,  T.  158  K.,  R.  56  W.,  Grand  Forks, 
North  Dakota. 

On  April  13, 1889,  the  local  officers,  by  registered  letter,  notified  B. 
Erickson,  contestaut's  attorney,  of  the  cancellation  and  of  the  prefer- 
ence right  of  entry,  addressing  the  letter  to  Langdon,  Dakota. 
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About  the  time  the  case  was  transmitted  from  the  local  office  to  your 
office,  Ericksou  removed  from  his  former  place  of  business — Park  Eiver, 
Dakota — to  Langdon,  in  the  same  Stat.e,  and  it  not  being  convenient 
for  him  to  act  longer  as  the  attorney,  Bjorndahl  dismissed  him,  and 
appointed  one  J.  H.  McCullough  as  his  attorney,  and  so  notified  the 
local  officers,  who  made  a  note  of  the  change  upon  their  records.  But 
the  substituted  attorney  was  not  notified  of  the  cancellation,  nor  did 
Bjorndahl  receive  such  notice  until  settlement  was  made  on  the  land 
by  another,  as  hereinafter  shown. 

On  June  14, 18S9,  Reinhart  0.  Morben  filed  his  pre-emption  declar- 
atory statement  for  the  land,  alleging  settlement  thereon  May  29  of 
that  year,  and,  on  June  21, 1889,  Bjorndahl  filed  his  declaratory  state- 
ment for  the  land,  alleging  settlement  June  13,  1889. 

After  due  publication  of  notice,  Morben  submitted  final  proof  before 
the  register  and  receiver,  on  January  29,  1890,  and,  on  the  same  day, 
Bjorndahl  filed  his  protest  against  its  acceptance.  The  register  and 
receiver  recommended  that  BjorndahPs  filing  should  remain  intact,  for 
the  reason  that  he  had  not  been  notified  of  his  preference  right  of  entry 
as  a  successful  contestant,  and  that  Morben's  filing  ^^be  cancelled  with- 
out prejudice." 

On  appeal,  your  office  by  decision,  dated  March  24, 1892,  held  Morben's 
filing  for  cancellation,  for  the  reason  that  his  residence  on  the  land  was 
not  sufficient  to  establish  his  good  faith. 

A  further  appeal  brings  the  case  to  this  Department. 

It  sufficiently  appears  that  Bjorndahl  did  not  have  notice  of  the  can- 
cellation of  Sandager's  homestead  entry,  and  of  his  preference  right  of 
entry.  Having  advised  thfe  local  officers  of  his  substituted  attorney, 
and  a  note  of  that  change  having  been  made  on  the  records  of  the  local 
office,  the  notice  thereafter  sent  to  his  first  attorney,  who,  in  the  mean- 
time, had  moved  away,  was  not  a  sufficient  notice  to  him,  and  he  was 
entitled  to  thirty  days  from  the  receipt  of  notice  of  the  cancellation  of 
the  entry  within  which  to  exercise  his  preference  right,  notwithstand- 
ing a  filing  had  been  made  by  another,  duly  qualified,  after  the  expira- 
tion of  the  thirty  days  generally  given  to  a  successful  contestant* 
Walker  v.  Mack,  5  L.  D.,  183;  Robertson  v.  Ball  et  al.j  10  L.D.,  41. 

It  appears  that  Bjorndahl  was  an  alien,  and  that  he  did  not  declare 
his  intention  to  become  a  citizen  of  the  United  States  until  June  5, 
1889,  six  days  after  Morben  had  made  settlement  on  the  land. 

Under  the  terms  of  section  2  of  the  act  of  May  14, 1880  (21  Stat.,  140), 
the  question  of  the  qualification  of  a  contestant  to  make  entry  does  not 
arise  until  he  applies  to  exercise  that  right  (Moore  v.  Lyon,  4  L.  D,, 
343).  BjorndahPs  thirty  days  notice  not  having  expired  when  he  filed 
for  the  land  (June  21, 1889),  and  having  then  declared  his  intention  to 
become  a  citizen,  his  rights  were  superior  to  those  of  Morben,  although 
the  latter's  filing  was  first  of  record. 

I  think  the  register  and  receiver  properly  disposed  of  the  case.    The 
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question  of  whether  Morben  did  or  did  not  continuously  reside  on  the 
laud  is  immaterial. 

The  couclusiou  reached  in  your  said  office  decision  is  correct,  and 
the  same  is  therefore  affirmed. 


TIMBEB  CULTXJRK  CONTEST-JtmiSDICTIOH; 

Hatter  v.  Oarmaok's  Heirs. 

Theqnestion  of  Jarisdiotlon  ia  one  that  may  be  raised  at  any  sta^e  of  the  proceedings, 
and  a  judgment  on  the  merits  of  a  case  should  not  be  rendered  where  it  is  found 
that  jurisdiction  of  the  person  of  the  defendant  has  not  been  obtained. 

In  proceedings  against  the  heirs  of  a  timber  culture  entryman  jurisdiction  is  not 
acquired  in  the  absence  of  notice  to  all  the  heirs,  or  due  appearance  on  their  part. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Offleej  December  15 j  1893. 

On  the  6th  of  September,  1887,  Cornelius  Garmack  made  timber 
culture  entry  for  the  NE.  i  of  Sec.  13,  T.  17  8.,  R.  27  W.,  Wa-Keeney 
laud  district,  Kansas. 

On  the  8th  of  September,  1890,  William  E.  Hatter  laied  an  affidavit 
of  contest  against  said  entry,  alleging  that  the  entryman  while  living, 
failed  to  comply  with  the  requirements  of  the  timber  culture  law, 
specifying  the  particulars  in  which  he  made  default,  and  that  his  heirs, 
since  his  death,  had  failed  to  cure  his  laches,  and  that  said  failures 
still  existed.  He  also  made  oath  that  the  entryman  died  the  latter 
part  of  January,  1890,  leaving  a  wife  and  one  son  as  his  heirs,  and 
leaving  no  will.  He  also  stated  that  he  was  not  acquainted  with  the 
given  names  of  said  wife  and  son,  who  were  the  only  heirs  of  said 
deceased  entryman.  With  these  affidavits  he  filed  his  application  to 
make  timber  culture  entry  for  the  land. 

Notice  for  hearing  was  thereupon  issued,  citing  the  parties  to  appear 
at  the  local  office  on  the  7th  of  November,  1890.  On  that  day,  the 
contestant  applied  for  a  continuance  to  January  6,  1891,  in  order  that 
service  might  be  made  upon  the  parties.  His  application  was  allowed, 
and  a  new  notice  issued,  directed  to  "  Zilpha  Garmack,  widow,  and 
Gacius  G.  Garmack,  son,  the  heirs  and  legal  representatives  of  Cor- 
nelius Garmack,  deceased." 

A  copy  of  the  notice  was  mailed  to  the  widow,  in  registered  letter, 
directed  to  Portland,  Oregon,  and  received  by  her  on  the  20th  of 
November,  1890.  The  copy  to  the  son  was  received  by  him  at  Lamed, 
Kansas,  on  the  14th  of  November,  1890,  according  to  the  return  regis- 
try card.  No  other  service  was  made  upon  them,  and  no  other  parties 
were  served. 

The  local  officers  report  that  at  a  hearing  on  the  6th  of  January, 
1891,  the  contestant  appeared  in  person  and  by  attorney,  and  that 
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"A,  H.  Blair,  Esq.,  entered  an  appearance  for  the  defendant,  Zilpha 
Garmack,  and  for  Carrie  E.  Byers  and  Wiley  K.  Garmack,  who  claimed 
to  be  legal  heirs  of  Cornelius  Carmack,  deceased,  and  the  defendant 
Cacius  0.  Carmack,  although  present  during  the  trial,  entered  no 
appearance,  and  did  not  participate  therein.'' 

At  the  hearing,  after  the  contestant's  proof  had  been  submitted,  there 
was  offered  in  evidence,  an  affidavit  made  by  Carrie  E.  Byers,  in  Stark 
county,  Indiana,  on  the  26th  of  December,  1890,  in  which  she  made 
oath  that  she  was  over  twenty-one  years  of  age,  and  a  daughter  of 
Cornelius  Carmack,  deceased,  the  entryman  in  this  case,  and  that  she 
was  first  informed  on  the  20th  of  December,  1890,  that  a  contest  had 
been  filed  against  said  entry,  and  that  no  notice  of  such  contest  had 
been  served  on  her  prior  to  that  date.  A  similar  affidavit  was  presented, 
made  by  Wiley  N.  Carmack,  who  made  oath  that  he  was  a  son  of  the 
deceased  entryman,  and  over  twenty- one  years  of  age. 

A  paper  to  which  the  names  of  the  parties  making  these  affidavits  is 
signed,  which  authorized  A.  H.  Blair  to  appear  as  their  attorney  in 
this  contest  case,  forms  part  of  the  record  before  me.  Blair  filed  no 
authority  to  appear  for  any  of  the  other  defendants;  nor  did  lie  file  any 
formal  appearance  in  the  case,  although  he  took  part  in  the  trial. 

The  attorney  for  the  contestant  was  sworn  in  behalf  of  his  client,  and 
stated  that  he  was  informed  and  believed  that  Cacius  C.  Carmack  was 
a  minor,  under  the  age  of  twenty-one  years,  but  that  he  had  been  unable 
to  ascertain  the  name  or  residence  of  his  guardian,  or  to  procure  any 
service  upon  him. 

On  the  Gth  of  February,  1891,  the  local  officers  rendered  a  decision 
in  the  case,  in  which  they  found  tliat  there  was  no  proof  in  the  case, 
showing  that  service  had  been  made  upon  Cacius  C.  Carmack,  or  that 
be  was  not  an  infant.    They  said: 

An  exaininutiou  of  the  papers  in  the  case  discloses  a  receipt  for  a  re«;;i8tered  letter, 
mailed  November  8, 1890,  and  a  registry  return  receipt  therefor,  beartn<;  the  stamp  of 
the  receiviug  post  office,  of  November  14,  1890,  but  there  is  no  affidavit  or  other 
proof  to  show  what  the  contents  of  such  letter  were,  or  the  age  of  the  defendant, 
Cacins  C.  Carmack. 

On  the  14th  of  IMarch,  1891,  the  local  officers  rendered  a  second 
decision  in  the  case,  in  which  they  found  that  no  sufficient  notice  had 
been  served  upon  the  defendant,  Cacius  C.  Carmack.  The  notice  served 
was  therefore  vacated  and  set  aside,  and  they  allowed  the  contestant 
thirty  days  "within  which  to  apply  for  a  new  notice  to  be  served  on 
said  Cacius  C.  Carmack,  or  his  legally  appointed  guardian,  as  the  law 
shall,  npon  a  full  investigation  of  the  facts,  be  found  to  require,  and  in 
the  event  of  his  failure  to  so  apply  for  a  new  notice,  that  this  case 
should  be  dismissed." 

On  the  21st  of  April,  1891,  they  rendered  a  third  and  final  decision 
in  the  case,  in  which  they  stated  that  the  contestant  had  failed  to  a])ply 
for  a  new  notioe,  or  to  make  any  other  or  additional  service  upon  Cacius 
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C.  Carmack,  but  had  filed  exceptions  to  their  ruling,  evidently  intend- 
ing to  stand  upon  such  exceptions.  They  expressed  the  opinion  that 
their  former  riiliiig  in  the  case  was  correct,  and  said:  "In  accordance 
therewith,  w^e  now  hold  that  this  case 'should  be  dismissed  for  want  of 
prosecution  by  the  contestant." 

From  the  action  of  the  local  officers,  an  appeal  was  taken,  and  on  the 
25th  of  March,  1892,  your  office  found  that  they  had  correctly  disposed 
of  the  case  upon  the  question  of  jurisdiction.  Upon  the  testimony 
taken  at  the  hearing  your  office  found  that  the  contestant  had  failed 
to  sustain  the  charges  contained  in  his  contest  affidavit.  With  such 
modification,  the  decision  of  the  local  officers  was  affirmed. 

A  further  appeal  brings  the  case  to  the  Department,  and  among  the 
objections  urged,  is  that  the  decision  upon  the  merits  of  the  case  was 
contrary  to  the  evidence  submitted  at  the  hearing.  This  raises  the 
question  whether  any  judgment  upon  the  merits  of  the  case  was  proper, 
after  your  office  had  found  that  jurisdiction  of  the  person  of  the  defend- 
ants had  never  been  obtained  in  the  case.  In  other  words,  can  a  court, 
which  has  no  jurisdiction  of  the  person  of  the  defendants,  render  a 
judgment  in  an  action  which  determines  their  property  rights!  I  am 
clearly  of  the  opinion  that  this  cannot  properly  be  done.  It  must  be 
admitted,  that  if  judgment  in  such  a  case  can  be  rendered  in  favor  of 
the  defendants,  one  could,  with  equal  propriety,  be  rendered  against 
them.  The  bare  statement  of  the  proposition  exhibits  its  absnrdit>% 
It  would  lead  to  allowing  a  person  to  come  before  a  court  and  make  a 
statement  of  facts,  which  he  claimed  to  be  able  to  prove,  and  to  ask 
the  court  if,  upon  such  showing,  he  could  succeed  in  case  he  should 
bring  an  action.  This  is  not  the  purpose  and  province  of  courts  and 
judges,  but  rather  to  determine  issues  properly  joined,  after  the  parties 
have  been  legally  brought  before  them. 

It  was  established  as  a  fact  in  the  case,  that  Cornelius  Carmack, 
when  he  died,  left  a  widow  and  three  children,  the  youngest  child 
being  a  minor.  "No  service  of  notice  of  the  hearing  was  in  any  man- 
ner made  upon  the  two  adult  children,  while  the  only  service  which 
was  claimed  to  be  made  upon  the  widow  and  minor  son,  was  by  mail- 
ing to  their  address,  copies  of  such  notice  in  registered  letters,  which 
letters  were  received  by  them.  While  service  of  notice  of  contest  by 
registered  letter  was  recognized  as  sufficient  at  the  time  this  contest 
was  initiated,  the  local  officers  held  that  no  legal  service  in  this  case 
had  been  made  upon  the  minor  defendant. 

In  his  appeal  to  the  Department  the  contestant  urges  that  it  was 
not  the  province  of  the  local  officers  to  raise  the  question  of  proper 
service,  but  that  the  defendants  were  the  only  proper  persons  to  object 
to  their  jurisdiction  on  that  ground.  He  also  insists  that  the  question 
should  have  been  raised  before  proceeding  to  trial,  and  that  the  objec- 
tion of  the  local  officers  comes  too  late.  In  this  he  is  in  error.  The 
question  of  jurisdiction  is  one  that  may  be  raised  at  any  stage  of  the 
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proceedings,  and  xipoii  slight  suggestion  in  all  tribunals;  and  where 
doubt  of  such  jurisdiction  arises,  it  is  usual  and  proper  to  look  fully 
into  the  reason  and  authority  of  the  matter,  in  order  that  a  judgment 
may  not  be  improvidently  rendered,  which  may  have  no  binding  force 
on  accx^unt  of  a  want  of  jurisdiction  in  the  case.  (Eancho  Alisal,  1  L. 
D.,  173). 

The  contestant,  in  his  appeal,  calls  attention  to  the  fact  that  the  laws 
of  Kansas  allow  service  of  summons  upon  minors  over  fourteen  years 
of  age,  the  same  as  upon  adults,  and  does  not  require  service  in  such 
cases,  upon  parents  or  guardians.  While  this  is  so,  such  service  must 
be  made  in  accordance  with  law,  and  the  minor  is  not  authorized  to 
appear  as  a  defendant,  other  than  through  a  guardian  ad-Uteniy  duly 
appointed  by  the  court. 

It  is  not  necessary  to  point  out  the  difference  between  an  action 
commenced  by  summons,  and  a  contest  against  a  timber  culture  entry. 
It  is  sufficient  to  find  that  the  service  in  the  case  at  bar  did  not  confer 
jurisdiction  upon  the  local  officers,  over  the  person  of  the  minor 
defendant,  and  authorize  them  or  your  office  to  render  a  judgment  in 
the  case  upon  its  merits. 

Appearance  by  attorney  having  been  made  on  the  part  of  the  widow, 
without  objection  to  the  sufficiency  of  the  service  upon  her,  and  the 
adult  children  having  authorized  an  appearance  by  attorney  for  them, 
the  local  officers  had  jurisdiction  of  three  of  the  four  defendan  ts.  Of  the 
person  of  the  infant  defendant,  however,  no  jurisdiction  was  obtained, 
although  the  contestant  was  allowed  ample  opportunity  by  the  local 
officers  to  secure  service  upon  him,  after  it  was  made  to  appear  that  no 
proper  service  had  been  made.  Of  this  opportunity  he  refused  to  avail 
himself,  and  the  local  officers  thereupon  very  properly  dismissed  his 
contest,  on  the  ground  tliat  they  had  not  such  jurisdiction  of  the  person 
of  all  the  defendants  as  would  authorize  them  to  render  a  judgment  in 
the  case  upon  the  merits. 

Notwithstanding  this  action  by  them,  and  the  concurrence  in  its  cor- 
rectness, your  office  proceeded  to  render  a  judgment  upon  the  merits  of 
a  case  in  which  it  had  just  held  that  it  was  without  jurisdiction.  In  so 
doing,  there  was  error,  and  that  part  of  the  decision  of  March  25, 1892, 
in  which  the  merits  of  the  controversy  were  passed  upon,  is  hereby  set 
aside,  while  that  part  thereof  in  which  the  action  of  the  local  officers 
was  approved  and  the  contest  dismissed,  is  affirmed.  The  decision 
appealed  from  is  modiHed  accordingly,  and  the  contest  of  Hatter  is  dis- 
missed* 
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PUBIilC  SUKVEYS-MAXIMUM  BATES. 

SXATiJ  OP  Oalipoenia, 

To  warrant  the  allowance  of  maximum  rates  for  surveys  of  "exceptional''  di£Qcnlty 
under  the  act  August  5,  1892,  the  lands  must  present  increased  difficulties  of 
survey  over  and  above  those  justifying  the  intermediate  rates  of  mileage. 

Special  instructions  with  respect  to  the  field  notes  should  be  given  to  deputy  sor- 
veyors  where  maximum  rates  are  claimed. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  Decem- 
ber 16,  1893. 

I  am  in  receipt  of  your  office  letter  "E"  of  November  29,  1893,  and 
enclosures,  relative  to  surveys  in  Twps.  30  and  31  S.,  R.  16  E.,  and 
Twp.  29  S.,  R.  15  E.,  M.  D.  M.,  California,  designated  in  contract  No. 
110,  dated  June  16, 1893. 

In  your  said  letter  you  state — 

As  that  portion  of  the  liability  of  contract  No.  110  ($1,440)  is  chargeable  to  the 
appropriiitiou  for  i)uhlic  surveys  for  the  fiscal  year  ending  June  30,  1893,  it  is  desir- 
able that  the  available  appropriation  may  be  utilized ;  also  that  the  surveys  payable 
from  the  special  deposits  should  be  eliminated  from  the  contract  by  the  issuance  o( 
supplemental  special  instructions  and  the  surveys  embodied  in  a  neiv  contract. 

I  have,  therefore,  the  honor  to  recommend  that  this  office  be  authorized  to  approve 
contract  No.  110,  providing  for  the  survey  of  T.  29  S.,  R.  15  E.,  and  partial  surveys 
of  Tps.  30  and  31  S.,  R.  16  E.,  M.  D.  M.,  California;  liabiUty  to  the  extent  of  $1,440, 
payable  from  the  appropriation  for  public  surveys  for  the  fiscal  year  ending  Jane 
30,  1893 ;  also  that  maximum  rates  of  mileage  ($18,  $15,  $12),  as  therein  allowed  for  the 
survey  of  mountainous,  heavily  timbered,  or  underbrush  lands,  be  approved. 

I  approve  the  recommendations  contained  in  your  said  letter  of  Novem- 
ber 29, 1893,  expressed  in  the  above  quoted  extracts  from  the  same, 
except  as  to  the  allowance  of  the  maximum  rates  ($18,  $15,  $12)  of 
mileage  for  the  survey  of  lands  that  are  "  mountainous^  heavily  timbcredj 
or  covered  with  dense  under groxcth.^  For  the  survey  of  lands  of  tliat 
character,  the  acts  of  August  5,  1892  (27  Stat.,  369),  and  March  3, 1893 
(27  Stat.,  592),  provide  for  the  payment  of  the  intermediate  rates  (813, 
$11,  $7)  of  mileage,  in  the  State  of  California.  You  are,  however, 
authorized  to  allow  the  maximum  rates  of  mileage  for  the  survey  (under 
contract  No.  110)  of  lands  of  the  character  which  warrant  such  rates, 
as  provided  in  said  act  of  August  5, 1892  (swpra)^  in  words  a«  follows— 

And  in  case  of  exceptional  difficulties  in  the  surveys,  when  the  work  can  not  be 
contracted  for  at  these  rates  (intermediate  rates),  compensation  for  surveys  and 
resnrveys  may  be  made  by  the  said  Commissioner,  with  the  approval  of  the  Secretary 
of  the  Interior,  at  rates  not  exceeding  eighteen  dollars  per  linear  mile  for  stamlard 
and  meander  lines,  iifteen  dollars  for  township  and  twelve  dollars  for  section  Hues. 

"  Exceptional  difficulties''  within  the  meaning  of  the  statute  must  be 
other  and  different  difficulties  from  those  encountered  in  the  survey 
of  lands  that  are  "  mountainous,  heavily  timbered,  or  covered  with 
dense  undergrowth,''  and  the  lands  for  the  survey  of  which  the  said 
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maximmn  rates  are  allowed,  mast  present  increased  difflouUies  of  survey 
over  and  above  those  upon  lands  justifying  the  intermediate  rates  of 
mileage.  Whenever  such  exceptional  difficulties  are  met  with  along  the 
lines  of  survey,  the  deputy  doing  the  work,  must  accurately  and  fully 
describe  the  exact  nature  and  extent  of  the  same.  A  failure  to  do  so 
will  be  a  bar  to  his  receiving  the  maximum  rates  of  comx)ensation  for 
his  work. 

In  all  cases  where  the  maximum  rates  are  claimed,  you  will  direct 
the  surveyor-general  to  instruct  the  deputy  doing  the  work  to  make 
accurate  note  and  description,  at  the  end  of  each  mile  run  in  the  entire 
survey,  of  the  exact  character  of  the  land  over  which  the  lines  of 
survey  pass,  using  all  possible  diligence  and  precaution  practicable, 
observing  a  faithful  compliance,  in  his  supervision  of  the  public  surveys 
in  his  district,  with  the  provisions  of  section  2223,  Revised  Statutes 
(2  Ed.,  p.  390),  to  ascertain  if  the  field  notes  returned  to  you  for 
approval  are  correct  in  every  particular,  especially  in  regard  to  the 
character  of  the  lands  surveyed.  You  will  direct  that  separate 
accounts  be  made  out,  after  the  completion  of  said  surveys,  chargeable 
to  the  two  funds,  and  upon  the  return  to  your  office  of  the  plats  and 
field  notes  of  the  designated  surveys,  and  the  accounts  based  thereon, 
you  will  cause  a  critical  examination  and  careful  comparison  to  be  made 
of  said  account  and  field  notes,  in  order  to  ascertain  if  the  rates  of 
mileage  charged  in  the  account  correspond  with  and  are  warranted  by 
the  character  of  the  land  surveyed,  as  described  in  the  field  notes. 


RAILROAD  GRANT— PRE-EMPTIONT  CLAIM— SELECTION. 

HoLTEN  V.  St.  Paul,  Minneapolis  and  Manitoba  Ky.  Oo. 

The  act  of  May  9,  1872,  extended  the  Hfo  of  pro-emption  filiiigB  for  the  period  of  one 
year  in  certain  States,  and  land  embraced  in  a  tiling  thus  kept  alive  is  excepted 
from  the  operation  of  an  indemnity- withdrawal. 

The  right  of  a  qualified  settler  on  land  excepted  from  an  indemnity-withdrawal  de- 
feats a  subsequent  selection  under  the  grant. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  December  16,  1893. 

I  have  considered  the  appeal  of  Lasse  J.  Ilolten  from  your  office  deci- 
sion of  January  5, 1892,  in  the  above  entitled  cause,  said  appeal  having 
been  transmitted  to  this  Department  by  letter  "  P  "  of  October  11, 1892. 

The  facts  disclosed  by  the  record  in  this  case  are  substantially  as 
follows: 

On  May  11,  1870,  Ole  Oleson  filed  pre-emption  declaratory  statement 
Ko.  2682,  alleging  settlement  May  1, 1870,  upon  the  N.  ^  of  the  SB.  i 
of  Sec.  7,  T.  124  N.,  R  37  W.,  of  the  6th  P.  M.,  in  the  Marshall,  Minne- 
sota, land  district,  said  tract,  together  with  all  the  lands  in  said  town- 
ship, having  been  offered  at  public  sale  October  15,  I860. 
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August  15, 1871,  G.  Gulbrandsou  filed  pre-emption  declaratory  state- 
meut  No.  3153,  ou  tlie  same  tract,  at  Beusou,  Minnesota,  alleging  settle- 
ment thereon  that  day, 

March  3, 1871,  Congress  passed  an  act  granting  certain  lands  to  the 
St.  Paul  and  Pacific  Eailroad  Company,  to  aid  in  the  construction  of 
certain  branch  lines  therein  described  (16  Stat.,  588). 

On  December  19, 1871,  the  route  of  the  branch  line  known  as  the 
St.  Paul,  Minneapolis  and  Manitoba,  St.  Vincent  Extension,  Eailway, 
became  definitely  located,  and  the  tract  above  described  is  situate  within 
the  twenty  miles  (indemnity)  limits  of  said  grant  for  said  railway. 

In  accordance  with  departmental  instructions  of  December  20, 1871, 
you  did,  by  letter  of  February  6, 1872,  order  a  withdrawal  of  lands  for 
the  benefit  of  said  grant,  which  order  was  received  at  the  district  land 
office  on  February  12, 1872. 

On  said  last  named  date,  the  filing  of  Oleson  (No.  2682)  had  expired 
by  limitation  of  statute;  the  filing  of  Gulbrandson  was,  however  intact. 

On  June  18,  187:i,  your  office  was  informed  by  the  Secretary  of  the 
Interior,  in  substance,  that  any  order  withdrawing  lands  in  accordance 
with  departmental  order  of  December  20, 1871,  was  thereby  revoked. 

By  letter  of  June  25, 1872,  your  office  promulgated  said  order  of  re- 
vocation, and  the  lands  withdrawn  were  restored  to  settlement  and 
entry. 

By  letter  of  September  3,  1872,  the  Secretary  of  the  Interior  directed 
your  office  to  rescind  the  revocation  of  any  order  withdrawing  lands  for 
the  St.  Paul  and  Pacific  Railroad,  contained  in  his  letter  of  June  18^ 
supra,  and  to  restore  the  withdrawal. 

These  last  instructions  were  complied  with  at  once,  and  the  local 
officers  notified  by  telegram  to  "again  withdraw  the  odd  sections  of 
land  within  the  limits  of  St.  Vincent  Extension  Railroad,  and  to  in- 
crease even  sections  in  ten  mile  Umits  to  double  minimum,"  and  that 
said  order  would  take  eflfect  from  its  receipt  by  them. 

On  September  4, 1872,  this  telegram  was  received  at  the  local  land 
office. 

May  19, 1884,  the  tract  in  question  was  selected  for  the  purposes  of 
said  grant,  in  lieu  of  the  SW.  J  of  Sec.  5,  T.  124  K,  R.  31  W.,  lying 
within  the  primary  limits  of  the  St.  Vincent  Extension  grant,  and  cov- 
ered at  the  date  of  definite  location  by  homestead  entry  Ko.  7027,  made 
May  17,  1871,  final  certificate  No.  4230,  being  issued  thereon  May  9, 
1878,  which,  in  due  course,  was  followed  by  patent. 

The  plaintiff,  Lasse  J.  Holten,  on  May  8, 1886,  applied  to  make  home- 
stead entry  of  the  tract  in  controversy,  alleging  settlement  thereon  in 
June,  1883.  In  order  to  determine  the  question  of  priority  between  him 
and  the  railway  company,  the  local  officers  ordered  a  hearing,  which 
occurred  September  9, 1886,  and  at  which  both  x)arties  were  present. 

The  evidence  adduced  at  the  hearing  establishes  the  fact  that  Hol- 
ten first  made  settlement  upon  the  tract  first  herein  described,  in 
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June,  1883;  that  he  is  of  foreign  birth,  and'  on  November  6, 1883,  de- 
clared his  intention  to  become  a  citizen  of  the  United  States;  that  he 
established  an  actual  residence  upon  said  tract  with  his  family  July 
23, 1884,  which  has  been  continuous;  that  he  has  made  improvements 
on  said  tract,  approximating  three  hundred  dollars  in  value,  and  that 
he  has  continuously  cultivated  and  improved  said  tract  since  the  date 
of  his  first  settlement  thereon. 

On  the  25th  of  January,  1887,  the  local  officers  held  that  the  right  of 
a  railway  company  to  indemnity  land  attaches  only  by  selection,  citing 
3  L.  D.,  51  and  306,  and  that  as  no  selection,  or  application  to  select, 
had  been  made  by  the  defendant  railway  company  prior  to  settlement 
and  improvement  of  the  tract  by  Holten,  there  was  no  valid  adverse 
claim,  and  that  the  selection  of  said  tract  by  the  defendant  railway 
comi)any  should  be  held  for  cancellation,  and  that  the  plaintifif,  Lasse 
J.  Holten,  should  be  allowed  to  make  the  desired  entry. 

On  appeal  by  the  railway  company,  your  office  by  a  decij^ion  of  Jan- 
nary  5, 1892,  reversed  the  action  of  the  local  office,  and  denied  Holten's 
application  to  make  said  homestead  entry. 

An  appeal  from  said  decision  brings  the  case  to  this  Department. 

It  is  urged  by  the  defendant,  as  stated  by  you,  and  admitted  by  the 
attorneys  for  the  plaintiff,  that  on  September  4, 1872,  when  the  final 
order  of  withdrawal  was  received  at  the  local  land  office,  the  pre-emp- 
tion filing  of  Gulbraudson  had  expired  by  limitation  of  statute,and  hence 
it  was  concluded  that  the  tract  in  controversy  was  at  that  time  '*  free 
from  homestead  and  pre-emption  rights,"  as  the  filing  of  Oleson  had 
expired  prior  to  the  withdrawal  of  February  12, 1872,  and  it  is  stated 
that  said  tract  was  vacant,  unappropriated  public  land  at  said  date, 
and  became  at  that  time  reserved  for  the  purposes  of  said  railway  grant, 
and  was  not  subject  to  settlement  and  entry  under  the  public  land  laws 
while  such  reservation  continued. 

By  act  of  May  9,1872  (17  Stat.,  88),  Congress  provided  "that  all  per- 
sons holding  pre-emptions  upon  any  of  the  public  lands  of  the  United 
States  within  the  States  of  Minnesota,  Wisconsin,  Michigan,  and  Ter- 
ritory of  Dakota,  whose  final  proof  has  not  been  made,  shall  be  allowed 
the  additional  time  of  one  year  in  which  to  make  final  proof  and  pay- 
ment from  the  time  at  which  such  pre-emptions  are  required  to  be  paid 
for  by  the  present  laws.'' 

Under  the  general  statute  governing  pre-emptions,  Gulbrandson's 
filing  would  have  expired  August  15, 1872.  But  by  the  act  of  May  9, 
1872,  «tepra,  it  was  extended  to  August  15,  1873,  so  that  on  September 
4, 1872,  when  the  final  order  withdrawing  said  lands  for  the  purposes 
of  said  railway  grant  went  into  effect,  the  filing  of  Gulbrandson  was  in 
lull  force,  and  exempted  the  tract  in  controversy  from  the  operation  of 
the  withdrawal.  (13  L.  D.,  167;  16  L.  D.,  343.)  Gulbrandson  allowed 
his  filing  to  lapse,  and  the  tract  in  question  became  vacant  unappro- 
priated public  land. 
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At  the  date  of  the  selection  of  said  tract  by  the  railroad  company, 
in  lieu  of  lands  lost  in  place,  Holten's  settlement  rights  had  attached 
thereto,  and  his  intention  to  become  a  citizen  of  the  United  States  had 
been  declared.  It  follows,  therefore,  that  the  claim  of  the  railroad 
company  is  subordinate  to  the  rights  of  Holten  to  the  tract  in  ques- 
tion, and  his  entry  thereof  should  have  been  allowed. 

Your  offtce  decision  is  therefore  reversed,  with  directions  to  notify 
the  local  officers  to  cancel  the  pre-emption  filing  of  Gulbrandson,  and 
to  allow  Holten  to  make  homestead  entry  of  the  N.  J  of  the  SE.  J  of 
Sec.  7,  T.  124  N.,  R.  37  W.,  in  Minnesota,  and  to  allow  him  to  make 
final  proof  thereon. 


PBACTICE— AFFIDAVIT  OF  CONTEST-RESIDENCE. 

SiLVA  V.  PAUGrll. 

The  Rules  of  Practioe  do  not  require  an  affidavit  of  contest  to  be  executed  before  the 
local  officers. 

A  charge  of  abaudonment  and  failure  to  reside  npon  the  land  is  sufficiently  speclfio 
where  it  is  set  out  'Hhat  the  defendant  has  wholly  abandoned  said  tract,  that 
he  has  changed  his  residence  there&om  for  nioro  than  six  months  since  making 
said  entry,  and  that  said  tract  is  not  settled  upon  and  cultivated  by  said  party 
as  required  by  law." 

Leave  of  absence  is  no  protection  against  a  contest  for  abandonment  where  the  entry- 
man  prior  to  such  leave  has  failed  to  comply  with  the  law. 

The  serious  illness  of  the  entryman's  wife  can  not  be  accepted  as  a  sufficient  excuse 
for  failure  to  establish  residence  where  such  default  is  charged  and  proven. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  December  16, 1893. 

This  case  involves  the  W.  J  of  the  NW.  J  of  Sec.  34,  T.  5  S.,  R.  2  E., 
San  Francisco  land  district,  California. 

The  record  shows  that  William  J.  Paugh  made  homestead  entry 
for  the  above  described  tract  on  July  16,  1888.  December  29,  1800, 
John  A.  Silva  filed  an  affidavit  of  contest  against  this  entry,  alleging 
that  the  entryman  had  wholly  abandoned  the  land,  that  he  had  changed 
his  residence  tlierefrom  for  more  than  six  months  since  making  the 
entry,  and  that  the  said  tract  had  not  been  settled  upon  nor  cultivated 
in  accordance  with  the  homestead  law. 

The  testimony  w^as  taken  before  a  notary  public  at  San  Jose,  Cali- 
fornia, and  the  case  came  up  for  a  hearing  before  the  register  and  re- 
ceiver February  28,  1891. 

March  23, 1891,  the  local  oificers  rendered  their  decision,  in  which 
they  sustained  the  contest  and  held  for  cancellation  the  entry  of  Paugb. 

March  29,  1891,  the  claimant  appealed,  and  on  June  11, 1892,  your 
office  decision  affirmed  the  finding  of  the  local  officers. 

August  16,  1892,  the  claimant  filed  an  ax)peal  to  the  Department,  on 
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the  grounds  that  the  decision  was  contrary  to  the  law  and  the  evidence^ 
and  further,  that  there  was  no  affidavit  of  contest  filed,  and  no  corrobo- 
rative affidavits. 

In  reference  to  the  question  raised  about  the  affidavits,  the  record 
shows  that  there  was  an  affidavit  of  contest  made  before  a  notary  pub- 
lic, which  was  duly  corroborated,  and  the  exception  made  to  it  upon 
appeal  is,  that  as  it  was  sworn  to  before  a  notary  public,  it  has  no  lepil 
eft'ect ;  in  other  words,  that  an  affidavit  of  contest  should  be  made  before 
the  register  and  receiver.  There  seems,  upon  examination  of  the  Rules 
of  Practice,  no  just  ground  for  this  contention.  Rule  2  provides  that 
affidavits  of  contest  must  be  filed  with  the  register  and  receiver,  but 
no  where  does  it  appear  that  the  affidavit  must  be  made  before  them. 
It  is  further  urged  that  the  affidavit  is  not  sufficiently  specific,  and  for 
that  reason  is  fatally  defective.  Upon  this  point  it  appears  that  the 
contestant  rests  upon  the  charge  that  the  claimant  has  never  estab- 
lished residence  upon  the  land,  and  that  he  had  wholly  abandoned  the 
same.  Counsel  for  appellant  quotes  the  case  of  Sims  v.  Busse  et  aL 
(4  L.  D.,  369).  The  syllabus  of  that  case  is,  "  Where  fraud  or  illegality 
is  relied  upon  as  the  ground  of  contest,  the  allegations  thereof  should 
be  specifically  made.''  But  that  was  a  case  where  the  allegation  was 
fraud,  and  the  defendant  was  entitled  to  have  the  charge  specifically 
set  forth,  in  order  that  he  might  prepare  his  defense,  but  the  claimant 
was  here  notified  by  the  contest  affidavit  that  the  issue  would  be  aban- 
donment, and  the  language  used  in  the  blank  form  issued  by  the  local 
officers,  was  sufficient  in  itself  to  put  the  defendant  upon  notice  of  the 
issue  joined.  It  is  therefore  held  that  where  the  contestant  alleges  that 
the  defendant  "has  wholly  abandoned  said  tract,  that  he  has  changed 
his  residence  therefrom  for  more  than  six  months  since  making  said 
entry,  and  that  said  tract  is  not  settled  upon  and  cultivated  by  said 
party,  as  required  by  law,"  the  charge  is  sufficiently  explicit  to  sustain 
a  contest  upon  the  ground  of  abandonment  and  failure  to  reside. 

The  leave  of  absence  granted  by  the  local  officers  for  a  period  of  one 
year,  commencing  November  14, 1800,  cannot  protect  him  in  this  case, 
for  the  reason  that  the  claimant  made  homestead  entry  for  the  land, 
as  the  record  shows,  on  July  16, 1888,  and  when  the  leave  was  granted 
had  already  failed  to  comply  with  the  law. 

This  brings  the  case  up  on  its  merits,  and  an  examination  of  the 
evidence  discloses  that  the  entryman  did  not  establish  residence  upon 
the  land,  due,  as  he  alleges,  to  the  serious  illness  of  his  wife.  This  is 
no  valid  excuse  for  failure  to  comply  with  the  law.  The  holdings  of 
this  Department  have  been  lenient  to  avoid  applying  harsh  rules  to 
entrjnnen,  where  they  have  actually  established  residence,  and  have 
been  prevented  by  circumstances  from  maintaining  a  continuous  resi- 
dence upon  the  land,  but  in  no  case  has  it  been  held  that  the  reasons 
here  urged  were  sufficient  to  excuse  the  establishment  of  residence. 
That  is  an  absolute  necessity,  and  having  failed  to  do  so,- it  follows 
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that  the  contest  must  be  sustained,  and  the  homestead  entry  of  Paugh 
canceled. 
Your  office  decision  of  June  ll,  1892,  is  hereby  affirmed* 


BAELROAD  LANDS-SETT LEME XT  BIGHTS, 

O'Leaey  V.  Smith. 

The  nee  of  a  tract  for  grazing  parposes,  in  connection  with  adjacent  land  npon 
which  the  applicant  resides,  does  not  give  him  the  preferred  right  to  piurchaae 
said  tract  as  a  settler  under  section  3,  act  of  September  29,  1890. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oenerd  Land 

Office^  December  16, 1893. 

This  case  involves  the  SW.  J,  Sec.  1,  T.  3  S.,  E.  17  B.,  W.  M.,  The 
Dalles,  Oregon.  Said  tract  was  formerly  a  part  of  the  grant  to  the 
Korthern-Pacific  Railroad  Company  and  was  forfeited  by  the  act  of 
September  29, 1890  (26  Stat.,  496).. 

On  April  5, 1891,  Smith  made  homestead  entry  for  the  land.  On  the 
13th  of  the  same  month  O'Leary  filed  his  affidavit  of  contest  against 
said  entry,  alleging  a  better  right  thereto  by  reason  of  prior  occupa- 
tion and  improvement.  Thereupon  a  hearing,  at  which  the  parties 
appeared  with  counsel,  was  had  before  the  register  and  receiver  June 
10, 1891. 

From  the  evidence  adduced  the  local  officers  found  that  the  land 
"has  never  been  actually  and  bona  fldely  settled  upon  by  any  of  the 
parties  at  any  time;"  that  it  had  been  embraced  in  the  homestead 
entry  of  one  Sill,  which  was  canceled  by  relinquishment  in  November, 
1890,  and  that  Smith's  entry  having  been  made  after  that  date,  should 
not  be  canceled. 

O'Leary  appealed  from  this  ruling,  whereupon  your  office,  by  its  deci- 
sion dated  May  24, 1892,  found  that  he  had  acquired  no  rights  nnder  the 
act  of  1890^  supra,  and  affirmed  the  ruling  below. 

O'Leary  appeals  here. 

The  appellant's  case  proceeds  upon  the  theory  that  his  acts  in  con- 
nection with  the  land  were  such  as  to  give  him  a  preferred  right  under 
that  part  of  section  3,  of  the  act  of  September  29, 1890,  supra^  which 
gives  to  certain  x)ersons  who  have  "settled"  upon  lands  forfeited  by 
said  act  "with  bona  fide  intent  to  secure  title  thereto  by  purchase  from 
the  State  or  corporation  when  earned  by  compliance  with  the  condi- 
tions or  requirements  of  the  granting  acts  of  Congress,"  a  preferred 
right  to  purchase  in  accordance  with  the  terms  of  the  act. 

The  testimony,  while  somewhat  unsatisfactory,  sustains  the  finding 
of  your  office  to  the  effect  that  O'Leary  merely  used  the  land  in  con- 
nection with  an  adjoining  tract  (whereon  it  seems  he  lived),  mainly  for 
grazing  purposes,  and  that  he  was  not  a  settler  thereon  within  the 
meaning  of  the  act  referred  to.    See  Brown  v.  Hinkle  (15  L.  D.,  168). 
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I  accordingly  concur  in  the  conclusion  reached  by  the  local  and  your 
office^  to  the  effect  that  no  reason  is  shown  for  disturbing  the  prima 
facie  valid  entry  of  Smith. 

The  decision  appealed  from  is  afiOrmed. 


OKLAHOMA    LAKB8-COMMXJTATIOK. 

James  H.  Henby. 

The  oommntation  of  a  homestead  entry  under  section  2301  B.  S.^  does  not  disqnalify 
the  entryman  as  a  subsequent  homestead  claimant  for  Oklahoma  land  lying 
within  the  Cheyenne  and  Arapahoe  reserTation,  and  acquired  by  cession  from 
the  Creek  or  Muscogee  Indians. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  December  16, 1893. 

This  case  involves  the  NE.  J  of  Sec.  35,  T.  17  K,  E  8  W.,  King- 
fisher  land  district,  Oklahoma  Territory. 

The  record  shows  that  on  November  8, 1890,  Anson  0.  Hartman 
made  homestead  entry  for  the  NW.  i,  Sec.  32,  T.  17  N.,  R.  6  W.,  which 
was  canceled  by  relinquishment  April  18, 1891. 

May  19, 1892,  Hartman  filed  an  application  for  a  restoration  of  his 
homestead  right  and  that  he  be  allowed  to  enter  the  land  involved. 

April  22, 1892,  James  H.  Henry  made  application  to  enter,  under  the 
homestead  laws,  the  same  tract.  This  application  was  refused  by  the 
local  officers  for  theTeason  of  its  conflict  with  that  of  Hartman.  'So 
appeal  was  taken  by  Henry  but  on  May  21, 1892,  he  filed  a  protest 
against  the  acceptance  of  Hartman's  application,  claiming  prior  settle- 
ment upon  the  land.  Subsequently,  he  filed  an  affidavit  which  set 
forth  that  he  had  on  December  23, 1886,  made  homestead  entry  for  the 
S.  J  of  the  SW.  J,  Sec.  8,  and  the  N.  J  of  the  NW.  J,  Sec.  17,  T.  35  S., 
B.  32  W.,  Garden  City  land  district,  Kansas,  and  that  he  had  com- 
muted the  same  under  section  2301  B.  S.,  July  10, 1888.  Patent  was 
issued  March  15, 1890. 

The  application  of  Hartman  in  your  office  was  rejected  September 
7, 1892,  and  Henry  was  held  to  be  disqualified  to  make  entry  on  the 
ground  of  his  entry  of  land  under  the  homestead  laws  at  Garden  City, 
Kansas.  The  laud  involved  was  a  pilrt  of  the  Cheyenne  and  Arrapahoe 
reservations. 

From  this  decision  Henry  appealed  to  the  Department,  alleging  error 
in  law,  in  holding  that  his  commuted  entry  operated  as  a  disqualifica- 
tion to  enter  the  land  in  question.  In  relation  to  the  lands  purchased 
from  the  Seminole  Indians,  section  13  of  the  act  of  March  2,  1889  (25 
Stat.,  1004-1006),  provides— 

That  the  lands  acqaired  by  oonveyanoe  from  the  Seminole  Indians  heTennder, 
cept  the  sixteenth  and  thirty-sixth  sections  shall  be  disposed  of  to  actoal  settlers 
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under  the  homestead  laws  only^  except  as  herein  otherwifle  provided  (except  that 
section  two  thousand  three  hundred  and  one  of  the  Revised  Statutes  shall  not  apply) : 
And  provided  further,  That  any  person  who  having  attempted  to,  but  for  any  cause 
failed  to  secure  a  title  in  fee  to  a  homestead  under  existing  law,  or  who  made  entry 
under  what  is  known  as  the  commuted  provision  of  the  homestead  law,  shall  be 
qualified  to  make  a  homestead  entry  upon  said  lauds, 

and  the  last  clause  of  said  section  further  provides — 

That  all  the  foregoing  provisions  with  reference  to  lands  to  be  acquired  from  the 
Semiuole  Indians  including  the  provisions  pertaining  to  forfeiture  shall  apply  to  and 
regulate  the  disposal  of  the  lands  acquired  from  the  Muscogee  or  Creek  Indians  by 
articles  of  cession  and  agreement  made  and  concluded  at  the  city  of  Washington  on 
the  nineteenth  day  of  January  in  the  year  of  our  Lord  eighteen  hundred  and  eighty- 
nine. 

This  Department  in  passing  upon  the  question  now  at  issue  held  in 
the  case  of  John  Waner  (15  L.  D.,  356),  that 

the  right  to  make  a  homestead  entry  of  Oklahoma  lands  conferred  by  section  IS, 
act  of  March  2,  1889,  upon  persons  who  had  previously  made  homestead  entry  and 
commuted  the  same,  is  extended  by  section  18,  act  of  May  2,  1890,  to  Pottawatomie 
lands  that  were  a  part  of  the  original  Seminole  purchase. 

In  the  case  of  James  M.  Clark  (17  L,  D.,  46),  it  was  held  that  an  entry 
had  to  be  commuted  under  section  2301  R.  S.,  in  order  to  permit  the 
entryman  to  acquire  title,  under  the  homestead  laws,  to  additional 
land. 

In  the  recent  case  of  James  W.  Shearing  (17  L.  D.,  118),  the  case  of 
John  Waner,  supra  y  was  cited  and  the  Department  held  that  the  same 
rule  applied  to  lands  purchased  from  the  Muscogee  or  Creek  Indians. 
Said  case  of  James  W.  Shearing,  stipra,  is  directly  in  point,  and  while 
the  land  sought  to  be  entered  by  Henry  was  not  a  portion  of  the 
Arrapahoe  and  Cheyenne  reservation  lying  within  the  Seminole  lands, 
it  was  within  that  i)ortion  of  the  reservations  that  lay  within  the  Creek 
or  Muscogee  lands,  and,  under  the  statutes  and  decisions  of  the  Depart- 
ment cited,  it  is  evident  that  his  commuted  entry  under  section  2301 
E.  S.,  did  not  disqualify  him  from  entering  the  land  his  application  cov- 
ered. It  therefore  follows  that  the  decision  appealed  fi*om  was  in 
error  and  the  same  is  hereby  reversed.  Henry  will  be  allowed  to 
make  entry  for  the  land  upon  complying  with  the  requirements  of 
the  law. 
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PRACTICE-RATLTIOAD  GRANT-MINEKAL  LAND. 

Northern  Paoefio  B.  K.  Co.  v.  Marshall  et  al. 

In  forwarding  a  case  on  appeal  to  the  Department  all  papers  in  connection  with 

the  entry  should  be  transmitted  therewith. 
When  a  legal  mineral  location  has  been  made  on  land  returned  as  agricnltnral  the 

slight  presumption  in  favor  of  the  return  is  overcome,  and  the  burden  of  proof 

shifts  to  the  party  attacking  the  mineral  claim. 
Mineral  land  is  excluded  from  the  grant  to  the  Northern  Pacific  railroad  company. 

Secretary  Smith  to  the  Oommmioner   of  the    Oeneral   Land   Office, 

December  19, 1893. 

The  land  involved  in  this  appeal  is  the  8.  ^  of  the  SW.  J  of  Sec.  11,  T. 
10  K,  R.  1 W.,  Helena,  Montana,  land  district,  and  is  within  the  granted 
limits  of  the  grant  to  the  Northern  Pacific  Railroad  Company  by  act  ot 
July  2,  1864  (13  Stat.,  305),  which  became  eft'cclive  on  filing  map  of 
definite  route  July.  6,  1882,  Tlie  tract  was  returned  as  agricultural  by 
the  surveyor- general,  and  was  applied  for  b}'  said  company  March  10, 
1887,  and  the  same  was  rejected  by  the  local  officers,  but  no  reason 
therefor  is  given.    From  this  rejection  the  company  appealed. 

The  application  of  Samuel  Marshall  ef  ah  is  not  before  me,  but  it  is 
stated  by  your  office  letter  that  they  ."filed  mineral  application  No. 
890"  for  said  tract  March  15,  1881,  and  it  was  probably  by  reason  ot 
this  fact  that  the  company's  application  for  the  land  was  rejected. 

By  letter  ol  August  30,  1890,  your  office  ordered  a  hearing  to  dcicr 
mine  the  character  of  the  land.  "At  the  hearing  the  mineral  claimants 
failed  to  ai)i)ear,  and  upon  motion  of  the  company's  counsel  the  default 
was  entered."  The  local  officers  "recommended  the  cancellation  of  the 
mineral  application,"  because  no  testimony  had  been  submitted,  and 
forwarded  the  record  to  your  office,  where,  after  a  consideration  of  the 
same,  the  findings  of  the  local  officers  was  set  aside,  and  a  new  hearing 
ordered 

to  determine  the  present  cliaract«T  of  the  land,  for  the  reason  that  the  mineral 
olaimantfl  were  not  obliged  to  prove  affirmatively  the  cliaracter  of  the  lauds  embraced 
in  their  application,  and  in  the  absence  of  proof  to  the  contrary  the  presumption  is 
that  the  lands  are  mineral. 

A  hejiring  was  again  ordered  for  May  6,  1892,  at  which  both  parties 
appeared.  The  company  refused  to  submit  any  testimony,  but  filed  its 
protest  against  the  mineral  application.  The  defendant  took  the 
testimony  of  one  witness.  The  register  and  receiver  recommended 
"that  the  company's  application  to  select  should  be  rejected  and 
mineral  application  No.  890  be  held  intact,"  and  on  appeal  your  office, 
by  letter  of  August  26, 1892,  affirmed  their  judgment,  whereupon  the 
railroad  company  prosecutes  this  appeal,  specifying  as  error,  (1)  to  rule 
that  the  burden  of  proof  was  on  the  company;  (2)  to  have  ruled  upon 
the  character  of  the  land  as  shown  by  the  evidence;  (3)  not  to  have 
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ruled  that  the  burden  of  proof  was  on  the  mineral  claimants;  and  (4) 
not  to  have  rejected  the  claim  of  Marshall  et  aL  and  not  to  have  awarded 
the  land  to  the  company. 

As  before  stated,  the  original  application  for  the  mineral  entry,  and 
all  the  papers  required  by  the  rules  to  be  presented  in  order  to  pro- 
cure patent  are  not  in  the  files,  and  informal  inquiry  in  your  office 
developes  the  fact  that  they  never  have  been  sent  up  from  the  local 
office.  This  practice  should  not  be  permitted.  All  the  papers  in 
connection  with  a  given  entry,  especially  in  applications  for  patent 
for  mineral  lands,  should  always  accompany  the  appeal. 

If  it  were  necessary  in  the  determination  of  this  case  to  ascertain 
when  the  location  of  the  placer  claim  was  made,  or  the  reason  why 
entry  was  not  made  after  the  application,  or  whether  entry  was  in  feet 
made  or  not,  it  would  be  impossible  to  do  so  from  the  record  before 
me.  You  -will  therefore  direct  that  in  all  cases  all  papers  in  connec- 
tion with  any  entry  shall  be  forwarded  to  the  Department  with  all 
appeals. 

It  will  be  presumed  that  the  locators  complied  with  the  law  and 
made  a  discovery  of  mineral  prior  to  location.  It  follows,  therefore, 
that  the  land  was  accepted  from  the  grant  (Central  Pacific  liailroad 
Company  et  aL  v.  Valeiitiue,  11  L.  D.,  238),  unless  it  was  shown  by 
the  comi)any  that  the  land  was  not  mineral  in  character,  and  the 
burden  of  proof  to  establish  this  fact  was  rightfully  placed  upon  the 
railroad  company. 

It  is  true  that  the  surveyor  general's  return  shows  the  land  to  be 
agricultural  in  character.  The  presumption  arising  from  the  return 
of  the  surveyor- general  is  necessarily  a  slight  one.  This  question  was 
discussed  in  all  its  details  in  the  recent  case  of  Winscott  v.  Northern 
Pacific  R.  R.  Go.  (17  L.D.,274),  where,  in  concluding  the  discussion — on 
page  276 — it  is  said — 

So  that  the  report  of  the  siirveyor  must  necessarily  constitute  bnt  a  small  element' 
of  consideration,  when  the  question  is  as  to  the  true  character  of  the  land. 

In  the  location  of  a  mineral  claim,  placer  or  lode,  the  first  requirement 
of  the  law  is  a  discovery  (Sees.  2329  and  2320,  Kcvised  Statutes). 
All  rights  inuring  to  the  benefit  of  the  locators  are  based  upon  this 
initial  act.  (Erhardt  v.  Boaro,  113  U.  S.,  537;  United  States  v.  Iron 
Silver  Mining  Co.  128  Id.,  673— O'Reilly  v.  Campbell  116  Id.,  418.) 
When,  therefore,  a  legal  location  has  been  made  on  land  returned  as 
agricultural,  the  slight  presumption  in  favor  of  the  return  of  the 
surveyor-general  is,  ipso  factOj  overcome,  and  the  burden  of  proof 
shifts  to  the  party  attacking  such  mineral  entry.  By  such  discovery 
and  location  it  is  demonstrated  that  tlie  return  was  erroneous,  and  it 
would  be  trifling  with  physical  facts  to  put  the  onm  on  the  locator  to 
present  further  evidence  until  it  is  shown  that,  as  a  matter  of  fact^he 
had  no  discovery. 

Your  judgment  is  therefore  affirmed. 
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PBE-EMPTION  CLAIM-TRANSMUTATION. 

Ames  v.  Bales. 

The  riglit  of  a  pre-emptor  to  transiDnte  bis  claim  is  not  necessarily  defeated  hj 
failure  to  take  such  action  until  after  the  expiration  of  the  statutory  life  of  the 
filing,  and  the  intervention  of  an  adverse  claim  ha«ed  on  an  entry  made  within 
the  life  of  the  filing  and  with  a  full  knowledge  of  all  the  facts. 

First  Assistant  Secretary  8inis  to  the  Commissioner  of  the  General  Land 

Offi<iey  December  19, 1893. 

On  the  3d  of  December,  1888,  John  P.  Ames  filed  his  pre-emption 
declaratory  statement  for  the  N.  i  of  the  NE.  J,  the  NE.  J  of  the  NW. 
J,  and  lot  1  of  Sec.  18,  T.  25  N.,  E.  7  E.,  Seattle  land  district,  Wash- 
iugton,  alleging  settlement  on  the  30th  of  October  of  the  same  year. 

On  the  30th  of  July,  1891,  William  P,  Bales  made  homestead  entry 
for  the  same  tract. 

On  the  3d  of  August,  1891,  Ames  presented  his  application  to  make 
homestead  entry  for  the  tract,  and  also  filed  a  sworn  protest  against 
the  homestead  entry  of  Bales,  alleging  that  he  was  the  prior  settler  on 
the  )and,  having  made  a<5tual  settlement  thereon  October  30, 1888;  that 
he  had  continuously  resided  there  since  the  date  of  such  settlement; 
that  he  had  improvements  on  said  land  to  the  value  of  about  $300; 
that  he  had  fully  intended  to  transmute  his  said  filing  into  a  homestead 
entry,  but  by  reason  of  sickness  was  prevented  from  doing  so  before 
the  expiration  thereof;  and  that  the  said  Bales,  being  fully  conversant 
with  the  facts  in  the  case,  took  advantage  of  his  sickness,  and  made 
homestead  entry  for  the  tract.  He  asked  that  a  hearing  be  appointed 
to  determine  the  respective  rights  of  the  parties. 

Such  hearing  was  ordered,  and  resulted  in  a  decision  by  the  local 
otticers  on  the  21st  of  December,  1891,  in  favor  of  Ames,  they  recom- 
mending that  the  homestead  entry  of  Bales  be  canceled.  The  decision 
of  the  local  oflQcers  was  affirmed  by  your  office  on  the  8th  of  August, 
1892,  and  allowed  the  entry  of  Bales  to  stand  for  sixty  days,  subject 
to  the  preference  right  of  entry  for  that  time  granted  to  Ames,  and 
provided  that  if  Ames  exercised  such  right  within  that  time,  the  entry 
of  Bales  would  be  then  canceled.  An  appeal  from  said  decision  brings 
the  case  to  the  Department. 

The  facts  established  by  the  evidence  at  the  hearing  were,  that 
Ames  made  settlement  upon  the  land  on  the  30th  of  October,  1888; 
that  the  first  house  that  he  erected  was  foiuid  to  be  just  over  the  line 
from  the  land;  that  he  thereupon  erected  another  house,  placing  it 
upon  the  land ;  that  both  these  houses  were  destroyed  by  fire  in  August, 
1889;  that  he  afterwards  erected  a  third  house,  completing  it  in  the 
fall  of  1889;  that  he  continued  to  reside  in  this  third  house,  working 
out  a  portion  of  the  time;  that  he  was  a  single  man^  and  upon  being 
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taken  sick,  in  the  latter  part  of  July,  1891,  be  went  to  his  father's  bouse 
for  care  and  nursing;  he  was  there  confined,  either  to  the  bouse  or  bed, 
from  July  26,  to  August  3,  1891,  on  which  latter  date  he  went  to  the 
land  office  to  transmute  his  pre-emption  filing  into  a  homestead  entry. 
It  was  also  shown  that  Bales  bad  worked  both  for  Ames  and  bis  father, 
and  was  aware  of  the  date  upon  which  the  pre-emption  filing  of  Ames 
would  expire,  having  seen  the  pre  emption  paper  which  stated  that  it 
would  expire  July  30, 1891.  Being  unable  to  go  to  the  land  oflffce  on 
that  day,  on  account  of  sickness,  Ames  sent  bis  father,  to  inform  the 
local  officers  that  he  intended  to  transmute  his  pre-emption  filing  into 
a  homestead  entry,  as  soon  as  be  was  able  to  travel. 

Bales  offered  no  evidence  at  the  bearing,  relying  upon  sections 2265, 
2267  and  2289  of  the  Eevised  Statutes,  and  in  bis  appeal  he  asks  that 
they  be  strictly  construed. 

Section  2265  provides  that  every  claimant  under  the  pre-emption 
law,  must  make  known  his  claim  in  writing,  to  the  register  of  the 
proper  land  office  within  three  months  from  the  time  of  his  settlement, 
or  his  claim  will  be  forfeited  and  the  tract  awarded  to  the  next  settler, 
in  the  order  of  time,  on  the  same  tract,  who  gives  such  notice  and  com- 
plies with  the  law. 

Section  2267  provides  that  all  claimants  of  pre  emption  rights,  shall 
make  the  proper  proof  and  payment  for  the  land  claimed,  within  thirty 
months  after  the  date  prescribed  for  filing  their  declaratory  notices  has 
expired. 

Section  2289  provides  that  the  persons  therein  enumerated,  shall  be 
entitled  to  enter  under  the  homestead  law,  one  hundred  and  sixty  acres 
of  unappropriated  public  lands,  upon  which  they  may  have  filed  a  pre- 
emption claim,  or  which  at  the  time  the  application  is  made,  is  subjec^t 
to  i)re-emption. 

Three  months  after  Ames  made  settlement  upon  the  land  in  question, 
expired  with  the  30tb  of  January,  1889.  Within  that  time  he  made 
known  his  claim  in  writing,  as  required  by  section  2265  of  the  Statutes. 

Thirty  months  after  the  30th  of  January,  1889,  expired  with  the  30th 
of  July,  1891.  Until  the  expiration  of  that  day  the  land  covered  by  the 
pre-emption  filing  of  Ames  was  not  ''  unappropriated  public  land.-' 
Whatever  entry,  therefore.  Bales  made  for  the  land,  on  or  before  the 
30th  of  July,  1891,  was  subject  to  the  rights  of  Ames,  as  a  prior  settler 
thereon. 

The  good  faith  of  Ames,  in  all  his  connection  with  the  land,  is  abund- 
antly established.  In  his  settlement,  improvements,  and  residence 
thereon,  he  fully  complied  with  the  law.  Being  unable  to  make  proof 
and  paymeiit  for  the  land,  as  required  by' the  pre-emption  law,  he 
determined  to  transmute  his  filing  into  a  homestead  entry,  and  so  secuie 
title.  This  fact  was  known  to  Bales,  as  was  also  the  fact  of  the  sick- 
ness of  Ames,  at  the  time  when  the  change  in  the  character  of  his 
claim  to  the  land  should  be  made.    Bales  took  advantage  of  his  know- 
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ledge,  and  sought  to  deprive  Ames  of  his  improvements  upon,  and  of 
his  rights  to  the  land.  The  entry  of  Bales,  however,  was  made  while 
the  land  was  covered  by  the  filing  of  Ames,  and  while  he  was  living 
thereon  under  his  pre-emption  claim. 

I  find  no  reported  case,  decided  by  the  Department,  on  all  fours  with 
the  case  at  bar.  That  of  Hugh  Taylor,  (9  L.  D.,  305),  presents  ques- 
tions somewhat  similar.  In  that  case  Taylor  had  made  proof,  but 
owing  to  sickness  and  poverty  was  unable  to  make  payment.  Finding 
himself  in  that  situation,  he  applied  to  transmute.  After  the  time  for 
making  proof  and  payment  had  expired,  but  before  he  ai)plied  to  trans- 
mute, Eoberts,  with  full  knowledge  of  all  the  facts,  made  homestead 
entry  for  the  land.  In  his  application  to  transmute,  Taylor  set  forth 
all  the  facts  at  length,  and  asked  for  a  hearing  to  determine  the  rights 
of  the  parties.  In  denying  his  application  to  transmute,  and  for  a 
hearing,  your  office  said : 

A  homestead  entry  has,  since  the  date  of  expiration,  attached  to  the  tract.  Taylor 
is,  therefore,  debarred  by  it,  from  the  transmutation  desired.  The  ordering  of  a 
hearing  would,  in  view  hereof,  avail  him  nothing,  and  his  application  is  denied. 

The  Department  overruled  said  decision,  and  directed  that  a  hearing 
be  ordered  in  the  case.  The  syllabus  to  said  departmental  decision  is 
as  follows: 

The  ri«?ht  of  transmutation,  after  the  statutory  life  of  the  filing  has  expired,  is 
not  defeated  by  an  intervening  htmiestead  entry,  made  during  the  pendency  of  final 
proof  proceedings  on  the  part  of  the  pre-emptor,  and  with  fulJ  knowledge  of  his 
existing  bona  fide  relation  to  the  land. 

In  the  course  of  his  decision  in  that  case,  the  Acting  Secretary  said: 

Taylor  having  on  file  an  uncanceled  pre  emption  filing;  he  and  his  family  having 
aU  along  continued  t^  malve  the  tract  their  actual  and  only  home  and  place  of  resi- 
dence; ....  and,  finailly,  Roberts  the  so-called  **  adverse"  claimant,  having  had 
full  knowledge  of  these  facts  when  he  undertook  to  make  his  entry  of  the  tract, 
that  entry  was  irregularly  allowed,  and  is  in  law  no  bar  to  the  transmutation  asked 
for  by  Taylor.  The  privilege  of  transmutation  granted  by  section  2289  of  the 
Bevised  Statutes  to  one  who  *'may  have  filed"  a  pre-emi>tiou  claim,  must,  1  tbiuk| 
be  held  to  continue  availsible  accordingly,  at  le«ast,  until  tlie ''pre-emption  claim" 
has  been  legally  extinguished  by  a  final  determination  to  that  ett'ect,  though,  of 
course,  the  transmutation  must  bo  made  subject  to  the  rights,  if  any,  of  either 
pri(^r  adverse  claimants  or  successful  contestants  of  the  ''pre-emption  claim"  itself. 
The  statute  itself  does  not  attach  to  a  failure  to  transmute  before  the  expiration  of 
the  pre-emption  period,  any  such  penalty  as  instant  and  necessMry  forfeiture  of  the 
right  of  transmutation,  for  the  benefit  of  any  other  applicant  to  make  entry,  who 
must  be  preferred  in  any  event  and  wholly  irrespective  of  the  ecjuitics  of  the  case. 

That  case  also  held  that  the  statute  not  having  made  a  mere  subse- 
quent applicant  a  beneficiary  who  is  to  profit  by  the  pre-emption 
chiiiuant's  f^iilure  to  transmute  in  time,  this  Department  is  not  bound 
for  the  former's  benefit,  to  declare  finally  forfeited  the  claim  of  one 
whose  rehitions  to  the  land  have  never  been  abandoned,  but  on  the 
contrary,  have  been  close  and  meritorious. 

In  the  case  at  bar,  the  homestead  entry  of  Bales  was  made  before  the 
pre-emption  filing  of  Ames  had  expired,  and  while  it  was  in  full  force 


550  DECISIONS   RELATING   TO    THE    PUBLIC    LANDS. 

and  effect.  It  has  never  since  "  been  legally  extingiiiwshed  by  a  final 
determination  to  that  effect/'  but  all  decisions  yet  rendered  in  the  case, 
have  been  in  favor  of  the  rights  of  Ames. 

In  view  of  the  fact  that  there  are  no  express  statutory  provisions  pro- 
hibiting the  transmutation  of  a  pre-emption  claim,  after  the  statutory 
life  of  the  filing  has  expired,  while  steps  looking  to  a  transmutation 
have  been  taken  before  the  filing  expired,  as  in  this  case,  and  the  rul- 
ings of  the  Department  in  the  cases  cited,  and  of  the  equities  of  this 
case  as  established  by  the  evidence  submitted  at  the  hearing,  I  think 
the  conclusion  reached  by  your  office  was  correct,  and  the  decision  ap- 
pealed from  is  accordingly  afi^rmed. 


MnONO  CliAIM-PLACEB  I<OCATIOV. 

Glabk  et  al.  v.  Ervin, 
(On  Review.) 

A  placer  location  of  land  for  building:  stone,  that  fails  becanse  nnxrarranted 
under  the  law  when  made,  can  not  be  validated  by  a  subsequent  discoyeryof 
some  other  material  that  is  subject  to  entry  under  the  placer  law. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  December 

19j  1893. 

I  have  considered  the  motions  for  review  of  departmental  decision 
of  February  13,  1893,  and  for  a  rehearing  filed  by  counsel  for  M .  S.  K. 
Clark  and  William  Elmendorf,  in  a  case  wherein  they  are  protestauts 
and  Robert  N.  Ervin  is  defendant.    (16  L.  1).,  122.) 

An  examination  of  the  motions  and  affidavits  pro  and  con,  rendered 
it  necessary  for  me  to  examine  the  entire  record  in  the  case,  and  as  a 
result  I  find  that  Clark  and  Elmendorf  and  six  others,  on  May  27, 
1889,  located  as  placer  mining  gronnd,  the  NE.  \  of  Sec.  14,  T.  1  K., 
R.  7  E.,  B.  E.  M.,  l?ai)id  City,  South  Dakota,  land  district.  The 
"notice  of  location,"  concludes  tlius:  ''This  claim  shall  be  known  as 
the  Stone  Placer  Claim;  and  we  intend  to  work  the  same  in  accordance 
with  the  laws  of  the  United  States."  Subsequently,  (m  November  13, 
1889,  Ervin  filed  his  pre  eniption  declaratory  statement  for  said  tract, 
alleging  settlement  November  12,  1889,  and  after  i)ublication  notice 
ofl'ered  final  proof  before  the  local  oflicers  »lune  14,  1890,  when  Clark 
and  Elmendorf  filed  a  Verified  protest  alleging  their  i)rior  location  and 
title  to  the  premises  in  themselves;  also  that  the  land  *'is  wholly 
worthless  for  agricultural  x^nrposes,  being  entirely  covered  and  under- 
laid with  stone  dejiosits,  and  cut  by  deep  ravines;"  and  that  no  por- 
tion of  tlie  premises  can  be  cultivated;  that  on  May  27,  1889,  said  land 
was  vacant  and  unappropriated  piibiic  land,  and  by  virtue  of  the 
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mining  laws  of  the  United  States  they  and  their  associates  located  the 
same; 

That  said  land  is  wholly  covered  and  underlaid  with  an  immense  deposit  of  good 
Imilding  stone,  flag  stone  and  fire  clay.  The  stone  consisting  of  white  and  yellow 
sand  stone,  in  four  bedded  horizontal  deposits  of  an  average  width  of  four  feet  each, 
underlying  the  whole  quarter  section,  and  the  fire  clay  occupies  the  same  position 
between  the  sand  stone  of  an  average  width  of  ten  feet,  that  said  land  is  in  each  and 
every  subdivision  thereof  more  valuable  for  mineral  than  agricultural  puqioses. 

That  Ervin  knew  of  the  location  and  the  rights  of  the  several  locators 
at  the  time  of  his  pre-emption  filing.  The  prayer  of  the  protectants  is 
that  the  final  proof  may  be  rejected ;  that  the  land  declared  more  val- 
nable  for  mineral  than  agricultural  purx>08e8  and  that  the  claim  of  the 
protestants  ^^be  found  and  declared  to  be  prior  and  superior  to  the 
pre-emption  claim." 

By  stipulation  a  hearing  was  had  before  the  local  officers  and  as  a 
result  they  decided  that  the  tract  was  "only  valuable  for  its  stone,'' 
rejected  the  final  proof  and  recommended  the  cancellation  of  Ervin's 
filing.  On  appeal,  your  oflfice  on  November  19,  1890,  affirnied  their 
decision,  but  defined  the  issue  to  be  "that  the  ground  is  mineral  in 
character,  being  only  valuable  for  stone  quarrying  purposes.''  In  that 
decision  it  is  said  that  the  land  is  shown  by  the  witnesses  for  the  pro- 
testants to  be  of  value  "for  its  deposits  of  stone  and  fire  clay."  On 
appeal  the  Department  reversed  said  decision  on  the  ground  that  there 
was  "no  law  allowing  land  chiefly  valuable  for  common  building  stone 
to  be  entered  under  the  placer  law  prior  to  August  4,  1892,"  following 
the  decision  of  Conlin  v.  Kelly  (12  L.  D.,  1).  A  review  of  this  judgment 
is  now  asked,  on  the  ground  of  "  insufficiency  of  the  evidence  to  justify 
the  decision  in  the  following  particulars,"  and  then  follows  the  several 
points  which  i)laiii tiffs  claim  are  erroneous.  The  only  material  one  in 
my  opinion  is  the  charge  that  the  testimony  shows  the  jiresence  of  fire- 
clay upon  the  land  and  the  decision  does  not  refer  to  this  at  all  in  con- 
sidering its  mineral  character. 

The  issues  made  by  the  protest  were  that  the  land  was  mineral  in 
its  character  and  subject  to  placer  entry  because  it  contained 

good  building  stone,  flag  stone  and  fire  clay,  and  if  the  evidence  supports  the  charges 
the  parties  to  the  action,  undoubtedly,  have  the  right  to  demand  tlie  consideration  of 
aU  the  material  i»8ues  involved  affectin*^  their  rights.  If  tli  ere  fore  it  is  shown  by 
the  record  that  there  was  sufficient  evidence  to  eHtablish  the  presence  in  any  appre- 
ciable qunntity  of  lire-clay,  tlien  it  was  error  not  to  have  considered  it,  provided  the 
placer  had  been  located  for  the  fire-clay  deposit,  because  it  has  been  held  by  the 
Department  that  land  containing  tire  clay  or  kaolin  may  be  taken  up  under  the  law 
relating  to  placer  mines.     (Dobbs  Placer  Mine,  1  L.  D.,  565.) 

The  decision  of  my  predecessor  in  the  case  at  bar  should  be  aflfirmed 
upon  the  only  question  of  law  that  is  therein  considered;  Uiat  is  that 
there  was  no  law  in  existence  at  the  time  this  claim  w:is  located  author- 
izing the  entry  of  land  valuable  for  common  building  stone  as  a  placer 
mine.    From  a  carefiil  examination  of  the  record,  I  am  satisfied  that 
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the  concIuBioii  reached  is  in  accordance  with  the  evidence  ni>oii  this 
point. 

The  question  therefore  to  be  considered  is  whether  this  location  may 
be  sustained  by  reason  of  the  existence  of  fire  clay.  I  do  not  think  it 
will  be  seriously  contended  that  if  the  location  made  for  the  building 
stone  fails  because  unwarranted  in  law,  the  locators  or  their  assigns 
can  be  permitted  to  claim  a  valid  location  upon  the  subsequent  dis- 
covery of  some  material  that  is  subject  to  entry  under  the  placer  law. 
In  other  words  if  the  locators  now  insist  upon  the  validity  of  their  loca- 
tion by  reason  of  fire  clay  they  must  show  that  the  location  was  made 
for  that  purpose  and  none  other.  The  placer  mining  law  was  not 
intended  to  be  a  catch-all  system  of  taking  public  lands,  allowing 
parties  to  play  fast  and  loose  to  suit  their  own  caprice.  By  Bee.  2329 
(Revised  Statutes;  it  is  provided  that  placer  claims  "shall  be  subject 
to  entry  and  patent  and  upon  similar  proceedings,  as  are  provided  for 
vein  or  lode  claims"  and  the  essential  requirement  of  the  statute  (Sec. 
2320  R.  S.)  in  the  location  of  a  lode  claim  is  the  discovery  of  mineral; 
"no  location  of  a  mining  claim  shall  be  made  until  the  discovery  of  a 
vein  or  lode  within  the  limits  of  the  claim  located.'^ 

Now  the  evidence  of  those  of  the  oiiginal  locators  who  testified  must 
be  the  guide  as  to  their  intentions.  The  "  not  ice  of  location  "  is  entirely 
silent  as  to  the  character  of  the  material  the  locators  intend  to  claim. 
It  simply  declares  that  they  locate  under  the  Revised  Statutes  "the 
following  described  placer  mining  ground."  Mr.  Clark  says  the  first 
work  he  aid  was  to  take  out  building  stone.  This  seems  to  have  been 
done  prior  to  January,  1890.  This  is  all  of  his  direct  testimony  as  to 
work  done,  but  in  estimating  the  value  of  the  land  he  puts  it  entirely 
on  the  basis  of  the  stone  it  contains.  Mr.  Elmendorf  says  he  worked 
some  in  the  quarry  and  some  on  the  road;  that  the  land  is  not  worth 
anything  for  agricultural  purposes,  but  $50  per  acre  for  building  stone; 
he  thinks  stone  could  be  quarried  on  all  of  it.  He  tells  of  the  out-crop- 
ping of  the  stone  in  the  gulches.  Falconer  says  there  was  sand  rock 
exposed  in  the  ravines  that  he  calls  good  building  rock.  He  can  not 
tell  how  much  of  the  land  is  underlaid  with  it  or  how  thick  the  lodges 
are;  he  would  not  give  as  much  for  it  for  agricultural  purposes  as  for 
the  stone  on  it.  Vallette  says  there  are  out-croppingsof  sand  stone  in 
the  gulches  about  four  feet  thick;  thinks  nearly  all  of  it  is  underlaid 
with  this  sand  stone  and  that  it  is  more  valuable  for  the  stone  than  for 
agriculture.  This  is  the  testinu>ny  of  those  who  were  locators  of  the 
claim  upon  the  stone.  In  addition  I  mi «>ht  add  that  it  is  quite  apparent 
that  the  attorneys  conducting  the  examination  relied  entirely  upon  the 
stone  and  their  questions  aic  as  to  its  value  as  a  stone  placer  claim  not 
as  "The  Stone  1/lacer  Ciaim." 

Now  as  to  the  fire-clay  and  flag  stone;  Clark  says  there  is  fire  clay 
in  the  south-east  i>art  and  it  crops  out  in  tlie  gulches;  it  measured  ten 
feet  through  where  it  had  been  exposed  by  digging  for  coal,  sometime 
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during  the  winter.  I  take  it  that  the  witness  means  the  past  winter, 
which  Monld  have  been  subsequent  to  his  location  and  Ervin'spre-emp- 
tiou  filing.  Elmendorf  says  there  is  some  stone  that  he  has  been  told 
was  flag  stone.  He  does  not  know  anything  about  fire  clay,  '*  but  there 
is  a  rock  in  one  of  these  ravines  that  is  called  fire  clay.''  Smith  does 
not  know  of  his  own  knowledge  anything  about  flag  stone  but  saw 
something  that  was  said  to  be  flag  stone;  he  is  not  positive  about  the 
fire  clay  '*  there  is  a  clay  there  that  is  said  to  be  fire  clay."  Violin  says : 
"I  have  seen  a  lot  of  flag  stone  on  this  place,"  and  have  seen  some  fire 
clay.  Flolesclaw  says:  "I  saw  some  very  nice  flag  stone  there;"  "I 
don't  know  anything  about  fire-clay."  Scribner  saw  flag  stone  three 
or  four  feet  in  depth,  and  "saw  something  that  was  pointed  out  to  me 
and  said  to  be  fire  clay."  Falconer,  one  of  the  locators,  says  "I  have 
seen  fire  clay  there."  Smith  says :  "  I  have  been  told  it  was  flag  stone ; " 
that  he  saw,  but  don't  know  its  thickness;  "  Did  you  ever  see  any  fire 
clay  out  there!  Yes  sir;  I  have."  Tighe  says  he  noticed  a  rock  that 
looked  like  flag  stone  and  thinks  he  saw  fire  clay.  McG<5e  says  there  is 
a  deposit  of  flag  stone,  but  did  not  notice  any  fire  clay.  This  is  all  the 
testimony  there  is  upon  the  fire  clay  deposit.  The  most  of  the  witnesses 
had  made  their  examinations  just  prior  to  the  hearing,  which  was  held 
in  May,  189i). 

It  will  be  observed  that  none  of  them  claim  the  location  to  have  been 
made  upon  the  discovery  of  fire  clay;  that  they  do  not  give  the  extent 
or  quality  of  the  deposit  or  claim  that  it  is  of  any  value  whatever. 
Even  the  date  of  its  discovery  is  not  given.  In  fact  I  am  impressed 
with  the  idea  that  this  matter  was  a  mere  incident  to  the  trial,  as  the 
testimony  I  have  (juoted  above  would  indicate.  In  some  instances  the 
language  is  given  in  full  outside  of  the  question  propounded  by  coun- 
sel and  in  others  the  full  substauce  is  reported.  The  testimony  is  quite' 
voluminous,  there  being  about  one  hundred  and  fifty  pages  of  type- 
written matter,  and  the  entire  burden  of  it,  aside  from  the  quotations 
above,  is  devoted  to  the  stone  industry. 

I  therefore  can  not  escape  the  conclusion  that  this  placer  location  was 
made  for  the  building  stone  it  contained  and  the  fireclay  deposit  is  an 
after-thought  upon  the  part  of  the  protestants.  If  there  was  any  doubt 
as  to  this  conclusion  from  the  testimony,  I  think  it  would  be  confirmed 
by  the  motion  for  a  rehearing  and  the  affidavits  filed  in  support  thereof. 
This  motion  is  made  upon  the  ground  of  newly  discovered  evidence 
*^  which  could  not  with  reasonable  diligence  have  (been)  discovered  and 
produced  at  the  trial."  This  newly  discovered  evidence  is  "that  the 
annual  assessment  work  for  the  years  1891  and  1892  caused  to  be  done 
by  the  mineral  protestants  herein,  exposed  to  view  in  all  such  places 
where  the  work  has  been  performed  deposits  of  fire-clay  underlying  the 
strata  of  sand  stone.  Hence  in  view  of  the  fact  that  the  mineral  loca- 
tion must  fail  because  the  ground  was  not  subject  to  entry  for  its  build- 
ing stone,  and  as  the  discovery  and  location  was  not  made  upon  the 
alleged  deposit  of  fire-clay  the  motions  must  be  overruled. 
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I  migbt  add  that  tlie  showing  made  on  the  motion  for  rehearing  would 
not  be  sufficient  in  any  event  to  warrant  such  an  order,  A  motion  for 
a  rehearing  will  not  be  granted  where  the  newly  discovered  evidence  is 
such  as  ought  to  have  been  known  before  the  trial,  and  no  good  excase 
is  shown  for  not  procuring  it.  (Kelly  v.  Moran,  9  L.  D.,  581 ).  But  aside 
from  this,  counter-affidavits  have  been  filed  by  the  defendant  by  which 
it  is  shown  that  there  has  not  been  discovered  any  fire  clay  on  the  land 
nor  any  work  done  for  that  purpose,  but  whatever  work  and  discov- 
eries that  have  been  done  and  made  was  upon  other  and  different 
land. 

The  motions  are  therefore  denied. 


batlroad  gbant-indiax  bessrvatioir. 

Atlantic  and  Pacific  B.  B.  Co.  v.  Willard. 

Lands  embraced  within  the  Camp  Verde  Indian  reservation  at  the  date  of  the  definite 
location  of  the  road  are  excepted  thereby  from  the  operation  of  the  grant,  and 
the  subsequent  release  of  said  lauds  from  such  reservation  wiU  not  inure  to  the 
benefit  of  the  grant. 

Secretary   Smith   to   the   Commissioner  of  the    Oeneral  Land     Offleey 

December  19,  1893. 

On  November  20,  1884,  Lewis  A.  Willard  made  homestead  entry 
(No.  334)  of  the  8W.  J  of  the  8  W.  J  of  Sec.  1,  and  the  W.  J  of  the  N W.  i 
and  the  N  W.  J  of  the  SW.  i  of  Sec.  12,  T.  15  N.,  R.  3  E.,  at  Prescott  land 
office,  Arizona. 

On  December  28,  1889,  he  made  final  proof  and  received  final  certifi- 
cate (No.  187)  thereon. 

The  papers  in  the  case  were  transmitted  to  your  office,  and  were  held 
satisfactory  by  yonr  office  letter  of  July  28, 1890,  to  the  local  officers, 
and  said  entry  was  held  for  approval  for  patent  subject  to  the  right  of 
appeal  by  the  Atlantic  and  Pacific  Railroad  Company. 

Said  company,  contending  that  said  land  was  included  within  its 
grant,  appealed  from  your  decision  to  this  Department.  The  following 
errors  are  assigned : 

First : — In  holdiup:  said  land  excepted  from  the  grant  by  reason  of  its  inclusion 
within  the  limits  of  the  Camp  Verde  Indian  reservation,  made  by  executive  order 
of  October  3,  1871. 

Second: — In  holding  impliedly  that  said  reservation  was  ever  used  for  the  purpose 
set  forth  in  executive  order  of  October  3,  1871. 

Third: — In  not  holding  that  said  Camp  Verde  Indian  reservation,  if  legally  made, 
only  passed  a  temporary  use  which  could  not  and  did  not  prevent  the  grant  from 
attaching  subject  to  such  use. 

Fourth: — In  holding  that  said  reservation  could  have  any  possible  effect  upon  the 
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grant,  the  same  having  been  made  after  Congress  had  passed  the  act  for  the  benefit 
of  the  Atlantic  and  Pacifio  Railroad  Company. 

This  land  is  incladfd  within  the  primary  limit's  of  lands  granted  to 
said  company  by  section  third  of  the  act  of  July  27, 18C6  (14  Stat.,  292), 
which  grants  the  odd-nnmbered  sections, — 

to  the  amount  of  twenty  alternate  sections  per  mile,  on  each  side  of  said  railroad 
line,  .  .  .  and  whenever  on  the  line  thereof,  the  United  States  have  fnll  title, 
not  reservedf  sold,  granted,  or  otherwise  appropriate*!,  and  free  from  pre-emption  or 
other  claims  or  rights,  at  the  time  the  line  of  said  road  is  designated  by  a  plat  thereof^ 
tiled  in  the  office  of  the  Commissioner  of  the  General  Land  Office. 

The  map  of  definite  location  of  said  road,  opposite  to  said  tract,  was 
filed  March  12,  1872. 

At  that  date  the  land  in  question  was  included  within  the  Camp 
Yerde  Indian  reservation,  and  for  that  reason  your  office  decision  held 
it  to  be  excepted  from  the  operation  of  Raid  grant. 

The  company  urge  that  the  alleged  reservation  was  not  created  by 
executive  order,  and  was  therefore  not  such  a  reservation  as  served  to 
defeat  its  grant,  and  even  if  properly  created,  that  it  did  not  defeat  the 
grant,  the  rights  under  which  attached  subject  to  its  use,  and  upon  the 
extinguishment  of  the  reservation  its  title  became  complete. 

It  has  been  too  well  established  by  the  decisions  of  this  Department 
and  the  courts,  to  require  further  discussion,  that  if  a  tract  is  found  to 
be  reserved  at  the  date  of  the  attachment  of  rights  under  a  railroad 
grant,  it  is  thereby  excepted  irom  the  operation  of  such  grant,  and  the 
subsequent  relinquishment  of  the  reservation  will  not  cause  rights  to 
attach  thereunder.  See  Dellone  v.  Northern  Pacific  K.  E.  Co.  (16  L.  D., 
229). 

It  will  therefore  be  necessary  to  determine  whether  the  Camp  Verde 
reservation  was  properly  created  in  order  to  determine  its  effect  upon 
the  grant. 

In  the  argument  filed  by  counsel  for  the  company,  the  following  his- 
tory is  given  of  the  creation  of  this  reservation  and  the  cause  that  led 
thereto,  and  the  reasoning  depended  upon  to  show  that  in  fact  no  res- 
ervation was  ever  create<l  by  proper  authority. 

In  the  latter  part  of  1870  and  early  i»«rt  of  1871,  the  warlike  Apache  Indians  in 
Arizona  and  New  Mexico  went  upon  the  war-path  and  in  subduing  them  the  military 
and  whites  were  reporte<l  as  having  killed  many  peaceably  inclined  Indians.  It  wa» 
also  suggested  that  there  were  many  Apachea  who  would  be  friendly  to  the  whites 
if  given  an  opportunity.  With  a  view  of  ascertaining  thu  exact  situation  of  atfairSi 
the  Secretary  of  the  Interior  detailed  Mr.  Vincent  Colyer,  then  {secretary  of  the 
fioard  of  Indian  GommiHsioners,  to  journey  into  that  country  and  report.  His 
instnictions  were  contained  in  letter  of  .July  21, 1871,  from  the  Secretary  of  the  Inte- 
rior, which  reads  as  follows : 

'  You  are  hereby  authorized  and  requested  to  proceed  to  New  Mexico  and  Arizona 
Territories,  and  there  take  sach  action  as  in  your  judgment  may  be  deemed  wisest 
and  most  proper  for  locating  the  nomadic  tribes  of  these  territories  upon  suitable 
reservations;  bringing  them  nnder  the  control  of  the  proper  oflloers  of  the  Indian 
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Department,  and  snpplylngthem  with  necessary  sabsistenoe  and  clothing  and  what- 
ever else  may  be  needed. 

The  Department  invests  yon  with  fall  power  to  exercise  according  to  yonr  discre- 
tion in  carrying  into  effect  its  views  in  relation  to  the  Indians  referred  to,  and  I 
have  to  request  that  you  will  from  time  to  time  report  to  the  Secretary  of  the  Interior 
your  action  and  progress  and  result  of  your  investigations.' 

These  instructions  were  based  upon  a  communication  to  Secretary  Delano  dated 
July  13,  1871,  which  reads: — 

'Mr.  Co  Iyer,  Secretary  of  the  Board  of  Indian  Peace  Commissioners,  has  told  me 
of  the  report  of  Supt.  Pope  to  the  effect  that  with  enlarged  powers  and  assurances 
of  protection  and  proper  provisions,  the  wild  Indians  of  Arizona  and  New  Mexico 
may  now  be  induced  to  come  into  Canada  Alamosa.  I  suggest  that  enlarged  powers 
be  given  to  Supt.  Pope  to  effect  so  desirable  an  object,  or  that  Mr.  Colyer  be  sent 
with  all  the  necessary  powers.' 

It  will  be  readily  seen  from  this  correspondence  that  the  object  of  Mr.  Colyer  s 
journey  was  for  the  sole  purpose  of  bringing  the  wild  Apache  Indians  into  close 
relations  with  the  government.  He  was  at  first  only  authorized  to  bring  them  into 
Canada  Alamosa,  but  subsequently  to  such  other  places  as  were  convenient.  Where- 
ever  they  were  gathered,  however,  it  was  for  the  sole  purpose  of  protecting  them 
and  furnishing  food  and  clothing.  So  long  as  they  remained  where  Colyer  placed 
them,  the  War  Department  was  empowered  and  instructed  to  guard  them  from 
attacking  whites.  There  was  however  absolutely  nothing  that  amounted  to  a  ''  reser- 
vation ''  of  lands .  There  was  no  treaty  with  these  Indians ;  the  govern  men  t  assu  med 
no  other  obligations  than  those  of  issuing  clothes  and  food,  and  there  was  no 
authority  existing  in  Mr.  Colyer  for  his  action  of  October  3, 1871.  This  letter  of  Mr. 
Colyer  to  M^or  General  Grover  in  command  of  Camp  Verde  is  the  "executive  order" 
referred  to  by  the  Commissioner  as  creating  a  *'  reservation"  sufficient  to  defeat  the 
railroad  grant.    This  "executive  order"  is  as  follows: 

*  General :  Having  personally  inspected  the  country  and  the  condition  of  the  Apache 
Indians  on  the  Verde  River  above  this  post,  and  finding  the  Indians  to  be  in  consid- 
erable numbers  sick,  destitute  and  in  a  starving  condition ;  having  no  boundaries 
defining  their  home;  their  country  over-run  by  hunters  who  kill  their  game  and  not 
onfvequently  kill  the  Indians, — gold  prospectors  and  others,  none  of  whom  locate  in 
this  section  of  the  country,— agreeably  to  the  powers  conferred  upon  me  by  the 
President  and  coinmnn  icnted  to  me  in  the  letter  of  the  Secretary  of  the  Interior  dated 
July  31,  1871,  and  the  orders  of  the  Secretary  of  War  of  July  18  and  31,  1871,  and  in 
harmony  with  the  humane  action  of  Congress  in  providing  funds  for  this  purpose,  I 
have  concluded  to  declare  all  that  portion  of  country  atljoining  on  the  north-west 
side  of  and  above  the  military  reservation  of  this  post,  on  the  Verde  River,  for  a 
distance  of  ten  miles  on  both  sides  of  the  river  to  the  point  where  the  old  wa.i^on 
road  to  New  Mexico  crosses  the  Verde,  supposed  to  be  a  distance  up  the  river  of 
about  forty-five  miles,  to  be  an  Indian  Reservation  within  the  limits  of  which  all 
peaceably  disposed  Apache  Mohave  Indians  are  to  be  protected,  fed  and  otlierwise 
cared  for,  and  the  laws  of  Congress  and  executive  orders  relating  to  the  government 
of  Indian  reservations  shall  have  full  power  and  force  within  the  boundaries  of  same 
unless  otherwise  ordered  by  Congress  or  the  President.' 

Upon  this  personal  letter  to  General  Grover,  has  been  placed  the  burden  of  carry- 
ing a  reservation  of  the  land  sufficient  to  defeat  a  grant  made  five  years  prior  by  the 
Congress  of  the  United  States.  The  only  sense  in  which  the  word  "reservation" 
was  or  could  be  properly  used  was  for  the  guidance  of  the  military,  enabling  them 
to  know  what  Indians  and  where  found  were  to  receive  rations  and  clothing.  It  is 
absurd  to  say  that  this  private  letter  written  for  the  information  of  a  general  in 
charge  of  a  camp  by  a  subordinate  government  official  amounts  to  an  "executive 
order"  creating  a  permanent  reservation.  No  such  object  was  sought  to  be  attained 
and  in  every  instance  where  permanent  reservations  have  been  created,  special  orders 
from  the  President  have  issued  specitically  ordering  the  same. 
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See  Executive  Orders  relating  to  Indian  Beservationi. 

Colorado  River   Reserve,  Page  4. 

Gila  Bend  Keserve, 

Haalpai  Reserve, 

Moqni  Reserve, 

Papago  Reserve, 

Prina  &  Maricope  Reserve, 

Snppai  Reserve, 
All  in  Arizona. 

Mr.  Colyer  in  his  letter  of  November  7,  1871,  to  Secretory  Delano,  reported  the 
various  ''  reservations''  selected  by  him  and  on  the  same  day  the  Secretary  referred 
all  papers  to  the  President  witlb  the  statements: — "I  have  the  honor  to  transmit 
herewith  copy  of  a  communication  addressed  to  this  Department  by  Hon.  Vincent 
Colyer,  one  of  the  Board  of  Indian  Peace  Commissioners,  who  recently  visited  Arizona 
wherein  he  states  his  views  in  relation  to  the  Apache  Indians  and  describes  certain 
tracts  of  country'  in  Arizona  and  New  Mexico  which  he  has  selected  to  be  set  ajtart 
as  reservations  for  their  use,  as  anthorize<l  to  do  by  orders  issued  to  him  before  vis- 
iting the  Apaches. 

I  have  the  honor  to  recommend  in  pursuance  of  the  understanding  arrived  at  in 
ourx'onversation  with  the  Secretary  of  War  on  the  sixth  instant,  that  the  President 
issue  an  order  authorizing  said  tracts  of  country  described  in  Mr.  Colyer's  letter  to 
be  regarded  as  reservations  for  the  settlement  of  Indians  until  it  is  otherwise 
ordered. " 

This  language  does  not  convey  the  idea  that  Mi.  Colyer's  letter  of  October  3, 1871, 
teas  an  ''executive  order"  within  the  Secretary's  idea,  and  we  suggest  that  this  com- 
munication of  the  Secretary  recommending  the  reservation  completely  negatives 
sach  an  assumption.  It  was  consequently  error  upon  the  Commissioner's  part  in 
holding  that  the  letter  of  October  3,  1871,  created  a  reservation.  It  did  not  and 
could  not,  as  is  fully  demonstrated  by  the  later  correspondence  on  the  subject. 
Although  suggestions  of  Mr.  Colyer  as  to  other  reservations  were  carried  out  and 
"executive  orders"  duly  issued  to  that  effect,  none  was  ever  issued  as  to  lands  lying 
along  the  Camp  Verde  river  and  for  the  manifest  reason  that  the  military  post  at  that 
point  was  sufficiently  large  to  accommodate  all  the  Indians  who  cared  to  x)Iace 
themselves  under  the  government's  charge. 

For  the  reasons  given  we  maintain  that  there  never  was  a  reservation  of  these 
lands  by  competent  authority,  sufficient  to  except  the  same  from  the  operation  of 
the  grant. 

In  this  history  one  important  fact  is  overlooked,  viz.,  the  indorse- 
ment upon  Mr.  Secretary  Delano's  letter  of  November  7, 1871,  addressed 
to  the  President  in  which  he  recommended  the  reservation  of  the  tracts 
described  in  Mr.  Colyer's  letter. 

This  endorsement  is  as  follows: 

Executive  Mansion, 
Washington,  D.  C,  Nov,  9,  '71, 

Respectfully  referred  to  the  Secretary  of  War  who  will  take  such  action  as  may 
be  necessary  to  carry  out  the  recommendations  of  the  Secretary  of  the  Interior. 

U.  S.  Grant. 

It  was  by  this  approval  that  the  reservation  was  created,  and  while 
the  Commissioner  erred  in  holding  that  the  reservation  was  created  by 
the  order  of  October  31, 1871,  yet  this  mistake  in  nowise  affects  the  com- 
pany as  the  President's  approval  antedated  the  filing  of  the  map  of 
definite  location  by  more  than  four  months.    This  reservation  con- 
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tinued  in  force  and  effect  until  April  23,  1875,  when  President  Grant 
issaed  an  order  that — 

all  orders  establishing  and  setting  apart  Camp  Yerde  Indian  reservation  in  the  Ter- 
ritory of  Arizona,  described  as  follows are  hereby  revoked 

and  annulled,  and  the  said  described  tract  of  country  is  hereby  restored  to  the  pub- 
lic domain. 

In  tbis  connection  I  note  that  the  company's  appeal  in  this  case  puts 
it  in  a  peculiar  light. 

The  records  of  your  office  show  that  this  company  has  pending  a  list 
of  selections  covering  several  hundred  thousand  acres,  in  which  the 
bases  assigned  as  lost  to  the  grant  are*the  lands  within  the  Gamp 
Verde  Indian  reservation. 

In  making  such  selection  it  admits  that  these  lands  were  lost  to  the 
grant,  and  yet  as  against  a  claimant  for  one  forty  acre  tract  thereof,  it 
maintains  that  the  lauds  within  the  Camp  Verde  Indian  reservation 
were  not  excepted  from  the  grant  but  passed  thereunder. 

Further  comment  upon  these  facts  is  unnec^essary.  The  land  em- 
braced in  the  Camp  Verde  reservation  having  been  in  a  state  of  reser- 
vation at  the  date  of  the  definite  location  of  said  road  was  thereby 
excepted  from  its  grant  and  your  decision  holding  for  approval  Wil- 
lard's  homestead  entry  is  affirmed. 


MoBBisoN  V.  Davidson. 

Motion  for  review  of  departmental  decision  of  April  15, 1893, 16  L,  D., 
378,  denied  by  Secretary  Smith,  December  19, 1893. 


MINING  CI-AIM— XOTICJE  OF  APPIilCATIOK. 

Bretell  f?.  Swift. 
(On  Review.) 

Notice  of  iniDcral  application  to  one  of  the  owners  of  a  oonflicting  claim  is  notice  to 

his  co-owner,  in  the  ahsence  of  fraud. 
In  the  selection  of  a  newspaper  for  the  pnblication  of  notice  of  nuuei*al  application 

the  register,  in  the  exercise  of  a  proper  discretion,  mjiy  designate  <i  paper  that 

he  regards  best  for  the  purpose  of  giving  the  greatest  publicity  to  the  notice, 

even  although  it  may  not  be  the  paper  nearest  to  the  land. 

Secretary  Smith  to  tJie  Commissioner  of  the  Oerieral  Land  Office^  Decern- 

her  19,  1893. 

I  have  considered  the  motion  filed  by  counsel  for  George  B.  Bretell 
for  a  review  of  departmental  decision  of  February  21,  1893  (16  h.  I)., 
178).  The  case  was  certified  to  the  Department,  in  accordance  with 
departmental  decision  of  June  28,  1892  (Bretell  v.  Swift,  14  L.  D.,  697). 

It  will  be  observed,  by  reference  to  the  last  citation,  that  Swift  made 
entry  of  the  Sulphur  Lode  on  May  16, 1891,  after  having  published  his 
notice  for  the  required  length  of  time  in  the  Dead  wood  Weekly  Pioneer^ 
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the  last  publication  being  May  14, 1891.  No  adverse  claim  was  filed, 
but  on  May  15, 1891,  Bretell  tiled  a  verified  protest  against  the  issue 
of  the  patent,  alleging  that  he  was  one  of  the  owners  of  Rochester 
Extension  lode,  a  part  of  which  was  included  in  said  mineral  entry; 
that  the  Sulphur  Lode  is  situated  within  2,000  feet  of  the  incorporated 
limits  of  Lead  City,  where  two  daily  papers  are  published,  and  that 
Deadwood,  where  the  Pioneer  is  published,  is  more  than  two  and  one- 
half  mile^  from  the  Sulphur  Lode;  that — 

owing  to  the  siokness  of  liis  father  and  sister  he  was  obliged  again  to  go  east  to 
Rochester,  New  York,  and  fearing  that  the  parties  who  had  located  the  Sulphur  Lode 
intended  to  apply  for  a  patent  he  instructed  the  men  in  his  employ  whom  he  left  at 
work  npon  and  in  charge  of  the  property  to  keep  track  of  the  Lead  City  papers  and 
inform  him  at  once  if  an  application  for  patent  of  the  '*  Superior'^  I^ode  was  pub- 
lished therein  so  that  he  might  have  a  survey  made  and  file  an  adverse  claim. 

He  also  had  the  Daily  Tribune  sent  to  him  regularly  at  Rochester,  Now  York,  and 
also  had  an  occasional  copy  of  the  Belt  Herald  sent  to  liim  at  the  same  place  by  a 
friend.  That  he  did  not  see  or  know  anything  of  the  filing  of  mineral  appliontion 
No.  581  until  after  his  return  to  Lead  City  on  the  13th  day  of  May,  1891,  for  the  first 
time  since  his  departure  in  November,  1890. 

That  he  was  first  informed  of  said  application  by  one  of  the  ofiiccrs  of  the  United 
States  land  office  at  Rapid  City,  S.  D.,  while  in  conversation  with  him  upon  other 
business  on  the  14  th  day  of  May,  1891. 

Your  office  decided,  February  4,  1892,  that  "the  publication  of  said 
notice  was  not  made  in  a  newspaper  'publislied  nearest  to  such  claim,'" 
as  required  by  law  and  the  regulations.  That  judgment  was  reversod 
by  said  departmental  decision,  it  being  held  therein  "that  the  register 
did  not  exceed  the  official  discretion  vested  in  him  in  ordering  the  pub- 
lication in  the  Deadwood  Pioneer." 

Keview  of  this  decision  is  now  asked,  and  the  errors  specified,  Avhich 
are  necessary  to  consider  in  this  motion,  are  that  it  is  contrary  to  the 
established  regulations;  that  the  publication  of  the  notice  was  not  in 
a  paper  nearest  the  land,  and  in  not  onlering  a  new  publication  or  a 
hearing  to  determine  whether  the  publication  was  madeinanewspax>er 
published  nearest  the  claim,  and  in  directing  your  office  to  consider  the 
affidavits  relating  to  the  posting  of  the  notice  on  the  claim. 

After  a  careful  consideration  of  the  entire  record  in  this  case,  I  am 
impressed  with  the  belief  that  there  should  be  a  modification  of  the 
decision  complained  of.  It  is  conceded  that  the  paper  in  which  the 
notice  was  published  is  not  nearest  the  claim,  but  it  is  claimed  that  by 
the  usual  routes  of  travel  communication  between  the  claim  and  Dead- 
wood  was  quicker  and  easier  than  between  Lead  City  and  the  claim, 
and  that  greater  publicity  was  given  by  publication  in  the  Deadwood 
Pioneer  than  would  have  been  obtained  by  publishing  the  notice  in  one 
of  the  Lead  City  papers;  that  a  high  mountain  intervenes  between 
the  claim  and  Lead  City,  which  prevents  all  direct  communication. 
Affidavits  of  two  persons  are  also  presented  in  which  they  say  that 
Bretell  admitted  t>o  them  that  he  had  received  notice  of  this  applica- 
tion during  the  period  of  publication.    Bretell  denies  this  admission 
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under  oath,  and  he  also  swears  that  there  were  not  to  exceed  three 
copies  of  the  Deadvvood  Weekly  Pioneer  received  at  the  postoffice,  or 
otherwise  distributed  in  Lead  City  during  the  period  of  publication. 

It  api)ears  to  me  that  under  this  showing,  and  in  view  of  all  the  con- 
flicting statements,  there  should  be  a  hearing  ordered  to  ascertain  the 
facts  in  regard  to  both  publication  notice  and  the  posting  of  the  notice 
on  the  claim.  I  am  constrained  to  make  this  order  for  two  reasons f 
first,  it  will  be  noticed  that  Bretell  makes  this  application  in  his  own 
individual  capacity  and  behalf,  but  in  his  protest  alleges  "that  he  is 
one  of  the  owners  of  the  Rochester  Extension.''  It  does  not  appear 
by  the  record  before  me  whether  the  other  owners  did  or  did  not  have 
notice  of  this  application.  If  they  did  have  notice,  then  they  were 
bound  to  act,  and  in  the  absence  of  any  fraud,  Bretell  would  be  bound 
by  their  knowledge.  This  is  upon  the  theory  that  there  was  no  abuse 
of  the  judicial  discretion  with  which  the  register  is  clothed  in  the 
selection  of  the  newspaper. 

Second.  I  am  not  satisfied  firom  the  recx)rd  that  there  was  any  abuse 
of  the  power  of  the  register  and  receiver  in  ordering  the  publication. 
There  is  not  such  a  great  difference  in  the  distance  from  the  claim  to 
the  two  towns  as  would  necessarily  make  the  publication  in  Dead  wood 
void. 

The  concensus  of  the  rules  and  decisions  seems  to  be  that  the  notices 
must  be  published  in  an  established  newspaper,  with  a  bona  fide  cir- 
culation in  the  neighborhood  of  the  claim;  one  that  is  printed  at  the 
place  of  its  publication,  and  is,  in  his  best  judgment|, permanently 
established  and  recognized  by  the  community,  its  advertisers  and 
readers,  as  being  a  fixture.  I  take  it  that  newspapers  of  this  character 
are  to  be  selected  in  preference  to  those  predatory  journals  that  are 
frequently  found  in  new  localities,  established  often  times  for  the  sole 
purpose  of  getting  the  "land  office  notices  and  ready  to  migrate  to 
the  newer  settlement  when  business  becomes  "slack"  from  the  local 
office.  In  the  exercise  of  this  function  the  register  is  clothed  with  a 
discretion  which  has  been  termed  "judicial  discretion,"  subject,  of 
course,  to  review.  In  the  lawful  exercise  of  thjit  discretion  he  may 
select  a  newspaper  that  he  conceives  best  for  the  purpose  of  giving 
the  greatest  publicity  to  the  notice,  even  although  it  may  not  be  nearest 
the  land,  and  especially  would  this  be  true  if  the  one  nearest  the  land, 
in  his  opinion,  did  not  meet  the  requirements  as  to  permanency  and 
general  circulation,  as  defined  above.  And  this  is  the  gist,  in  my 
opinion,  of  the  case  of  Condon  et  al.  t?.  Mammoth  Mining  Go.  (15  L.  D., 
330),  and  nothing  more.    In  that  my  predecessor  said: 

That  portion  of  section  2325  of  the  Revised  Statutes  under  which  notices  of  this 
character  are  published,  necessary  for  consideration  in  the  determination  of  the 
question  here  involved  reads  as  follows : 

"The  register  of  the  land  office,  upon  the  filing  of  such  application,  plat,  field 
notes,  notices  and  alfidavits,  shall  publish  notice  that  such  appUcation  has  been 
made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him  designated  as  pub- 
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lished  nearest  to  saoh  claim;  and  he  shall  also  post  such  notice  in  his  office  for  the 
same  period/' 

I  am  of  the  opinion  that  this  means  that  the  register  shall  publish  the  notice  of 
sach  application  in  a  paper  to  be  by  him  designated  as  being  the  newspaper  pub- 
lished nearest  to  such  claim,  not  by  actual  measurement  in  a  direct  line  between 
newspaper  offices  in  the  same  town  or  city,  but  in  the  nearest  town  or  city  in  which 
a  paper  or  papers  of  established  character  and  general  circulation  is  published. 
Unquestionably,  under  this  statute,  when  several  newspapers  are  published  in  the 
same  town  or  city,  the  register  may  designate  whichever  in  hie  judgment  will  best 
subserve  the  public  interests  and  which  will  give  the  widest  notice  to  the  public 
that  the  entrymen  are  seeking  title  to  a  mine.  From  these  views  it  follows,  that  in 
this  matter  the  register  has  some  discretion  in  the  designation  of  the  newspaper,  as 
to  its  established  character  as  a  newspaper,  the  stability  and  general  circulation 
and  the  like. 

It  is  said  by  the  register,  in  a  commnnication  addressed  to  your 
office,  under  date  of  July  18, 1892,  that  one  of  the  papers  mentioned  by 
Bretell  as  being  published  in  Lead  City  ^^was  short  lived  and  has 
already  ceased  publication." 

You  will  direct  the  local  officers  to  order  a  hearing  for  the  purpose 
of  determining — 

L  Whether  either  of  the  owners,  or  those  in  charge,  of  the  Eochester 
Extension  lode  did  have  notice,  by  publication  or  posting  of  the  appli- 
cation for  patent  for  the  Sulphur  lode. 

n.  Whether  the  publication  of  the  notice  in  the  Dead  wood  Weekly 
Pioneer  was  such  as  was  warranted  by  law  and  the  ruling  in  this  case 
as  to  an  established  newspaper,  and  whether  it  did  have  general  cir- 
culation in  the  vicinity  of  the  claim. 

The  motion  for  review  is  granted  to  this  extent,  and  the  papers  here- 
with returned  for  filing  in  your  office. 


SETTIiEMENT  RIGHTS— BESIDENCII— TENANT* 

FiiEMiNa  «?.  Thompson. 

Residence  on  land  not  sabject  to  settlement  is  ineffective,  if  abandoned  or  discon- 
tinued before  the  land  becomes  sabject  to  settlement  and  not  resumed  nntil  after 
the  intervention  of  an  adverse  right. 

Settlement  rights  can  not  be  maintained  through  the  occupancy  of  a  tenant. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  December  19^  1893. 

The  land  involved  in  this  controversy  are  lots  1,  2,'  and  3,  Sec.  24, 
and  lot  1,  Sec.  25,  T.16  8.,  E.  1  W.,  M.  D.  M.,  San  Francisco  land  dis- 
trict, California. 

John  W.  Fleming  filed  his  pre-emption  declaratory  statement  for  the 
tracts,  on  the  first  of  August,  1890,  alleging  settlement  on  the  7th  of 
September,  1889.  On  the  said  first  of  August,  1890,  William  W. 
Thompson  made  homestead  entry  for  said  lots,  and  for  the  KW.  ^  of 
the  UB.  i  and  the  NW.  J  of  the  NW.  i  of  said  section  26. 
1600— YOL  17 36 
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The  land  in  question  was  formerly  included  within  the  claimed  limits 
of  the  Rancho  San  Jose  Sur  Chiquito,  the  grant  to  which  was  con- 
firmed June  2, 1882.  The  final  survey  of  said  rancho  was  made  in  the 
field  in  December,  1884,  and  January,  1885;  approved  by  the  Surveyor- 
Oeneral  December  5, 1885,  and  patent  issued  May  4,  1888,  at  which 
time  the  plat  was  formally  approved  by  the  General  Land  Office. 

The  township  plat  of  survey  in  which  the  land  is  situated  was  filed 
in  the  local  office  on  the  first  of  August,  1890,  and  the  land  then 
became  subject  to  filing  and  entry,  having  been  subject  to  settlement 
under  the  pre-emption  and  homestead  laws  since  the  approval  of  the 
plat  of  survey. 

Each  of  the  parties  gave  notice  of  his  intention  to  make  final  proof 
on  the  10th  of  November,  1890,  and  in  accordance  therewith,  such 
proof  was  submitted,  and  a  hearing  had  to  determine  the  rights  of  the 
respective  parties. 

After  considering  the  evidence,  the  local  officers,  on  the  13th  of  May, 
1891,  rendered  their  decision,  awarding  the  land  in  controversy  to 
Thompson,  On  the  12th  of  July,  1892,  such  decision  was  affirmed  by 
your  office,  and  a  further  appeal  brings  the  case  to  the  Department. 
In  reference  to  the  facts  of  the  case,  there  is  no  material  conflict. 

On  the  part  of  Thompson  it  was  shown  that  he  settled  on  the  land  in 
controversy  in  June,  1877,  and  maintained  an  actual  residence  thereon 
up  to  October  8, 1887,  at  which  time  he  leased  his  ranch  to  B.  P,  Skin- 
ner for  a  year.  At  the  end  of  the  year  the  lease  was  voluntarily 
renewed  for  another  year.  At  the  end  of  the  second  year  Skinner,  on 
demand,  refused  to  surrender  possession,  and,  on  suit  brought,  he  was 
awarded  possession  by  the  court  for  the  third  year.  At  the  termina- 
tion of  the  third  year  Thompson  resumed  fiiU  possession  and  has  since 
maintained  an  actual  residence  on  the  land. 

On  the  part  of  Fleming  it  was  shown  that  his  first  act  of  settlement 
was  made  September  7,  1889,  when  he  hauled  lumber  on  the  land  to 
build  a  house.  He  established  his  actual  residence  on  the  tract  on  the 
9th  of  that  month,  and  thereafter,  continued  his  residence  thereon. 

It  was  shown  that  the  health  of  Thompson's  wife,  at  the  time  he 
leased  his  ranch  to  Skinner,  and  removed  therefrom,  was  such  as  to 
require  medical  attendance  which  could  not  be  obtained  at  the  ranch, 
and  that  during  his  absence  he  resided  at  San  Jose,  where  his  wife 
received  necessary  medical  attention,  and  his  daughter  went  to  school. 

The  question  in  the  case  is  one  of  law,  and  not  of  fact.  It  is  this: 
Did  Thompson,  at  any  time  after  the  land  in  question  became  subject 
to  settlement  under  the  pre-emption  and  homestead  laws,  make  settle- 
ment thereon  prior  to  that  of  Fleming  f  also,  was  he,  at  the  time  said 
land  became  subject  to  such  settlement,  an  actual  settler  thereon,  in 
contemplation  of  law,  so  as  to  make  his  settlement  relate  back  to  a 
settlement  established  prior  to  survey,  so  as  to  entitle  him  to  the  pref- 
erence right  of  entry  over  Fleming,  under  the  law  t 
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It  is  conceded  that  Thompson  settled  upon  the  land  in  June,  1877, 
and  continued  to  reside  thereon  until  October,  1887,  when  he  leased  it 
to  Skinner,  and  removed  to  San  Jose.  During  all  this  time  the  land 
was  within  the  claimed  limits  of  the  Mexican  grant,  and  had  not  been 
restored  to  the  public  domain,  by  the  segregation  and  patenting  of  said 
grant.  He  did  not  resume  his  residence  thereon  until  October,  1890, 
which  was  more  than  two  years  and  five  months  after  it  became  public 
land  of  the  United  States,  and  more  than  two  months  after  the  plat  of 
survey  was  filed,  and  it  became  subject  to  entry. 

Can  a  settlement,  established  in  person  on  reserved  land,  and  dis- 
continued before  said  land  becomes  a  part  of  the  public  domain,  and 
not  reestablished  by  personal  residence  until  after  the  land  becomes 
subject  to  entry  under  the  public  land  laws,  be  maintained  during  the 
interval  by  an  agent  or  lessee,  so  as  to  defeat  the  rights  of  a  settler 
who  is  actually  residing  on  the  land  at  the  time  its  restoration  to  the 
public  domain  takes  effectf 

In  other  words,  does  the  law  contemplate  that  the  ownership  of  the 
possessory  right  and  improvements  upon  a  tract  of  land,  on  which  a 
personal  settlement  has  been  made,  and  discontinued  (temporarily  per- 
haps) before  the  land  becomes  public  land  of  the  United  States,  is  suf- 
ficient to  constitute  a  settlement  right  on  unsurveyed  land  because 
such  ownership  and  improvements  exist  When  the  land  becomes  public 
land  before  survey,  and  can  such  right  be  maintained  by  the  occupa- 
tion of  such  improvements  by  an  agent  or  tenant  to  the  exclusion  of  a 
subsequent  settler  before  survey  t 

Section  2259,  Bevised  Statutes,  provides  that  any  person  possessing 
the  prescribed  qualifications,  "  who  has  made,  or  hereafter  makes  settle- 
ment in  person  on  the  public  lands  subject  to  preemption,  and  who 
inhabits  and  improves  the  same,"  etc.,  is  entitled  to  the  right  of  entry 
of  the  land  so  settled,  under  the  pre-emption  law,  upon  the  performance 
of  certain  conditions  after  the  plat  of  survey  is  filed,  and  by  the  third 
section  of  the  act  of  May  14, 1880  (21  Stat.,  140),  the  same  right  is 
extended  to  one  who  settles  with  the  intention  of  claiming  the  land 
under  the  homestead  law. 

It  will  be  observed,  however,  that  this  right  depends  upon  a  settle- 
ment in  person  on  the  public  land,  and  upon  inhabitancy  and  improve- 
ment in  person  by  the  settler  on  public  land.  Keither  settlement  by 
proxy,  nor  inhabitancy  and  improvement  by  an  agent  or  tenant,  con- 
fers or  attaches  any  right  under  either  act,  nor  does  settlement  on 
reserved  land,  not  subject  to  pre-emption  confer  any  right.  A  settle- 
ment on  reserved  or  segregated  land  is  of  no  force  or  effect  while  such 
reservation  or  segregation  exists.  Oliver  v,  Thomas  et  ah  (5  L.  D.,  289) ; 
Hosmer  v.  Wallace  (97  U.  S.,  576). 

Lands  claimed  under  Mexican  grants  in  California,  are  excluded 
from  settlement  under  the  pre-emption  laws,  so  long  as  the  claims  of 
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the  grantees  remain  nndetermifted  by  tribunals  and  officers  of  the 
United  States.    Van  Eeynegan  v.  Bolton  (95  U.  S.,  33). 

It  seems  clear,  therefore,  that  Thompson  could  acquire  no  right  to 
the  land  in  controversy  by  reason  of  his  settlement  in  1877,  and  his 
ownership  of  the  improvements  prior  and  up  to  the  time  the  land  became 
part  of  the  public  domain,  May  4, 1888.  At  that  time  he  was  not  per- 
sonally inhabiting  the  land,  but  he  had  leased  it  to  Skinner,  and  was 
himself  residing  elsewhere.  He  did  not  resume  his  personal  residence 
on  the  land  while  it  was  unsurveyed  public  land  of  the  United  States, 
subject  to  pre-emption,  nor  indeed  until  more  than  two  months  after 
the  township  plat  of  survey  was  filed,  and  it  became  subject  to  entry. 
He  had  initiated  no  claim  or  right  by  a  settlement  in  person  on  the 
public  lands  of  the  United  States,  and  he  made  no  inhabitancy  or 
improvement  on  pvAlio  lands.  His  personal  settlement  and  personal 
inhabitancy  were  confined  to  a  period  when  this  land  was  segregated 
and  reserved  from  the  public  domain,  and  the  only  inhabitancy  and 
improvement  thereon  after  it  became  public  land  of  the  United  States, 
and  prior  to  survey  were  by  Skiuner,  as  tbe  tenant  and  lessee  of 
Thompson,  and  by  Fleming  in  his  own  behalf. 

Settlement  can  neither  be  established  nor  maintained  by  proxy.  It 
is  a  personal  act  and  must  be  performed  by  the  settler  in  person. 
Knight  V.  Haucke  (2  L.  D.,  188).  Occupation  through  a  tenant  is  not 
the  maintainance  of  residence  requisite  under  the  public  land  law. 
West  V.  Owen  (4  L.  D.,  412). 

Kesidence  on  land  not  subject  to  entry  is  unavailing  if  abandoned  or 
discontinued  before  the  land  becomes  subject  to  entry,  and  not  resumed 
until  after  the  intervention  of  an  adverse  right.  Grumpier  v.  Swett 
(8  L,  D.,  584),  and  failure  in  residence  is  not  excused  by  bringing  suit 
in  the  courts  for  possession.    Forbes  v.  DriscoU  (3  L.  D.,  370). 

From  the  authorities  cited,  I  think  it  is  clear  that  a  settlement  and 
residence  established  on  reserved  land,  not  subject  to  pre-emption,  con- 
fers no  right.  That  a  legal  settlement  must  consist  of  a  settlement  in 
person^  and  inhabitancy  in  person  on  public  land,  in  order  to  attach  a 
right  under  the  settlement  laws.  K,  however,  a  settlement  is  made  on 
reserved  land,  accompanied  by  personal  inhabitancy  and  improvement, 
which  is  continued  until  the  land  becomes  a  part  of  the  public  domain, 
it  that  instant  becomes  a  legal  settlement,  not  by  reason  of  any  acts 
performed  before  the  land  became  subject  to  settlement,  but  because 
of  the  existence  and  continuance  of  sach  settlement  fipom  that  date. 
The  Department  has  held  that  in  determining  the  rights  of  claimants 
to  such  land,  the  priority  of  their  settlement  may  be  considered. 

Thompson  having  initiated  no  settlement  upon  public  land^  nor  main- 
tained the  settlement  made  by  him  upon  reserved  land  until  it  became 
subject  to  settlement,  possessed  no  rights  that  could  relate  back  to  a 
settlement,  when  he  filed  his  homestead  entry. 
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Fleming,  on  the  contrary,  made  an  actual  personal  settlement  on  this 
land  while  it  was  xmswrYeyeipublio  lands  of  the  United  States,  subject 
to  pre-emption.  He  continued  to  inhabit  and  improve  the  same  until 
survey,  and  subsequent  thereto,  and  filed  his  pre-emption  declaratory 
statement  within  three  months  after  survey.  I  am  of  the  opinion,  there- 
fore, that  he  is  the  only  one  who  acquired  a  legal  right  under  the  law, 
that  will  relate  back  to  the  date  of  his  settlement  before  survey. 

Thompson  made  no  personal  settlement  on  public  land  until  after  the 
settlement  right  of  Fleming  had  attached.  I  recognize  the  equities  of 
Thompson,  but  I  can  not  ignore  the  plain  and  positive  requirenients  of 
law,  and  substitute  therefor  equitable  considerations.  Under  the  law 
the  rights  of  Fleming  are  superior  to  those  of  Thompson,  in  the  land  in 
controversy,  and  the  decision  appealed  from  is  accordingly  reversed. 


Johnson  et  al.  v.  MoKeuelbt. 

Motion  for  review  of  departmental  decision  of  February  16, 1893, 16 
L.  D.,  162,  denied  by  Secretary  Smith,  December  19, 1893. 


mining  claim-sxjrvet— notice  op  application. 

John  K.  Gastneb  et  al. 

An  amended  snryey  and  repablication  of  notice  will  be  required  where  it  is  found 
that  the  land  embraced  witbin  tbe  application;  as  set  forth  in  the  official  survey 
and  published  notice^  is  incorrectly  described. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Officej  Decern- 

ber  19y  1893. 

I  have  considered  the  appeal  of  John  K.  Castner  et  al.  from  yonr 
office  decision  requiring  them  to  re- advertise  their  application  for  patent 
for  the  Yista,  Paragon  and  Puzzler  lode  claims,  the  same  being  mineral 
entry  No.  2597,  Helena,  Montana,  land  district. 

It  appears  that  Castner  et  al.  made  api)lication  for  patent  for  said 
claims,  and  the  same  was  ad  versed  by  James  L.  Henry  et  al.  for  con- 
flict with  the  Bob  Clark  Jode.  Suit  was  instituted  in  the  district  court 
of  Cascade  county,  Montana,  in  support  of  said  adverse.  A  plea  having 
been  entered  to  the  jurisdiction  of  the  court,  the  matter  was  submitted 
to  a  jury,  and  the  verdict  was  that  the  property  involved  "is  situated 
in  the  county  of  Meagher,  State  of  Montana.''  Judgment  was  there- 
fore rendered  for  the  defendants.October  2, 1891.  Final  entry  was  made 
December  31, 1891. 

On  March  3, 1892,  Henry  et  al.  presented  a  protest  against  the  issuance 
of  patent,  in  which  is  recited  the  former  adverse  proceeding;  their 
ownership  of  the  Bob  Clark  lode  and  its  prior  location;  that  the  Para- 
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gon  and  Puzzler  claims  were  shown  by  the  official  survey  to  be  situate 
in  T.  16  K,  E.  8  E.,  in  Cascade  county,  and  on  unsurveyed  lands ;  that 
as  a  matter  of  fact  said  claims  are  situate  in  T.  15  K.,  E.  8  E.,  in 
Meagher  county;  that  relying  on  the  correctness  of  the  survey,  they 
brought  their  action  in  Cascade  county.  They  ask  that  an  order  be 
issued  requiring  applicants  to  re-publish  their  application.  On  October 
3,  1891,  Mike  Hendrickson  filed  a  similar  protest  against  these  claims, 
claiming  the  Zilla  and  Utah  lodes,  as  being  in  conflict  with  said  mineral 
entry. 

On  May  9, 1892,  your  office  ordered  that  the  notice  be  republished, 
as  it  appears  that  the  survey  of  the  Paragon  and  Puzzler  was  errone- 
ous and  misleading.  Subsequently — June  25 — on  petition  of  claimants, 
your  office  "granted  a  stay  of  proceedings  for  60  days,''  in  order  to 
complete  the  record,  and  on  October  15,  following  your  office  again  con- 
sidered the  whole  matter  on  a  motion  for  review  of  said  decision  of 
May  9,  and  overruled  the  motion.  The  case  now  comes  before  this 
Department  on  appeal.  There  are  several  specifications  of  error,  but 
I  think  they  amount  substantially  to  the  claim  that  it  was  error  to  hold 
that  the  applicants  failed  to  have  a  proper  survey  made  of  their  claim 
and  to  give  a  correct  notice  of  their  pending  application  so  that  thos^ 
claiming  adverse  rights  might  have  sufficient  notice  of  the  locus  of  the 
property  sought  to  be  patented. 

The  mining  claims  in  controversy  are  sitaate  in  the  Barker  (unorgan- 
ized) mining  district.  By  the  jury  they  were  found  to  be  in  Meagher 
county.  They  are  within  a  few  hundred  feet  of  the  north  line  of  said 
county,  the  same  being  the  south  line  of  Cascade  county.  This  line 
was  first  run  by  Surveyor  Kern  in  1888,  and  again  by  one  Mclntyre, 
whose  report  was  filed  in  September,  1890,  and  it  seems  to  have  been 
accepted  by  the  county  commissioners  as  the  dividing  line.  By  ex- 
tending the  township  lines  on  the  map  it  is  found  that  T.  16  N.,  R.  8 
E.,  is  in  Cascade  county,  while  T.  15,  same  range,  is  in  Meagher  county. 

The  notices  of  the  location  of  the  Paragon  and  the  Puzzler  lodes 
show  that  each  of  them  was  situated  in  Cascade  county,  and  each  were 
recorded  in  that  county.  The  Paragon  was  located  January  28, 1889, 
and  the  Puzzler  April  17, 1889.  The  Vista  is  described  as  being  in 
Meagher  county;  was  located  May  25,  1885,  and  recorded  in  that 
county. 

The  three  claims  are  not  located  in  a  compact  body,  but,  according 
to  the  plat  of  the  official  survey,  run  lengthwise  in  a  northwesterly  and 
southeasterly  direction,  the  northwesterly  corner  of  the  Paragon  join- 
ing the  Vista  near  its  southeast  corner,  and  the  northwesterly  corner 
of  the  Puzzler  joining  the  Paragon  at  about  the  center  of  its  easterly 
side  line.  Thus  it  will  be  seen  that  the  Vista  is  the  farthest  north, 
hence  nearest  the  county  line,  whilst  the  other  two  claims  extend 
nearly  the  entire  length  south  of  the  south  end  of  the  Vista,  and  that 
much  south  of  the  county  line  and  farther  into  Meagher  county.    The 
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official  plat  also  states  that  they  are  situated  in  ^*  T.  16  'S.j  B.  3  E. 
(unsorveyed),"  and  <^in  Barker  (unorganized)  mining  district,  Cascade 
county,  Montana.''  Throughout  all  the  papers  in  connection  with  this 
entry,  and  in  the  publication  notice,  this  statement  is  also  made. 

These  facts  are  not  controverted,  but  it  is  insisted  by  counsel  that 
sufficient  notice  was  conveyed  to  those  holding  adverse  claims  to  enable 
them  to  defend  their  rights.  I  cannot  agree  with  this  proposition. 
The  locus  of  a  mining  claim  should  be  fixed  with  mathematical 
accuracy,  as  well  in  the  report  of  the  official  survey  as  upon  the 
surface  of  the  earth.  A  better  illustration  for  the  necessity  of  this  can 
not  be  afforded  than  by  the  case  at  bar.  Persons  claiming  adverse 
rights  against  a  mining  claim  are  required  by  law  (Sec.  2326  Bevised 
Statutes)  to  file  the  statement  of  their  claim  in  the  local  office  during 
the  period  of  publicatioD,  and  within  thirty  days  thereafter  "to  com- 
mence proceedings  in  a  court  of  competent  jurisdiction,  to  determine 
the  question  of  the  right  of  iiossession.''  It  is  an  invariable  rule  that 
the  jurisdiction  of  a  State  court,  so  far,  at  least,  as  the  trial  of  real 
property  rights  is  concerned,  is  confined  to  the  county  in  which  the 
land  is  situated.  Kow,  in  this  case,  the  land  is  described  in  the  official 
survey,  the  only  means  provided  by  law  for  fixing  the  locus,  as  being 
in  Cascade  county.  They  brought  suit  in  that  county,  and  the  result 
was  that  the  court,  on  the  verdict  of  the  jury,  decided  that  it  did  not 
have  jurisdiction,  the  land  being  situated  in  another  county.  The 
plaintiffs  were  justified  in  relying  on  the  official  survey.  It  wiU  not 
do  to  say  that  they  were  bound  to  accurately  ascertain  by  their  own 
methods  the  exact  locus  of  the  land.  The  government  commissions 
an  officer  for  that  purpose,  and  thus  holds  out  the  assurance  that  their 
official  acts  may  be  relied  upon,  and,  if  for  any  cause,  those  claiming 
adverse  rights  are  defeated  by  reason  of  a  defective  survey,  the  gov- 
ernment is  certainly  bound  to  put  them  in  statu  quo  as  nearly  as  pos- 
sible, and  that  may  be  done  by  cancelling  the  entry,  requiring  a  cor- 
rected survey,  and  the  re-publication  of  the  notice. 

The  applicants  for  patent  are  not  without  fault  in  this  matter.  The 
Paragon  and  Puzzler  lodes  are  described  as  being  in  Cascade  county, 
while  the  Yista,  located  several  years  prior,  and  nearer  the  county  line 
by  almost  its  entire  length  than  the  others,  is  properly  put  in  Meagher 
county.  Now,  the  Vista  being  in  Meagher  county,  it  follows  as  a  phys- 
ical fact  that  the  others  were  also,  and  it  was  their  duty  to  amend  the 
location  of  the  other  claims  in  accordance  with  the  fact  before  seeking 
to  obtain  an  official  survey. 

Your  office  decision  is  therefore  affirmed. 


TOWNSITB  OP  MOOBE  V.  TtJBNEB  ET  AL, 

Motion  for  review  of  departmental  decision  of  May  31, 1893, 16  L.  D., 
476,  denied  by  Secretary  Smith,  December  19, 1893. 
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APPIilCATION  FOR  SURVET- MEANDER  LINE. 

Edward  C.  Hill. 

An  applioation  for  the  enrvey  of  a  small  tract  of  land,  lying  between  the  meander 
line  of  a  lake  and  the  water's  edge,  will  not  be  granted,  where  the  original 
sarvey  has  stood  for  a  number  of  years,  even  though  the  meandered  boundary 
of  the  lake  may  not  exactly  indicate  the  true  water  line. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  December  19 ,  1893. 

Edward  0.  Hill  has  appealed  firom  the  decision  of  yonr  office,  of 
December  31, 1892,  denying  his  application  for  the  sarvey  of  a  tract 
of  land  extending  into  Lake  Steilacoom,  situated  in  Sec.  4,  T.  20  N., 
B.  2.  B.,  W.  M.,  Washington. 

In  the  case  of  Hardin  v.  Jordan  (140  U.  S.,  371),  it  is  said: 

It  has  never  been  held  that  the  lands  under  water,  in  front  of  snch  grants  of 
meandered  lands,  are  reserved  to  the  United  States,  or  that  they  can  be  afterwards 
granted  oat  to  other  persons,  to  the  injary  of  the  original  grantees.  The  meander 
lines  run  along,  or  near  the  margin  of  such  waters  are  not  run  for  the  purpose  of 
limiting  the  title  of  the  grantee  to  such  meander  lines. 

In  Mitchell  v.  Smale  (140  0".  S.,  406)  Mr.  Justice  Bradley,  delivering 
the  opinion  of  the  Court,  said: 

Our  general  views  with  regard  to  the  effect  of  patents  granted  for  land  around  the 
margin  of  a  non-navigable  lake,  and  shown  by  the  plat  referred  to  therein,  to  bind 
on  the  lake  were  expressed  in  the  preceding  case  of  Hardin  v.  Jordan,  and  need  not 
be  repeated  here.  We  think  it  a  great  hardship,  and  one  not  to  be  endured,  for  the 
government  officers  t-o  make  new  surveys  and  grants  of  the  beds  of  such  lakes,  after 
selling  and  granting  the  land  bordering  thereon,  or  represented  so  to  be.  It  is  noth- 
ing less  than  taking  from  the  first  grantee  a  most  valuable,  and  often  the  most  valu- 
able part  of  his  grant.  Plenty  of  speculators  will  always  be  found,  as  such  prop* 
erty  increases  in  value,  to  enter  it  and  deprive  the  proper  owner  of  its  enjoyment; 
and  to  place  snch  persons  in  possession,  under  a  new  survey  and  grant,  and  put  the 
original  grantee  of  the  adjoining  property  to  his  action  of  ejectment  and  plenary 
proof  of  bis  own  title,  is  a  cause  of  vexatious  litigation,  which  ought  not  to  be  cre- 
ated or  sanctioned. 

And  it  was  held  in  that  case  that  the  i^rojection  of  a  strip  or  tongue 
of  land  beyond  the  meandering  line  of  the  survey,  is  entirely  consis- 
tent with  the  water  of  the  pond  or  lake  being  the  natural  boundary  of 
the  granted  land,  which  n^ould  include  the  projection,  if  necessary  to 
reach  that  boundary. 

There  seems  to  be  no  reason  why  these  principles  are  not  applicable 
to  this  case. 

The  burden  of  the  evidence  submitted,  is  to  show  that  there  has 
been  no  change  in  the  character  of  the  land  along  the  shore  of  the 
lake,  since  the  date  of  official  survey,  at  the  point  where  the  land 
which  is  sought  to  be  surveyed  is  located, 

I  concur  with  you  that  if  this  fact  were  fully  established,  the  Depart- 
ment will  not,  after  so  great  a  lapse  of  time,  direct  a  survey  and  dis- 


DECISIONS   RELATING   TO   THE   PUBLIC  LANDS,  569 

pose  of  a  small  tract  of  land  between  tlie  claim  and  the  water,  althougli 
it  may  be  shown  that  the  meander  line  did  not  exactly  indicate  the 
tme  water  line,  and  that  by  this  means  a  small  fraction  of  land  was 
left  oat  which  might,  or  should,  have  been  included. 

I  can  see  no  reason  to  disturb  the  action  of  your  ofiQce,  denying  the 
application  for  survey,  and  it  is  accordingly  affirmed* 


POMOSENO  OAMPOS. 

Motion  Jdr  review  of  departmental  decision  of  April  11^  1893^  16  L.  D., 
430^  denied  by  Secretary  Smithy  December  19 ^  1893. 


aOXJ)inBB»  DBOIiABATOBT  STATESCBNT— MILITABT  SEBTICE. 

AuauB  V.  MoGuiBB, 
(On  Eeview.) 

* 

In  determining  whether  the  len^h  of  military  service  rendered  by  an  officer  (who 
resigns  from  the  service)  entitles  him  to  file  a  soldier's  declaratory  statement, 
the  period  of  service  should  he  computed  to  the  time  when  he  receives  notice 
that  his  resignation  is  accepted. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office j  Decem- 
ber 19y  1893. 

I  have  considered  the  motion  for  review,  filed  on  behalf  of  McGuire, 
of  the  departmental  decision  rendered  on  the  13th  day  of  April,  1893, 
in  the  case  of  Joseph  Augur  v.  Frank  M,  McGuire,  (reported  in  16  L.  D., 
372)  involving  the  validity  of  the  soldier's  declaratory  statement  filed 
by  said  McGuire,  on  the  23d  day  of  February,  1891,  for  the  SW.  J  of 
the  l>rw.  i,  the  W.  i  of  the  S  W.  J  and  the  SB.  J  of  the  S  W.  J  of  Sec.  23, 
T.  47  K.,  E.  9  W.,  Ashland  land  district,  Wisconsin. 

It  appears  that  on  February  23, 1891,  McGuire  filed  in  said  local 
office  soldier's  declaratory  statement  covering  said  land,  which  state- 
ment was  accompanied  by  his  affidavit  of  service  in  the  army  during 
the  war  of  the  rebellion,  and  also  a  certified  statemeut  by  the  Adjutant- 
General  of  the  State  of  Wisconsin,  made  from  the  records  of  his  office, 
showing  that  McGuire  enlisted  in  Company  0  of  the  8th  Wisconsin 
Infantry  Volunteers  on  the  20th  day  of  July,  1861,  and  was  commis- 
sioned as  second  lieutenant  in  said  company  and  regiment  on  the  4th 
day  of  September,  1861,  to  rank  from  the  29th  day  of  August,  1861 ; 
that  he  was  mustered  into  the  service  of  the  United  States  on  the  9th 
day  of  September,  1861,  for  three  years,  "  and  resigned  on  the  5th  day 
of  October,  1861." 

On  the  24th  day  of  February,  1891,  Joseph  Augur  tendered  his  home- 


570  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

stead  application  for  said  land,  which  was  rejected  on  the  same  day 
by  the  local  oflacers,  on  account  of  McGuire's  prior  filing. 

Augur  did  not  appeal,  but  on  the  11th  day  of  March,  1891,  he  filed 
an  affidavit  of  contest  against  McGuire's  filing,  alleging  that  he  (Augur) 
had  settled  thereon  on  September  15, 1890,  and  had  substantial  improve- 
ments, and  resided  on  it  with  his  family. 

He  made  no  charge  against  the  sufficiency  of  McGuire's  military 
service  to  entitle  him  to  file  soldier's  declaratory  statement  for  said 
land,  but  based  his  claim  entirely  upon  his  alleged  prior  settlement. 
A  hearing  was  had  upon  this  issue.  From  the  testimony  introduced 
the  register  and  receiver  found  that  said  land  had  ^'not  been  settled 
upon  and  cultivated  according  to  law,  and  that  contestant  acquired  no 
prior  settlement  right."  From  this  decision  an  appeal  was  taken  to 
your  office,  and  while  it  was  pending,  within  six  months  after  filing 
his  soldier's  declaratory  statement,  McGuire  tendered  his  application 
to  make  homestead  entry  of  the  tract.  His  application  was  held  by 
the  local  officers,  subject  to  the  result  of  the  contest  initiated  by 
Augur. 

On  the  30th  of  March,  1892,  your  office  affirmed  the  judgment  of  the 
local  officers,  holding  that  Augur  secured  no  right  to  the  land  by  reason 
of  his  alleged  settlement.  In  said  decision  it  was  also  held  that 
McGuire  was  not  qualified  to  file  soldier's  declaratory  statement  for 
the  land,  in  tbat  he  had  not  served  for  ninety  days  in  the  army  of  the 
United  States.  It  was  further  held  that  the  land  was  subject  to  entry 
at  the  time  Augur  presented  his  homestead  application,  and  the  local 
officers  were  directed  to  notify  him  that  his  entry  would  be  made  of 
record,  upon  his  showing  the  proper  qualifications.  In  consequence 
of  such  decision  he  made  homestead  entry  for  the  land  in  question  on 
the  7th  day  of  April,  1892. 

McGuire  appealed  to  the  Department,  alleging  that  your  office 
decision  was  erroneous  in  holding  that  he  was  not  qualified  to  make 
soldier's  declaratory  statement,  in  rejecting  his  homestead  application, 
and  in  allowing  Augur  to  make  homestead  entry  for  the  land. 

The  decision  of  your  office  was  affirmed  by  the  Department  on  the 
13th  of  April,  1893,  by  the  decision  which  I  am  asked,  in  the  motion 
for  review,  to  reconsider  and  recall. 

The  motion  asks  that  the  departmental  decision  be  recalled  and  a  hear- 
ing ordered  to  determine  the  army  service  of  McGuire,  and  is  supported 
by  numerous  affidavits  respecting  such  service. 

In  view  of  the  conclusion  I  reaeh  in  the  case,  it  is  only  necessary  to 
notice  the  third  specification  of  error  contained  in  the  motion  for  review, 
which  is  as  follows : 

<'3.  Said  decision  is  eri'oneous  in  finding  from  the  exparte  statement 
of  the  Second  Auditor  that  McGuire's  'service  in  the  army' termi- 
nated on  October  5,  1861." 

To  determine  whether  it  would  be  of  any  advantage  to  McGuire,  to 
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grant  his  request,  and  order  the  hearing  asked  for  by  him,  I  addressed 
a  communication  to  the  Secretary  of  War,  on  the  3d  of  October,  1893, 
asking  for  an  official  statement  of  McGuire's  military  record. 

In  response  to  such  request,  under  the  same  date,  I  received  the  fol- 
lowing reply: 

In  reply  to  your  letter  of  to-day^  requesting  an  official  statement  of  the  military 
record  of  F.  M.  McGuire,  late  of  Company  C,  8th  Wisconsiu  Infantry  Volunteers, 
I  am  directed  by  the  Secretary  of  War  to  inform  you  that  the  official  records  show 
as  follows : 

Frank  McGuire  was  mustered  into  service  as  second  lieutenant  with  Company  C, 
8th  Wisconsin  Infantry  Volunteers,  at  Madison,  Wis.,  to  date  f^om  September  9, 
1861,  to  serve  for  three  years. 

He  tendered  his  resignation  at  Camp  Randall,  Wis.,  October  5,  1861,  stating  that 
he  deemed  himself  incompetent  to  fulfill  the  duties  imposed  upon  him,  and  it  was 
accepted,  to  take  effect  from  October  5,  1861,  in  Special  Orders  No.  27,  paragraph  2, 
Department  of  the  Missouri,  dated  January  9,  1862. 

It  seems  to  me  that  this  statement  mast  be  held  to  be  conclusive  as 
to  the  length  of  time  McGuire  actually  served  in  the  Army,  for  the 
mere  tender  of  his  resignation  would  not,  and  could  not,  opeiate  as  a 
matter  of  law,  or  fact,  to  take  him  out  of  the  military  service  of  the 
United  States.  This  proposition  is  clearly  settled  by  the  49th  Article 
of  War  (See  Eev.  Stats.,  p.  233)  which  is  as  follows: 

Any  officer  who,  liaving  tendered  bis  resignation,  quits  his  post  or  proper  duties, 
without  leave,  and  with  intent  to  remain  permanently  absent  therefrom,  prior  to  due 
notioe  of  the  acceptance  of  the  same,  shall  be  deemed  and  punished  as  a  deserter. 

It  is  not  shown  when  McGuire  received  the  "due  notice^  of  the 
acceptance  of  his  resignation,  but  surely  it  was  after  the  order  of  Jan- 
uary 9, 1862,  up  to  which  time  he  was  actually  in  the  service,  which 
shows  his  term  of  such  service  to  have  been  more  than  five  months. 

The  departmental  decision  was,  therefore,  erroneous,  wherein  it  was 
found  that  McGuire  had  not  served  in  the  army  for  a  period  of  ninety 
days  or  more.  Said  decision  is  accordingly  recalled  and  set  aside. 
Your  office  decision  appealed  from  is  reversed.  Augur's  entry  must  be 
canceled,  and  McGuire  will  be  permitted  to  make  entry  for  the  land  in 
question  under  his  soldier's  declaratory  statement. 


SWAMP  liAND  GRANT-CHARACTER  OF  LAND. 

MORBOW^  ET  AL.  V.  STATE  OF  OBEaON  ET  AL. 

Lands  coTcred  by  an  apparently  permanent  body  of  water  at  the  date  of  the  swamp 
grant  are  not  of  the  character  contemplated  by  said  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
ber 19  j  1893.    ' 

On  December  20, 1892,  John  Mullan,  Esq.,  as  counsel  for  J.  L.  Morrow, 
et  al.j  filed  in  this  Department  a  petition,  addressed  to  the  Secretary 
of  the  Interior,  praying  liini  to  exercise  his  supervisory  jurisdiction 
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over  certain  proceedings,  had  and  being  had,  in  respect  to  4740.82 
acres  of  public  land  lying  in  Warner  Valley,  Lake  county,  Oregon,  and 
described  in  lists  Nos.  30  and  31  of  swamp  and  overflowed  lands 
selected  by  the  State  of  Oregon,  under  the  provisions  of  the  act  of 
March  12,  1860,  and  of  General  Land  Office  circulars  of  November  21, 
1850,  and  April  18,  1882,  in  the  land  district  of  Lakeview,  Oregon. 
Copies  of  said  petition,  and  of  eight  exhibits  filed  therewith,  were 
served  upon  the  governor  of  the  State  of  Oregon.  Said  lists  Nos.  30 
and  31  had  been  approved  by  Secretary  Noble  himself,  on  April  9, 
1892,  and  December  3,  1892,  respectively,  "subject  to  any  valid 
adverse  right  that  may  exist  to  any  of  the  tracts  therein  described." 

On  January  9, 1893,  the  Secretary  took  cognizance  of  said  x>etition, 
and  transmitted  it  to  your  office  for  your  information  and  report  there- 
on, and  directed  that  you  issue  no  patents  to  the  State  of  Oregon  for 
lands  within  "  said  survey,"  until  further  advised  by  this  Department. 
You  were  also  instructed  to  transmit  with  your  report,  all  motions  and 
protests  filed  by  counsel  against  the  approval  of  said  list  No.  31. 

On  January  23, 1893,  James  B.  McOrellis,  as  "attorney  for  E.  F. 
McConnaughy,  et  ah,  assiguees  of  the  State  of  Oregon,"  filed  in  this 
Department  a  petition  addressed  to  the  Secretary  of  the  Interior,  pray- 
ing that  orders  be  issued  to  patent  to  the  State  of  Oregon  the  lauds 
described  in  said  list  No.  30.  A  copy  of  said  petition  was  served  upon 
Mr.  Mullan. 

On  the  same  day,  January  23, 1893,  Messrs.  John  Mullan  and  Jos. 
K.  McCammon,  as  "counsel  for  the  heirs  of  Emma  Neasliam,  George  F, 
Maupin,  Jesse  B.  Morrow  and  J.  L,  Morrow,  et  ah,  dry  land  claim- 
ants," filed  in  this  Department  a  supplemental  statement  with  twenty- 
three  exhibits  attached  thereto,  in  further  support  of  Mullan's  petition 
filed  December  29, 1892.  Service  of  said  petition  was  acknowledged 
by  Mr.  James  B.  McOrellis,  as  attorney  for  the  assignees  of  Oregon. 

On  January  24, 1893,  your  office  made  report  as  required  by  said 
departmental  letter  of  January  9,  1893,  and  transmitted  therewitli 
fifteen  files  of  papers. 

On  February  10, 1893,  Messrs.  Mullan  and  McCammon  filed  in  this 
Department  another  voluminous  statement,  with  ten  exhibits  attached 
thereto,  and  service  of  same  was  acknowledged  by  Mr.  McOrellis, 

On  March  2, 1893,  my  predecessor,  on  consideration  of  your  report 
aforesaid,  and  the  accompanying  papers,  "  and  other  charges  and  alle- 
gations madain  certain  papers  filed  here,"  since  his  former  letter,  by 
Messrs.  McCammon  and  Mullan,  was  "of  opinion  that  all  action  tend- 
ing to  the  approval  or  patenting  of  lands  to  said  State,  embraced  in 
the  Neal  survey,  should  be  further  suspended."  And  in  his  letter  to 
your  office,  of  that  date,  he  revoked  and  canceled  his  own  approval  of 
said  swamp  land  lists  Nos.  30  and  31,  and  directed  you  to  take  proper 
steps  to  make  said  revocation  and  cancellation  formally  effective.  He 
also  directed  you  at  once  to  make  full  report  to  this  Department  in 


DECISIONS  RELATING   TO   THE   PUBLIC  LANDS.  573 

relation  to  all  matters  set  forth  by  Messrs.  McCammon  and  Mollan,  so 
fiftr  as  the  same  came  within  the  cognizance  of  your  office,  transmitting 
here  all  papers  relating  to  said  matters,  that  the  same  might  be  folly 
considered,  and  proper  directions  given  in  the  premises. 

By  your  letter  "K,"  of  March  13, 1893,  yon  made  the  report  required 
by  my  predecessor,  and  transmitted  therewith  twenty-four  files  of 
papers,  deemed  by  yourself  pertinent.  With  your  letter  "  K,"  of  March 
27, 1893,  you  transmitted  plats  of  surveys,  documents  and  papers,  col- 
lected in  files,  and  marked  by  the  letters  of  the  alphabet  from  A  to  M, 
inclusive,  the  same  being  papers  which  Messrs.  Mullan  and  McCam- 
mon, on  one  side,  and  Mr.  McCrellis  on  the  other,  deemed  pertinent, 
and  desired  to  have  transmitted  for  consideration  by  the  Secretary. 

With  your  letters  of  April  6,  and  April  19, 1893,  you  transmitted 
other  papers,  which  were  deemed  by  your  office,  or  by  counsel,  as 'per- 
tinent, and  proper  to  be  considered  by  the  Secretary. 

Between  March  2,  and  August  2, 1893,  Messrs.  Mullan  and  McGam- 
mon,  attorneys  for  Morrow,  and  others,  have  filed  eight  papers;  and 
Mr.  McCrellis,  and  Messrs.  Stockslager  and  Heard,  as  attorneys  for  B. 
F.  McCannaughy,  and  others,  assignees  of  the  State  of  Oregon,  have 
filed  six  papers,  containing  arguments,  statements  and  affidavits  in 
support  of  their  several  contentions;  of  all  which  both  sides  have  had 
notice. 

And  now,  with  all  parties  interested  present  here  by  counsel,  duly 
notified  and  fully  heard,  and  after  careful  examination  and  supervision 
of  the  great  mass  of  papers  before  me,  containing  all  the  information 
accumulated  during  many  years  of  eager,  intelligent  and  industrious 
contest,  I  proceed  to  make  such  decisions,  and  give  such  directions  as 
appear  to  me  to  be  lawful,  right  and  proper. 

The  lands  involved  in  the  pending  controversy  are  embraced  in  lists 
]^O8.30  and  31,  of  swamp  and  overflowed  lands  which  had  been  selected 
by  the  State  of  Oregon,  in  Lakeview  laud  district,  and  which  lists  were 
approved  by  the  Secretary  of  the  Interior  on  April  9,  1892,  and 
December  3,  1892,  respectively,  subject  to  any  valid  adverse  rights 
that  might  exist  as  to  any  of  the  tracts  therein  described. 

When  these  lists  were  presented  to  the  Secretary  of  the  Interior,  for 
his  approval,  they  appeared  to  be  clear  lists  of  swamp  and  overflowed 
land,  to  which  were  attached  the  certificates  of  the  clerk  of  the  swamp 
land  division  and  the  Commissioner  of  the  General  Land  Office,  certify- 
ing that  said  lands  were  swamp  and  overflowed  within  the  meaning  of 
the  act  of  September  28, 1850,  and  that  upon  examination  of  the  tract 
books  of  that  office  the  claim  of  the  State  had  been  found  to  be  free 
from  conflict  by  sale  or  otherwise.  Upon  these  certificates  the  Secretary 
approved  the  lists.  Subsequently,  however,  upon  information  fur- 
nished by  the  Land  Office  that  adverse  claims  to  tracts  involved  in  said 
lists  were  then  pending  in  that  office,  and  had  not  been  disposed  of, 
and  that  the  character  of  said  lands  was  contested  by  adverse  claim- 
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ants  the  Secretary  directed  that  the  Commissioner  re-transmit  to  the 
Department  all  the  papers  in  said  case.  Thereupon  the  Secretary 
revoked  and  canceled  his  approval  of  said  swamp  lands  lists  36  andSl, 
and  directed  the  Commissioner  to  make  snch  revocation  and  cancella- 
tion formal  and  effective,  and  to  make  fall  report  to  the  Department  in 
relation  to  all  of  the  matters  set  forth  in  the  petition  of  the  several 
claimants.  Upon  the  filing  of  the  Commissioner's  report  thereon, 
counsel  for  the  State  and  also  those  for  the  contestants  were  notified 
that  they  would  be  permitted  to  file  arguments  in  said  case;  and  the 
question  now  presented  by  said  report  is  whether  said  lands  were 
swamp  and  overflowed  within  the  meaning  of  the  acts  of  September  28, 
1850,  and  March  12, 1860. 

A  careful  review  of  the  testimony  in  this  case  shows  beyond  all  ques- 
tion that  the  lands  involved  in  this  controversy  were  once  covered  by 
a  large  body  of  water,  known  as  Lake  Warner;  and  that,  at  the  date  of 
the  grant  and  of  the  survey,  all  the  lands  embraced  in  lists  30  and  31 
were  covered  by  this  lake — ^which,  according  to  the  testimony  of  some  of 
the  witnesses,  was  too  deep  to  be  forded;  and  that  between  1874  and 
1877  the  water  began  to  recede,  so  that  now  almost  the  entire  tract 
which  was. formerly  the  bed  of  the  lake  is  comparatively  dry;  and  that 
the  recession  was  quite  rapid  during  the  last  two  years  prior  to  March 
30, 1889. 

The  ruling  of  the  Department  is,  that  the  lands  covered  by  an  appar- 
ently permanent  body  of  water  at  the  date  of  the  swamp  grant  are  not 
of  the  character  contemplated  by  the  grant.  (State  of  California,  14  L. 
D.,  253.)  If  this  ruling  be  adhered  to  in  this  case,  and  I  see  no  reason 
to  depart  from  it,  the  lands  embraced  in  said  lists  are  clearly  not  of  the 
character  contemplated  by  the  grant,  and  the  State  has  no  claim  to 
them  as  swamp  and  overflowed  lands. 

It  seems  that  nearly,  if  not  quite  all,  of  the  lands  aforesaid,  described 
by  subdivisions  in  lists  30  and  31,  and  embraced  in  this  decision,  are 
claimed  under  the  pre-emption,  homestead,  timber-culture,  and  desert- 
land  laws,  by  persons  who  initiated  their  proceedings  in  the  year  1889; 
that  nearly,  if  not  quite  all,  of  said  claims  have  been  contested  by  the 
State  of  Oregon,  or  by  persons  alleged  to  be  her  assignees,  and  that  many 
decisions  have  been  made  in  favor  of  such  contestants.  Indeed,  it  is 
stated  in  the  printed  brief  of  Messrs.  McCrellis,  Stockslager  and  Heard, 
that  only  fourteen  such  cases  are  left  in  the  land  office  to  be  disposed 
of,  including  two  applications  to  file.  The  papers  before  me  are  not 
sufficient  to  enable  me  to  ascertain  the  present  status  of  said  claims 
and  contests,  with  precision.  I  therefore  direct  that  you  cause  all 
decisions,  recommending  or  holding  for  cancellation  entries  or  declar- 
atory statements,  upon  the  ground  that  the  lands  in  contest  were 
granted  to  the  State  of  Oregon  as  swamp  and  overflowed  lands,  by  the 
act  of  March  12, 1860,  to  be  set  aside  and  annulled,  and  the  cases 
reinstated;  and  aU  contests  based  upon  said  ground,  alone^  to  be  dis- 
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missed;  and  that  you  require  all  bona  Me  claims  to  said  lands,  law- 
fully initiated,  to  be  prosecuted  and  perfected  with  all  due  diligence, 
according  to  law  and  the  Bules  of  Practice. 

Lists  30  and  31,  and  all  the  papers  filed  in  connection  therewith,  are 
herewith  returned. 


STATE  SELECTIONS~ACT  OF  FEBBUAIIT  89,  1889. 

State  of  Washington. 

Seleotions  onder  section  12,  act  of  February  22, 1889,  for  public  building  purpoees, 
muBt  be  made  in  legal  sub-divlBions  of  not  less  than  one  quarter  section. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  JDecem- 

her  19j  1893. 

Olympia,  Washington,  list  No.  1,  of  selection  for  public  buildings 
under  section  12  of  the  act  of  February  22, 1889  (26  Stat.  676),  was 
returned  with  departmental  communication  dated  June  22, 1893,  for 
the  reason  that  said  list  was  made  up  of  selections  of  less  than  a  quar- 
ter section. 

Said  section  granted  a  specific  quantity  of  land  to  be  selected  and 
located  ^4n  legal  subdivisions  as  provided  in  section  ten  of  this  act," 
and  section  10  provides  for  selections  ^'in  legal  subdivisions  of  not  less 
than  one-quarter  section.^ 

I  am  now  in  receipt  of  your  letter  of  November  13, 1893,  in  explana- 
tion of  the  previous  action  in  submitting  said  list  for  approval,  in  which 
my  attention  is  called  to  the  instructions  contained  in  departmental 
communication  of  April  22, 1891  (12  L.  D.,  400),  which,  you  state,  are 
in  conflict  with  my  action  taken  in  returning  this  list. 

In  said  communication  the  eflfect  of  the  act  of  February  28,  1891 
(26  Stats.,  796),  amending  sections  2275  and  2276  of  the  Bevised 
Statutes,  upon  the  provisions  of  the  act  of  February  22,  1889  {supra)^ 
was  considered,  and  it  was  held  that,  so  far  as  in  conflict,  the  grant  of 
school  lands  should  be  administered  and  adjusted  in  accordance  with 
the  later  legislation. 

Said  amendment  of  sections  2275  and  2276  B.  S.,  relates  solely  to  the 
question  as  to  what  losses  will  support  an  indemnity  selection  under 
the  school  grant,  the  manner  of  its  ascertainment,  and  the  effect  of 
selection  upon  the  basis  assigned. 

It  does  not  by  terms  or  implication  conflict  with  the  requirement 
made  in  the  act  of  February  22, 1889,  that  the  selections  are  to  be 
made  ^'  in  legal  subdivisions  of  not  less  than  one  quarter  section." 

Again,  the  grant  made  by  the  12th  section,  under  which  the  selec- 
tions under  consideration  are  based,  is  one  of  a  specific  quantity  to  be 
selected. 

It  has  no  indemnity  provision  as  the  school  grant,  and  can  in  nowise 
be  affected  by  the  amendment  of  sections  2275  and  2276. 

The  previous  instructions  given  in  this  matter  will,  therefore,  be 
carried  into  effect* 
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SCHOOL  INDEIdNITr— FOREST  RESERVATIONS. 

Instructions. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  December 

19j  1893. 

I  am  in  receipt  of  your  office  letter  of  November  27, 1893,  enclosing 
copy  of  a  letter  to  the  register  and  receiver  at  Los  Angeles,  California, 
relative  to  certain  school  indemnity  selections  in  said  district,  made 
upon  the  bases  of  deficiencies  in  school  sections  caused  by  said  sections 
being  swamp  and  overflowed.  The  Department  has  held  that  the 
swampy  character  of  a  school  section  affords  no  basis  for  indemnity, 
and,  in  view  of  this  decision,  the  State  of  Oalifornia  requests  that  all 
of  the  original  selections  made  upon  a  swamp  land  basis  be  canceled, 
and  that  amendatory  application  designating  as  the  basis  of  deficiency 
lands  within  the  tbrest  reserves  be  accepted  in  lieu  thereof. 

Upon  this  request  you  give  the  following  instructions  to  the  register 
and  receiver: 

First,  tliat  all  selections  and  applications  to  select  npon  the  basis  of  swamp  lands 
most  be  canceled.  Seoondf  that  the  applications  professing  to  be  amendatory  of 
former  invalid  selections,  whereby  other  school  lands  are  designated  as  the  basis  of 
the  selection,  can  only  be  accepted  as  new  applications  or  selections  nnder  which 
the  right  of  the  State  to  the  laud  selected  will  take  effect  only  from  the  time  that 
snch  new  application  was  presented  at  yonr  office  for  filing,  in  the  absence  of  adverse 
claims.  Third,  that  nnsurveyed  school  sections  that  are  clearly  shown  to  be  within 
the  limits  of  either  of  said  forest  reservations  will  be  considered  valid  basis,  to  the 
extent  of  640  acres  for  each  full  section,  for  the  selection  of  school  indemnity  land. 
Fourth,  that  selections  upon  the  basis  of  surveyed  school  sections  within  the  said 
forest  reservations  will  not  be  allowed  under  any  circumstances ;  and  all  applications 
upon  this  character  of  basis  now  on  file  will  be  rejected,  and  the  selections  canceled. 

The  letter  of  instructions  to  the  register  and  receiver  is  submitted 
to  the  Department  for  its  consideration,  with  request  to  be  advised 
whether  such  course  should  be  approved,  and  if  not,  to  be  instructed 
in  the  premises. 

I  see  no  objection  to  the  instructions.  They  appear  to  be  in  accord- 
ance with  the  decisions  of  the  Department  governing  school  indemnity 
selections. 


PRACTICE-REVIEW— OBDER  FOR  HEARING. 

MoChesney  et  al.  v.  Aberdeen  et  al. 

Review  of  a  departmental  decision  ordering  a  hearing  will  not  be  granted,  where 
the  questions  raised  b  j  the  motion  may  be  considered  when  final  action  is  taken 
on  the  merits  of  the  case. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  De- 
cember 19j  1893. 

John  T.  McChesney  has  filed  a  motion  to  ^^  set  aside  and  revoke " 
departmental  decision,  dated  April  22, 1893  (16397),  involving  the  SE« 
J  of  Sec.  14,  T.  123  N.,  R.  64  W.,  Aberdeen,  South  Dakota, 
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It  appears  that  one  Abner  C.  McAllister  had  on  October  3,  and  Octo- 
ber 20, 1887,  applied  to  file  a  pre-emption  declaratory  statement  for  the 
land,  and  your  office  on  February  20,  18913,  sustained  the  action  of  the 
local  officers,  rejecting  his  application  because  the  land  applied  for  was 
included  within  the  incorporated  limits  of  the  city  of  Aberdeen. 

In  your  said  office  decision,  the  application  of  the  city  of  Aberdeen, 
filed  through  its  mayor,  to  enter  the  land  as  an  additional  entry  to  the 
townsite  of  Aberdeen,  was  also  rejected,  because  the  city  "  in  no 
manner  owes  its  existence  to  the  townsite  laws  of  the  United  States, 
but  was  incorporated  under  the  territorial  laws  of  Dakota,  being 
located  wholly  on  private  lands." 

Other  applications  for  the  land  were  also  rejected,  but  the  applica- 
tions of  John  T.  McOhesney  and  Joseph  M.  Kean,  presented,  respect- 
ively, on  October  20,  1887,  and  March  27,  1889,  to  locate  Porterfield 
scrip — the  former  for  the  S.  i  and  the  latter  for  the  N.  ^  of  said  SE,  i — 
were  allowed. 

From  your  said  office  decision  it  appears  that  McAllister  was  the 
only  appellant,  and  in  the  decision,  revocation  of  which  is  asked,  the 
Department,  under  its  supervisory  powers,  directed  that  a  hearing  be 
had, 

when  the  facts  in  regard  to  its  settlement,  occupation  and  use  may  bo  ascertained, 
in  order  that  the  Department  may  have  a  basis  upon  which  to  determine  its  Cutnre 
disposal,  whether  it  should  be  entered  as  a  part  of  the  townsite  of  Aberdeen,  or  as 
a  separate  townsite,  or  should  be  awarded  to  the  preemption  claimant  or  to  the 
scrip  applicants.  The  facts  are  not  known  to  the  Department,  and  before  an  intel- 
ligent and  just  decision  can  be  rendered  the  facts  must  be  known. 

It  will  thus  be  seen  that  no  decision  was  rendered  on  the  merits,  on 
account  of  tlie  absence  of  certain  facts  upon  which  a  proper  disposal  of 
the  land  depended,  and  a  hearing  was  ordered  that  those  facts  might 
be  ascertained. 

It  is  insisted  that  said  departmental  deoisiou  should  be  revoked,  be- 
cause u(me  of  the  parties  for  whose  benefit  the  hearing  was  ordered  can 
ever  obtain  title  to  the  tract  under  any  law  now  in  existence;  that  Mc- 
Allister, the  pre  emption  claimant,  can  not  enter  the  laud  because  the 
same  is  within  the  incorporated  limits  of  Aberdeen,  and  tliat  his  claim  is 
not  strengthened  by  the  remedial  act  of  March  3, 1877 ;  that  as  to  all  other 
claimants,  the  decision  of  your  office  became  final  by  reason  of  their 
failure  to  appeal  therefrom,  and  the  supervisory  power  of  the  Secretary 
of  the  Interior  can  not  be  invoked  to  restore  rights  they  may  have  lost 
at  the  expense  of  the  bona  fide  scrip  applicants;  that  even  if  this  were 
not  true,  the  city  of  Aberdeen  can  not  make  an  additional  entry  of  the 
tract,  because  there  is  no  law  authorizing  the  purchase  of  the  land  for 
the  benefit  of  squatters  thereon,  especially  where  applications  therefor 
were  made  after  McChesney  applied  to  locate  his  Porterfield  scrip 
thereon. 

Without  discussing  the  various  questions  of  law  presented  by  this 
motion,  it  is  sufficient  to  say  that  the  Department,  in  its  said  decision, 
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did  not  reject  the  claim  of  Mr.  McGhesney,  under  his  scrip  application, 
nor  was  it  decided  that  McAllister  or  the  city  of  Aberdeen  is  entitled 
to  the  land ;  but  it  was  decided  that  a  proper  disposal  thereof  depended 
upon  certain  facts  not  known  to  the  Department,  and  which  oould  be 
determined  only  by  a  hearing,  which  was  ordered. 

When  the  Department  postpones  the  consideration  of  a  case  and  a 
decision  on  the  merits  thereof,  awaiting  facts  which  are  deemed  impor- 
tant to  a  proper  disposal  of  the  land  and  a  hearing  is  directed  tor  that 
purpose,  it  is  not  perceived  where  any  injury  may  result  to  an  honest 
litigant,  except  the  necessary  one  of  a  short  delay. 

Since  an  appeal  will  not  lie  from  a  decision  of  your  office  ordering 
a  hearing  (Practice  Rule  81;  Reeves  v.  Emblen,  8  L.  D.,  444),  it  is 
difficult  to  see  upon  what  principle  a  departmental  decision  will  be 
^'set  aside  and  revoked"  for  makiug  a  like  order. 

At  all  events,  the  various  questions  raised  by  this  motion  may  be 
considered  when  action  is  taken  on  the  merits  after  the  hcaiing. 

The  motion  is  therefore  denied. 


SUliVEY-ISOI^ATED  TRACT— I3LAWD. 

Case  v.  Church. 

An  order  for  the  snrvey  of  an  island  and  the  sale  thereof  as  an  isolated  tract  is  a 
final  departmental  adjudication  thut  the  land  is  the  property  of  the  Uuit«d 
States,  and  the  determination  jf  aUeged  adverse  rights  of  riparian  owners  most 
thereafter  be  left  to  the  courts. 

First  Assistant  Secretm-y  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office,  December  19,  1893. 

I  have  considered  the  case  of  Timothy  B.  Case  v.  Frank  B.  Church, 
on  appeal  from  the  decision  of  your  office,  of  June  6,  1802,  dismissing 
the  appeal  and  protest  of  Case,  and  denying  his  application  to  enter 
lots  9  and  10  of  Sec.  11,  and  lots  6  and  7  of  Sec.  14,  T.  5  If.,  K.  6  B.,  of 
the  Grayling  land  district,  Michigan. 

The  land  in  controversy  is  an  island  in  Long  Lake,  Michigan,  and  it 
appears  that  said  Case  bought  the  island,  with  improvements,  from 
one  Charles  Bennett,  about  September  8, 1879,  for  $1000,  took  posses 
sion  of  the  same,  and  has  continued  to  reside  thereon  ever  since,  hav- 
ing in  the  meantime  made  considerable  valuable  improvements  on  the 
same. 

Some  time  in  1888  he  discovered  that  his  title  was  imperfect,  and 
thereupon  he  began  to  take  such  steps  as  seemed  to  him  proper  and 
necessary  to  perfect  the  same.  On  July  21, 1890,  he  made  formal  appli- 
cation for  the  survey  of  said  island.  This  application  was  approved  by 
the  Secretary  of  the  Interior  October  20,  1890,  and  the  survey  directed 
to  be  made,  and  the  land  ordered  to  be  sold  as  government  land  under 
Sec.  2455,  of  the  Revised  Statutes,  aforesaid. 
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Pursuant  to  this  order,  the  tract  was  surveyed  and  regularly  sold  on 
November  17, 1891.  The  appellee  Church  became  the  purchaser  at  the 
price  of  $1371.00,  paid  the  purchase  price,  and  the  register  and  receiver 
issued  to  him  cash  certificate  and  receipt. 

This  action  was  then  instituted  by  the  appellant  to  prevent  the  issue 
of  patent  to  the  purchaser,  and  at  the  same  time  the  said  appellant 
made  application  to  enter  said  tract  of  land  under  the  preemption  laws. 

After  the  decision  of  your  office,  aforesaid,  the  question  of  the  right 
of  pre-emption  seems  to  have  been  abandoned,  and  the  brief  filed  here 
by  appellant's  attorney  is  addressed  exclusively  to  the  question  of  the 
power  and  duty  of  the  government  to  consider  appellant's  equities  in 
the  case,  and  earnestly  insists  that  the  said  Church  be  denied  patent 
to  the  land,  for  the  reason  that  the  land  bordering  on  Long  Lake  had 
been  long  since  patented  to  various  parties  without  limitations  or  restric* 
tions,  and  that  under  the  decision  of  the  supreme  court,  in  the  case  of 
Hardin  v,  Jordan  (140  U.  S.,  371),  and  under  the  laws  of  the  State  of 
Michigan,  the  government  had  parted  with  its  title  to  said  island,  to 
riparian  proprietors,  and  that  appellant,  by  virtue  of  his  long  contin- 
uous adverse  possession  of  said  island,  had  acquired  prescriptive  title 
thereto. 

These  are  questions  essentially  for  the  courts  to  determine,  and  have 
no  proper  place  in  departmental  adjudications.  The  question  as  to 
whether  the  land  in  controversy  is,  or  is  not,  the  property  of  the  United 
States  government  became  res  adjudicata,  so  far  as  the  power  of  this 
Dei)artmcnt  extends,  when  it  was  ordered  sold  by  the  Secretary  of  the 
Interior. 

The  judgment  of  your  office  is  approved  and  affirmed* 


PRB-BMPTION-CITIZKNSHSP— NATURALIZATIOIT. 

Meriam  v.  PoGai. 

Th«  residence  of  an  alien  in  this  country  for  the  last  three  years  of  his  minority 
quallHes  such  person,  in  the  matter  of  citizenship,  as  a  pre-emptor,  without 
previous  iiling  of  declaration  of  intention  to  become  a  citizen. 

The  minor  child  of  an  alien,  who  has  declared  his  intention  to  become  a  citizen 
but  does  not  complete  his  nutnralization  before  the  child  attains  his  majority, 
occupies  under  the  i)re-emption  law  the  status  of  a  person  who  has  tiled  his 
declaration  of  intention  to  become  a  citizen. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Deccin- 

her  Iff  J  l.'^DS, 

On  the  7th  of  October,  1892,  you  transmitted,  on  the  part  of  Maria 
Poggi,  a  motion  for  review  of  the  decision  rendered  by  the  Department 
on  the  27th  of  July,  1892  (unreported),  in  the  case  of  P.  B.  Meriam 
against  said  Poggi. 

The  land  involved  in  the  controversy  is  lot  4,  Sec.  18,  T.  18  S.,  B.  1 


580  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

W.,  and  fractional  lot  1,  Sec.  13,  T.  18  S.,  E.  2  W.,  S.  B.  M.,  Los  An- 
geles  land  district,  California. 

Meriam  made  homestead  entry  for  the  land  on  the  2l8t  of  May,  1887. 
On  the  2d  of  June,  of  that  year.  Miss  Poggi  presented  her  pre-emption 
declaratory  statement  for  the  land,  alleging  settlement  on  the  16th  of 
March.  Inasmuch  as  she  alleged  settlement  prior  to  the  entry  of 
Meriam,  her  filing  was  accepted. 

Afterwards  she  presented  her  final  proof,  Meriam  appearing  and  pro- 
testing against  the  acceptance  of  the  same.  The  local  officers  rejected 
her  proof,  holding  that  she  was  not  a  qualified  pre-emptor  at  the  date 
of  her  settlement,  and  that  between  that  date  and  the  date  of  her 
declaration  of  intention  to  become  a  citizen  of  the  United  States — May 
30, 1887 — the  right  of  Meriam  under  his  homestead  entry  attached. 
That  decision  was  affirmed  by  you  on  the  24th  of  August,  1891,  and 
by  the  Department  on  the  27th  of  July,  1892.  The  facts  upon  which 
the  departmental  decision  was  based,  were  that  Miss  Poggi  was  born 
•in  Italy  in  1865,  that  she  came  to  this  country  with  her  parents  when 
about  eighteen  years  of  age,  and  that  she  made  no  declaration  to 
become  a  citizen  until  May  30, 1887,  the  same  day  that  she  made  her 
declaratory  state. nent,  which  was  after  Meriam  had  made  homestead 
entry  for  the  land. 

In  the  motion  for  review,  in  addition  to  those  facts,  it  is  made 
to  appear  that  the  father  of  Miss  Poggi  declared  his  intention  to 
become  a  citizen  of  the  United  States  during  her  minority,  but  did 
not  attain  full  citizenship  before  she  reached  her  majority. 

Section  2167  of  the  Revised  Statutes  of  the  United  States  provides 
as  follows: 

Any  alien,  being  under  the  age  of  twenty-one  years^  who  has  resided  in  the 
United  States  three  years  next  preceding  his  arriving  at  age,  and  who  has  continued 
to  reside  therein  to  the  time  he  may  mnke  application  to  be  admitted  a  citizen 
thereof,  may,  after  he  arrives  at  the  age  of  twenty-one  years,  and  after  he  has 
resided  five  years  within  the  United  States,  including  the  three  years  of  his  minor- 
ity, be  admitted  a  citizen  of  the  United  States,  without  having  made  the  declara- 
tion required  in  the  first  condition  of  section  twenty- one  hundred  and  sixty-five; 
but  such  alien  shall  make  the  declaration  required  therein  at  the  time  of  his  ad- 
mission; and  shall  further  declare,  on  oath,  and  prove  to  the  satisfaction  of  the 
court,  that,  for  two  years  next  preceding,  it  has  been  his  bona  fide  intention  t-o 
become  a  citizen  of  the  United  States;  and  he  shall  in  all  other  respects  comply 
with  the  laws  in  regard  to  naturalization. 

The  counsel  for  Miss  Poggi  claim,  that  under  this  section  of  the 
Revised  Statutes  she  was  relieved  from  any  act  looking  towards  her 
naturalization,  until  two  years  after  she  became  of  age.  At  that  time 
she  would  have  resided  five  years  in  the  United  States,  including  the 
three  years  of  her  minority,  and  might  then  become  a  citizen  of  the 
United  States,  without  any  declaration  of  intention,  except  such  as 
she  would  be  required  to  make  at  the  time  of  her  admission.  That 
during  those  two  years  she  was  a  qualified  pre-einptor,  so  far  as  the 

uestion  of  citizenship  was  concerned,  and  her  rights  as  a  pre-emptor 
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could  only  be  defeated  by  her  neglecting  to  become  a  citizen  at  the 
proper  time. 

The  question  involved  was  squarely  passed  upon  by  Secretary 
Delano,  in  the  case  of  Dougherty  v.  California  and  Oregon  Railroad 
Co.,  reported  in  Copp's  Public  Land  Laws  for  1882,  volume  2,  page  929. 
Dougherty  was  an  alien,  who  came  to  this  country  before  he  was  eight- 
een years  of  age.  After  arriving  at  the  age  of  twenty-one,  he  settled 
on  and  filed  for  a  tract  of  public  land  as  a  pre  emptor.  He  was  after- 
wards admitted  to  citizenship  under  section  2167,  Revised  Statutes. 

It  was  urged  against  the  claimant  that  at  the  date  of  his  alleged 
•settlement  he  was  not  a  qualified  pre  emptor,  and  not  capable  of  acquir- 
ing title  to  public  land  under  the  pre  emptiou  law.    It  was  held 

that  his  nataraliz:ition  had  a  retroactive  effeot,  and  placed  him  on  the  same  foot- 
ing as  to  citizenship  as  one  who  had  filed  his  declaration  of  intention  before  the 
date  of  settlement,  and  that  so  far  as  the  question  of  citizenship  was  concerned,  his 
settlement  was  valid;  and  he  capable  of  acquiring  title  to  the  land. 

In  cases  where  an  alien  declared  his  intention  to  become  a  citizen^ 
and  died  before  securing  his  final  papers,  the  Department  has  repeat- 
edly held  that  the  minor  children  of  such  alien  might  avail  t]ien]selve8 
of  such  declaration  under  section  2168  of  the  Revised  Statutes.  This 
was  distinctly  held  in  the  case  of  Scotford  v.  Huck  (8  L.  D.,  60).  In 
tbat  case,  the  father  had  declared  his  intention  to  become  a  citizen 
during  the  minority  of  the  son,  and  died  before  obtaining  his  final 
psirpers.  After  reaching  his  majority,  the  son  made  pre-emption  filing 
without  taking  any  steps  towards  securing  citizenship.  The  Depart- 
ment hold  that  the  son  inherited  from  his  father  the  advantage  of  hav- 
ing a  declaration  filed,  upon  condition  that  he  availed  himself  thereof 
by  taking  the  final  oaths. 

In  the  case  of  Bartl  i\  West  (8  L.  D.,  289),  the  case  of  Scotford  t?. 
Huck  is  cited,  and  its  ruling  followed.  The  only  difference  in  the 
two  cases  is  that  one  is  a  pre-emption,  and  the  other  a  homestead  case. 
After  quoting  section  2168  of  the  Revised  Statutes,  the  Department 
said:  *'  l)y  operation  of  the  statute  just  quoted,  the  declaration  of  the 
father  to  become  a  citizen  of  the  United  States,  inured,  upon  his 
decease,  to  the  benefit  of  the  minor  son,  and  the  latter  tliereby  became 
entitled  to  all  tlie  rights,  by  virtue  of  said  declaration,  tliat  the  father 
was  entitled  to  in  his  life-time."  The  land  in  dispute  was  accordingly 
awarded  to  Haiti,  subject  to  his  completing  his  citizenship, and  other- 
wise comply  in  i^  with  the  law. 

In  the  case  at  barj  Miss  Poggi  has  already  completed  her  citizenship, 
a  certificate  to  that  effect,  under  section  2167  of  the  Revised  Statutes, 
bearing  date  December  18,  1800,  forming  part  of  the  record  before  me. 

The  questions  presented  for  determination  are:  1.  Did  the  residence 
of  Miss  Poggi  in  this  country  during  the  last  three  years  of  her 
minority,  confer  upon  her  the  right  of  pre-emption  f  2.  Does  the  minor 
child  of  an  alien,  who  declares  his  intention  to  become  a  citizen,  but 
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who  does  not  secnre  citizensbip  daring  snch  child's  minority,  possess 
the  same  n'l^hts  as  would  be  possessed  had  snch  parent  died  daring  the 
minority  of  hi.s  child,  withoat  secnring  naturalization  papersf 

An  afl&rmative  answer  to  either  of  these  qnestions,  decides  the  case 
at  bar,  in  favor  of  Miss  Foggi. 

A  declaration  of  mtentiou  to  become  a  citizen  of  the  United  States 
does  not  make  the  declarant  a  citizen.  It  is  the  initiation  of  the  right 
tlu  reafter  to  become  such  citizen  npon  the  performance  of  the  other 
requisite  acts. 

The  naturalization  laws  have  also  made  certain  acts  and  conditions 
the  equivalent  of  the  formal  declaration  of  intentii)n  otherwise  required. 
Thus  the  declaration  of  a  parent  or  the  residence  in  this  country  during 
the  last  three  years  of  minority  is  all  that  is  required  by  those  laws  to 
enable  the  child  of  that  parent  or  the  minor  resident  thereafter  to 
acquire  full  citizenship  upon  taking  the  final  oaths. 

The  pre-emption  law  authorizes  entry  thereunder  by  citizens  of  the 
United  States,  or  those  who  have  ^<  filed  a  declaration  to  become  snch 
as  required  by  the  naturalization  laws."  Surely,  under  this  language, 
those  charged  with  the  administration  of  the  pre  emption  laws  must 
ac<:ei)t  as  a  satisfactory  compliance  with  that  law  those  acts,  recognized 
by  the  naturalization  laws  as  equivalent  to  the  formal  declaration  of 
intention  prescribed. 

Had  the  pre-emption  law  extended  its  privileges  only  to  citizens  of 
the  United  States,  and  to  those  who  had  declared  their  intention  to 
become  citizens,  it  would  have  been  much  more  restrictive  than  the 
naturalization  laws.  In  the  passage  of  the  pre-emption  law,  I  think  it 
was  the  intention  of  Congress  to  put  aliens,  naturalized  without  pre- 
vious filing  of  declaration,  on  the  same  footing  as  those  who  were  nat- 
uralized after  making  snch  filing.  There  can  be  no  reason  for  any  dis- 
tinction, and  hence  the  pre-emption  law  provided,  as  I  construe  it,  that 
a  declaration  of  intention,  under  its  provisions,  should  only  be  required 
in  such  cases  as  it  was  required  by  the  naturalization  laws. 

This  disposes  of  the  first  question  in  the  case,  and  leaves  for  con- 
sideration the  status  of  a  minor  child  of  an  alien  who  declares  his 
intention  to  become  a  citizen,  but  who  does  not  secure  citizenship 
during  such  child's  minority. 

In  deciding  the  celebrated  case  of  Boyd  v.  Thayer,  in  which  the 
question  of  the  citizenship  of  the  governor  of  Nebraska  was  involved, 
the  supreme  court  of  the  United  States,  in  a  decision  reported  in  143 
U.  S.,  135,  considered  at  great  length  the  status  of  a  child  of  an 
alien,  who  was  brought  to  this  country  during  his  minority,  and  whose 
father  declared  his  intention  to  become  a  citizen.  The  conclusion 
reached  by  the  court  was,  that  even  if  the  father  did  not  complete  his 
naturalization  before  the  son  attained  majority,  the  son  did  not  lose 
the  inchoate  status  which  he  had  acquired  through  his  father's  declara- 
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tion  of  intention  to  become  a  citizen.    In  giving  expression  to  this  con- 
olusion,  the  court,  on  page  178  of  the  decision,  said: 

Clearly,  minors  aoqnire  an  inchoate  statns  by  the  declaration  of  intention  on  the 
part  of  their  patents.  If  they  attain  their  majority  before  the  parent  completes  his 
naturalization,  then  they  have  an  election  to  repudiate  the  status  which  they  find 
ini^VBSsed  upon  them,  and  determine  tliat  they  will  accept  allegiance  to  some  foreign 
]K>tentate  or  power,  rather  than  hold  fast  to  the  citizenship  which  the  act  of  the 
parent  has  initiated  for  them. 

This  is  an  nnequivocal  declaration  by  the  supreme  court  that  "minors 
acquire  an  inchoate  status  by  the  declaration  of  intention  on  the  part 
of  their  parents,"  and  this  "inchoate  status"  is  all  that  is  required  to 
qualify  one  to  settle,  iind  file  under  the  pre-emption  law.  The  deatb 
of  the  father  is  not  necessary  to  the  acquisition  of  the  statiui.  It  is 
acquired  by  the  declaration  of  the  father,  and  his  subsequent  death 
adds  notliing  to  the  status.  To  all  intents  and  purposes,  the  declara- 
tion of  the  father  is  that  of  the  minor  child,  and  upon  arriving  at  full 
age,  such  minors  may  elect  to  hold  fast  to  the  citizenship  which  the 
act  of  the  parent  has  initiated  for  them,  or  repudiate  the  same,  and 
accept  allegiance  to  some  foreign  potentate  or  power. 

In  the  case  at  bar.  Miss  Poggi  decided  to  hold  fast  to  the  citizenship 
which  the  act  of  her  parent  had  initiated  for  her,  and  to  complete  the 
same.  At  the  time  of  securing  her  certificate  of  citizenship,  she  took 
an  oath  to  support  the  Constitution  of  the  United  States  of  America, 
and  absolutely  and  entirely  renounced  and  abjured  all  allegiance  and 
fidelity  to  every  foreign  prince,  potentate,  state  or  sovereignty  what- 
ever, and  particularly  to  the  king  of  Italy. 

Under  the  decisions  of  the  Department  cited  herein,  had  the  fiither  of 
Miss  Poggi  died  after  declaring  his  intentions  to  become  a  citizen,  and 
before  he  secured  citizenship,  or  she  reached  her  majority,  she  would 
have  been  a  qualified  pi  e-emptor  upon  becoming  of  age,  without  any 
act  on  her  part  towards  securing  citizenship;  and  upon  complying 
with  the  provisions  of  section  21(57  of  the  Revised  Statutes,  and  the 
pre-emption  law.s,  would  have  been  entitled  to  patent  for  the  land  for 
which  she  rtlcil  htv  dei^laratory  statement. 

Under  the  decision  of  the  United  States  supreme  court,  also  cited 
herein,  it  seems  to  me  that  her  rights  were  the  same  under  the  decla- 
ration of  intention  on  the  part  of  her  father,  as  they  would  have  been 
had  he  died  before  she  reached  her  majority.  In  other  words,  that  the 
minor  child  of  an  alien,  who  has  declared  his  intention  to  become  a 
citizen,  but  who  does  not  complete  his  naturalization  before  the  child 
attains  his  majority,  is  in  the  same  position  as  the  minor  child  of  an 
alien  who  declares  his  intention  to  become  a  citizen,  and  dies  before  he 
is  actually  naturalized.  Section  2168  of  the  lievised  Statutes,  declares 
that  "the  widow  and  children  of  such  alien  shall  be  considered  citizens 
of  the  United  States,  and  shall  be  entitled  to  all  rights  and  privileges 
as  such,  upon  taking  the  oaths  prescribed  by  law." 

My  conclusion  is,  that  Miss  Poggi  wa«  a  qualified  pre  emptor  at  the 
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time  she  made  settlement  upon  the  land  in  question,  and  haying 
become  a  citizen  of  the  United  States,  will  be  entitled  to  a  patent 
therefor,  upon  showing  compliance  with  the  law  under  which  her 
declaratory  statement  was  filed.  The  departmental  decision  of  July 
27, 1892,  is  hereby  revoked  and  set  aside,  and  the  homestead  entry  of 
Merian  will  be  canceled,  upon  a  showing  on  the  part  of  Miss  Poggi, 
as  above  stated. 


BATLROAD  GRANT-SETTLEM[ENT  RIG HT— WITHDBA WAIi, 

Burn  AM  r.  >(obtiiern  Pacific  B.  R.  Co. 

A  corroborated  allegation  that  a  tract  is  excepted  from  an  indemnity  withdrawal, 
by  reason  of  a  couflictiunf  sottlement  right,  may  be  accepted  as  conclusive  aa 
against  the  company  without  a  hearing,  In  the  absence  of  any  showing  to  the 
contrary  by  the  company. 

Secretary  Stnith  to  the  Oommissioner  of  the  General  Land  Office^  December 

19, 1893. 

I  have  considered  the  motion  filed  on  behalf  of  the  Northern  Pacific 
R.  R.  Co.,  for  the  review  of  departmental  decision  of  November  19, 1888, 
reversing  your  office  decision  of  October  18,  1883,  which  denied  the 
right  of  Albert  Burnam  to  make  timber  culture  entry  of  the  S  i  SE  J 
and  S  J  SW  i,  Sec.  5,  T.  15  K,  R.  45  K.,  Spokane  Falls  land  district, 
Washington,  for  conflict  with  the  withdrawal  made  on  account  of  the 
grant  for  said  company. 

This  land  is  within  the  limits  of  the  withdrawal  upon  the  map  of 
amended  general  route  of  said  road  filed  February  21.  1872,  but  upon 
the  definite  location  of  the  road  (October  4,  1880),  it  fell  within  the 
Indemnity  limits,  the  order  of  withdrawal  on  account  of  which  was 
made  by  your  office  letter  of  December  2,  1880,  and  the  company 
selected  it  in  its  list  of  March  20,  1884. 

On  March  30,  1883,  Burnam  tendered  a  timber  culture  application 
for  this  land  and  accompanied  it  by  affidavits  tending  to  show  that 
this  land  was  settled  upon  by  one  Alex.  Drescol  in  May  1877;  that 
Drescol  was  duly  qualified  to  settle  on  public  lands  and  that  he  con- 
tinned  to  claim  and  improve  the  land  until  on  October  20^  1882,  he  sold 
his  possessory  right  to  Burnam,  the  present  claimant. 

It  becomes  necessary,  therefore,  to  inquire  into  the  status  of  the  land 
jit  the  date  Burnam  tendered  his  timber  culture  application  therefor 
on  March  30,  1883. 

In  the  case  of  Cole  against  said  company  (17  L.  D.,  8),  it  was  held 
that  the  withdrawal  upon  the  u>ap  of  amended  general  routt^  was  made 
without  authority  of  law  and  was  consequently  no  bar  to  settlement. 

If  the  allegation  of  settlement  by  Drescol  is  true,  it  is  unnecessary 
to  consider  the  effec^t  of  the  indemnity  withdrawal  as  such  settlement 
.served  to  except  the  land  from  the  withdrawal  even  if  authorized,  and 


DECISIONS  RELATING   TO  THE   PUBLIC   LANDS,  585 

anlesB  the  company  disputes  the  allegation  there  can  be  no  reason  to 
put  the  claim  to  the  expense  incident  upon  a  hearing  to  sustain  the 
same. 

If  the  land  was  not  withdrawn,  then  the  application  by  Burnam  was 
improperly  rejected,  and  his  appeal  was  a  bar  to  the  subsequent  selec- 
tion by  the  company. 

You  will,  therefore,  allow  the  company  thirty  days  within  which  to 
file  affidavits  tending  to  disprove  the  allegations  made  in  support  of 
Burnam's  application,  and  in  the  event  of  its  failure  to  file  such  show- 
ing, Burnam's  application  will  be  allowed,  if  no  other  objection  appears 
to  the  allowance  of  the  same,  and  the  company's  selection  will  then  be 
canceled,  but  if  proper  showing  is  made,  a  hearing  will  be  ordered  and 
the  matter  disposed  of  as  in  other  cases  made  and  provided  by  the 
rules  of  practice. 

To  this  extent  the  previous  decision  is  modified. 


TIMBER  CULTURE  CONTEST— CONTESTANT. 
QUIVEY  V.  MULLBR. 

An  application  to  enter  land  embraced  within  the  timber  culture  entry  of  another 
does  not  give  the  applicant  the  statas  of  a  contestant  under  section  3,  act  of 
June  14,  1878,  in  the  absence  of  the  prescribed  notice  to  the  record  entryman  of 
such  application. 

Secretary  Smth  to  the  Gommissioner  of  the  General  Land  Office^  Decem- 
ber 19y  1893. 

Your  oflBce  letter  of  June  5, 1893,  transmitted  a  motion  for  review, 
on  the  part  of  plaintiff,  tiled  in  your  office  May  26,  1893,  complaining 
of  alleged  errors  of  departmental  decision  of  April  8, 1893,  in  the  case 
William  W.  Quivey  v.  A.  Oswald  Muller  (unreported),  and  involving 
timber  culture  entry  for  the  W.  J  of  the  KE.  J  and  the  B.  i  of  NW.  J, 
Sec.  24,  T.  26  N.,  R.  1  W.,  O'Neill,  Nebraska,  land  district. 

The  main  assignment  of  eiTor  is  embodied  in  the  first  ground,  as  fol- 
lows: *'In  treating  our  client  as  a  mere  protestant,  with  no  interest  in 
the  case,  and  in  finding  that  contestant  has  no  application  pending." 

In  support  of  his  said  motion,  plaintiff  produces  the  affidavits  of  the 
register  and  receiver  who  tried  the  case  originally,  each  of  whom  tes- 
tifies, substantially,  that  according  to  his  memory,  plaintiff'  filed  in  the 
local  office,  with  his  affidavit  of  contest,  the  usual  application  to  enter 
the  land  in  controversy  as  a  homestead. 

In  the  decision  complained  of,  the  following  language  occurs: 

Treating  the  paper  as  a  protest  affidavit,  1  do  not  find  that  it  has  been  snstained. 
The  protestiuit  ran  not  complain  of  this,  as  ho  has  no  interest  in  the  case.  He  has 
no  application  for  entry  and  simply  objects  to  the  proof  as  offered. 

If  it  be  true  that  plaintiff  had  complied  with  the  law,  in  filing  his 


586  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

application  to  enter  the  tract  in  controversy,  be  ^was  entitled  to  any 
benefit  inuring  thereby  to  an  applicant  under  the  law. 

The  contention  of  plaintiff  is,  that  his  contest  was  not  simply  sneh  a 
one  as  that  contemplated  by  the  act  of  May  14, 1880. 

It  was  more.  It  was  a  contest  nnder  seetion  8  of  the  timber  culture  act  of  June 
14,  1878.  With  his  original  contest  affidayit,  Quivey  filed  his  homestead  applica- 
tion for  the  land,  which,  either  in  transit  to  the  General  Land  Office,  or  elsewhere, 
was  lost. 

It  appears  further,  that  defendant  Muller  offered  his  final  proof  on 
July  31,  1889,  upon  which  there  was  a  disagreement  between  the  lc»eal 
officers — the  receiver  approving  the  same,  but  the  register  being  of  the 
opinion  that  the  proof  was  prematurely  oSered. 

The  final  proof  was  then  forwarded  to  the  General  Laud  Office  for 
instuctions.  While  the  final  proof  was  thus  in  the  hands  of  the  Com- 
missioner, Quivey's  affidavit  of  protest  was  transmitted  to  the  General 
Land  Office,  his  application  to  enter  being  lost,  <^  either  in  transit 
thereto,  or  elsewhere." 

The  Commissioner  subsequently  ordered  a  hearing,  which  was  had. 
Pending  the  trial  under  that  hearing,  plaintiff  discovered  that  there 
was  no  application  to  enter  among  the  papers,  and  offered  another 
application,  which  was  received  and  filed  by  the  officers  over  the  objec- 
tion of  defendant. 

Kow,  in  order  to  determine  whether  plaintiff's  status  at  tlie  hearing 
was  that  of  a  protestant  merely,  or  was  that  of  a  contestant  under 
the  3d  section  of  the  act  of  1878,  it  is  necessary  to  notice  the  provisions 
of  that  act. 

The  3d  section  of  said  act  (20  Stat ,  113),  reads  as  follows: 

That  if  at  any  time  after  the  filiug  of  said  affidavit,  and  prior  to  the  issuing  of  the 
patent  for  said  land,  the  chiiniaut  shall  fail  to  comply  with  any  of  the  requiretiieiiU 
of  this  act,  then  and  in  that  event  such  land  shall  he  subject  to  entry  under  the 
homestead  laws,  or  by  some  other  person  under  the  provisions  of  this  act:  Provided, 
that  the  party  making  claim  to  said  laud,  either  as  a  homestead  settler,  or  under  this 
act,  shall  give,  at  the  time  of  tiling  hici  application,  snch  notice  to  the  original 
claimant  as  shall  be  prescribed  by  the  rules  established  by  the  Commissioner  of  the 
General  I^and  Office;  and  the  rights  of  the  parties  shall  bo  determined  as  in  other 
contested  cases. 

In  the  motion  for  review  relied  upon  by  phintiflF,  it  is  not  shown  or 
contended  that  any  notice  was  ever  served  upon  defendant  of  his  appli- 
cation to  enter  the  land  in  controversy  as  has  been  prescribed  by  the 
rules  established  by  the  Commissioner  of  the  General  Land  Office;  nor 
does  it  appear  that  defendant  waived  such  notice. 

In  view  of  this  fact,  the  Department  was  correct  in  treating*  plaintifl 
as  a  mere  protestant,  and,  in  my  opinion,  its  action  should  be  sus- 
tained.    (See  15  L.  D.,  23.) 

The  motion  is  therefore  denied. 
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RAILROAD  GRANT-INDIAN  RESERVATION—OCCUPANCY • 

Atlantic  and  Pacific  R.  E.  Co.  «.  Tiebnan. 

Lands  embraced  within  a  reservation  created  for  Indian  purposes  do  not,  nnder  the 
grant  of  this  company,  occupy  the  statns  of  lands  granted  subject  to  the  right 
of  Indian  occupancy.  Lands  so  reserved  when  the  grant  becomes  effective  are 
absolutely  excepted  therefrom,  and  when  released  from  such  reservation  become 
a  part  of  the  public  domain. 

Secretary  Smith  to  the  OommUaioner  of  the  General  Land  Office^  Decern- 

her  W^  1893. 

I  have  considered  the  case  of  the  Atlantic  and  Paeifle  Sailroad  Com- 
pany V,  Farral  Tiernan,  on  appeal  by  the  former  from  your  decision  of 
December  4, 1890,  accepting  the  final  proof  of  the  latter  for  the  frac- 
tional N.  i,  and  SW.  i  of  the  NE.  i,  and  the  SE.  1  of  the  N  W.  i  of 
section  3,  T.  17  N.,  R.  1  W.,  Prescott  land  district,  Arizona. 

This  land  lies  within  the  primary  limits  of  the  grant  to  said  railroad 
company  by  act  of  July  27,  18(»6  (14  Stat.,  292).  The  act  gi^anted  the 
odd  numbeied  sections  within  twenty  miles  of  the  line  of  the  road  on 
each  side,  "whenever  ....  the  United  States  have  full  title  not 
re$ervedj  sold,  granted,  or  otherwise  appropriated"  etc.  The  act  pro- 
vided that  the  line  of  the  road  should  be  designated  by  a  plat  thereof 
filed  in  the  office  of  the  Commissioner  of  the  General  Land  Office. 
CThe  map  covering  that  portion  of  the  line  lying  opposite  the  land  in 
controversy  was  filed  March  12,  1872.  The  withdrawal  of  the  lands 
was  ordered  May  17,  1872;  but  it  appears  that  on  October  3,  1871,  it 
was  recommended  that  certain  lands  be  set  apart  as  au  Indian  reserva- 
tion, known  as  the  "Camp  Verde  Indian  reservation," and  the  tra<5t8  in 
controversy  were  included  therein.  This  recommendation  was  approved 
by  the  President  of  the  United  States  November  9,  1871,  and  the  land 
was  from  that  time  reserved  for  the  use  of  the  Indians,  and  soremained 
until  April  23, 1875,  when  the  President  of  the  United  States,  by  an 
executive  order,  revoked  all  former  orders  creating  the  said  Indian 
reservation  and  restored  tlie  laud  therein  to  the  public  domain.  The 
facts  relative  to  the  establishment  of  this  reservation  are  fully  set 
forth  in  the  case  of  said  company  against  L.  A.  Willard  (17  L.  D.  554). 

On  Kovember  6, 1886,  Tiernan  made  a  pre  emption  cash  entry  for  the 
land  in  dispute,  alleging  residence  since  1878,  with  imprpvements  valued 
at  $1,000.  The  land  was  surveyed  in  1883;  the  plat  was  filed  May  24^ 
1884. 

On  December  4, 1890,  the  final  proof  of  Tiernan  came  before  your 
office  for  consideration,  and  the  same  was  approved.  Thereu|)on  came 
the  Atlantic  and  Pacific  Railro^ul  Company  and  appealed  from  said 
decision  affirming  the  action  of  the  local  officers  in  accepting  said  proof. 

It  assigns  four  grounds  of  error: 

1.  In  holding  that  the  land  was  excepted  from  the  grant  by  reason  of 
its  inclusion  in  the  Camp  Yerde  Indian  Reservation. 
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2.  In  holding,  impliedly^  that  said  reservation  was  ever  used  for  the 
purposes  set  forth  in  the  executive  order. 

3.  In  not  holding  that  said  reservation  only  passed  a  temporary  use, 
and  that  the  grant  attached  subject  to  such  use. 

4.  In  holdiug  that  said  reservation  could  affect  the  grant,  it  having 
been  made  after  the  passage  of  the  act  of  Congress  creating  the  grant. 

As  to  all  of  which  it  may  be  said :  First, — It  is  admitted  that  the 
land  was  in  fact  reserved.  The  act  creating  the  grant  excepted  it 
therefrom;  and,  Second. — It  is  quite  immaterial  whether  the  land  was 
in  fact  used  for  the  purposes  set  forth  in  the  order.  The  order  was 
nevertheless  effectual  in  creating  the  reservation.  As  to  the  third 
assignment  that  the  reservation  created  only  a  use  in  the  land,  I  do 
not  consider  it  tenable. 

The  United  States  supreme  court  in  case  of  Buttz  v,  Korthem  Pacific 
Railroad  Go.  (119  U.  S.,  55),  distinguished  between  lands  encumbered  by 
Indian  titles,  and  lands  reserved.  The  former  are  spoken  of  as  titles  by 
occupancy,  and  the  court  speak  of  the  Indians  retiring  from  these  lands 
"to  the  reservations  set  apart  for  them,''  and  say  of  this,  "Their  right 
of  occupancy  was  in  effect  abandoned." 

After  discussing  the  provisions  of  the  act  by  which  the  government 
wa-s  to  extinguish  these  titles  as  rapidly  as  might  be  consistent  with 
public  policy  and  the  welfare  of  the  Indians,  and  after  referring  to  the 
large  amount  of  land  along  the  line  of  road  "subject  to  this  right  of 
occupancy  by  the  Indians,''  the  court  say  "with  knowledge  of  their 
title  and  its  impediment  to  the  use  of  the  lands  by  the  company,  Con- 
gress made  the  grant  with  a  stipulation  to  extinguish  the  title.  It 
would  be  a  strange  conclusion  to  hold  that  the  failure  of  the  United 
States  to  secure  the  extinguishment  at  the  time  when  it  should  first 
become  possible  to  identify  the  tracts  granted,  operated  to  recall  the 
pledge  and  to  defeat  the  grant,"  and  the  court  held  that  the  fee  by  the 
terms  of  the  grant  passed  to  the  company  subject  only  to  the  condition 
that  the  title  should  be  extinguished  as  rapidly  as  might  be  "consistent 
with  public  policy  and  the  welfare  of  said  Indians."  In  the  grant  to 
the  Atlantic  and  Pacific  Company,  the  following  words  are  added  "and 
only  by  their  voluntary  cession." 

The  wording  of  the  act,  the  reasoning  of  the  court  and  their  conclu- 
sion all  show  clearly  that  lands  occupied  by  Indian  titles  occupy  a 
different  status  from  lands  reserved  by  act  of  Congress  or  executive 
order.  It  will  not  do  to  say  that  the  statute  does  not  apply  to  Indian 
reservations  as  to  other  reservations;  the  act  makes  no  exception  either 
by  specifying  certain  reservations,  or  by  inserting  any  exceptions,  con- 
ditions or  limitations  as  to  Indian  reservations,  and  while  the  statute 
remains  as  it  does,  to  make  an  exception  of  these  is  to  interi)olate  into 
the  statute  something  which  Congress  did  not  insert  in  it.  Confjress 
had  before  it  the  problem  of  Indian  occupancy.  It  treated  that  matter 
plainly  and  clearly,  and  if  it  had  intended  the  company's  grant  to  attach 
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to  the  fee,  and  the  Indian  reservations  should  be  only  a  use  or  easement 
in  the  land  terminable  in  the  future,  it  could  easily,  and  would  cer- 
tainly have  said  so.  It  did  not  so  provide,  and  it  is  not  within  the 
province  of  the  Department  to  change,  modify  or  improve  upon  Con- 
gressional enactments.  See  Dellone  v.  Northern  Pacific  Eailroad  Com- 
pany, 16  L.  D.,  229. 

As  to  the  fourth  assignment  it  may  be  said  that  the  company's  rights 
did  not  attach  to  any  tract  of  laiid  upon  the  passage  of  this  act  of  Con- 
gress, but  upon  filing  a  map  of  definite  location,  and  when  this  was  done 
the  land  to  which  its  rights  would  otherwise  have  attached  was  re- 
servedj  and  this  being  so  no  rights  attached,  and  when  the  order  was 
revoked,  the  land  became  a  part  of  the  public  domain,  for  the  reason 
that  the  company  had  no  right  to  the  land  which  the  revocation  could 
revive  or  give  effect  to. 

Said  decision  is  therefore  affirmed. 


BAILROAD  GRANT— FINAL  ADJUSTMENT. 

Alabama  and  Florida  E.  E.  Co. 

The  final  adjustment  of  a  railroad  grant,  prior  to  the  act  of  March  3, 1887,  and  in 
accordance  with  existing  departmental  constrnction,  will  not  be  disturbed  with 
a  view  to  recovering  title  to  lands  that  under  later  ralings  should  have  been  ex- 
cluded from  the  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Decern.- 

her  26 J 1893. 

On  February  2%^  1890,  you  submitted  for  the  consideration  of  the 
Department  an  adj  istment  of  the  grants  made  by  the  act  of  May  17, 
1856  (11  Stat.,  15),  to  the  States  of  Alabama  and  Florida,  to  aid  in 
the  construction  of  railroads  from  Pensacola,  Florida,  to  Montgomery, 
Alabama,  showing  that  there  was  an  excess  in  approvals  made  to  that 
part  of  the  grant  conferred  upon  the  Alabama  and  Florida  Eailroad 
Company,  in  the  State  of  Florida,  of  18,888.76  acres,  and  that  said  grant 
had  never  been  formally  adjusted. 

Acting  upon  the  statement  of  facts  set  forth  in  said  communication, 
which  showed  that  the  erroneous  certification  did  not  arise  from  any 
decision  of  the  land  department  as  to  the  status  of  any  particular 
tract,  or  upon  any  question  involving  the  construction  of  the  grant, 
but  upon  a  pure  mistake  in  certifying  a  greater  quantity  than  the 
entire  area  of  the  grant,  and  that  the  grant  had  never  been  formally 
adjusted,  my  predecessor  directed  that  you  make  a  demand  of  the  com- 
pany for  a  reconveyance  of  the  lands  certified  to  it  in  excess  of  its 
grant. 

I  am  now  in  receipt  of  your  communication  of  July  29,  1890,  in 
which  you  present  a  statement  of  facts  appearing  upon  the  records  of 
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your  office,  which  show  that  the  certification  of  this  excess  was  not  an 
inadvertence,  or  mistake,  but  an  error  in  the  C/Onstniction  of  the  law  in 
the  light  of  recent  decisions,  and  that  this  grant  was  formally  adjusted 
in  1858,  in  accordance  with  the  then  existing  construction  of  the  act 
making  the  gi*ant. 

You  state  that  the  records  and  files  of  your  office  show  that  on  Sep- 
tember 8,  1857,  the  agent  of  the  State  of  Florida  submitted  a  list  of 
selections  to  satisfy  said  grant,  and  on  October  21, 1857,  he  was  ad- 
vised by  your  office  that  said  list  was  found  to  contain  several  thousand 
acres  in  excess  of  the  amount  to  which  the  company  wa«  entitled,  and 
"  that  it  would  be  necessary  to  exclude  therefrom  so  many  tracts  as 
shall  be  necessary  to  reduce  the  total  amount  within  the  limits  prescribed 
by  the  law  making  the  grant.'^ 

On  July  24, 1858,  the  oi)inion  of  the  Department  was  requested  as 
to  whether  indemnity  was  allowable  for  lands  that  had  never  belonged 
to  the  United  States,  and  upon  receiving  a  reply  in  the  affirmative,  the 
Commissioner,  on  August  27,  1858,  submitted  for  approval  a  list  of 
indemnity  selections,  with  the  following  letter: 

I  have  the  honor  to  sabmit  herewith  for  your  approval  a  list  embracing  the  lands 
selected  by  the  State  of  Florida  outside  of  the  six  and  within  the  iifteen  mile 
limits  of  the  reserve  to  satisfy  the  grant  to  said  State  to  aid  in  the  construction  of 
the  Alabama  and  Florida  Railroad  by  act  of  Congress^  approved  May  17,  1856. 

This  list  was  approved  by  the  Secre<.ary  of  the  Interior,  and  on  June 
25, 1860,  the  Commissioner  of  the  General  Land  Office,  in  accordance 
with  directions  from  the  Department,  reported  that  "The  adjustment 
of  the  Alabama  and  Florida  road  was  completed  and  approved  on  the 
28  of  August,  1858;' 

From  the  foregoing  facts  appearing  of  record  in  your  effice,  yon  con- 
clude that  "there  can  be  no  doubt  but  that  the  recommendation  and 
approval  of  the  list  composing  the  indemnity  lands  to  satisfy  the  grant 
was  an  adjudication  of  the  matter  and  an  adjustment  of  the  grant,"  and 
that "  from  the  fact  that  no  further  claim  has  been  made  under  the  grant 
shows  that  it  was  so  treated  by  the  company,  and  it  was  so  pronounced 
in  the  Commissioner's  letter  of  June  25,  1860,  before  referred  to.'' 

From  the  statement  of  facts  now  presented  by  your  letter  of  July  29, 
1890,  [  am  satisfied  tliat  this  grant  has  been  formally  adjusted,  and  is 
not  controlled  by  the  act  of  March  3,  1887,  directing  the  Secretary  to 
immediately  adjust,  in  accordance  with  the  decisions  of  the  supreme 
court,  all  railroad  land  grants  heretofore  unadjusted.  But  the  author- 
ity to  recommend  suits  for  the  recovery  of  lands  or  of  their  money 
value  is  not  derived  solely  from  the  second  section  of  the  act  of  March 
3,  1887,  because,  as  stated  in  the  circular  of  instructions  of  November 
22,  1887  (6  L.  D.,  276),— 

The  provision  contained  in  this  section  confers  no  greater  power  apon  the  Seore> 
tary  of  the  Interior  than  he  possessed  before  the  passage  of  that  aet,  and  which 
from  time  to  time  has  been  exercised  by  that  official  in  recommending  to  the  Attor- 
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ney-General  that  suits  be  brought  to  cancel  patents  appearing  to  have  been  errone- 
ously certified  or  patented  for  the  benefit  of  any  railroad  company. 

The  purpose  of  the  act  was  to  make  that  mandatory  which  before  rested  in  the 
discretion  of  the  Secretary  in  the  exercise  of  his  authority  over  the  public  lauds. 

And  it  will  be  seen  by  reference  to  my  letter  of  July  12, 1890,  that 
the  order  to  make  demand  upon  the  company  for  reconveyance  of  the 
excess  was  not  predicated  solely  upon  the  authority  conferred  by  said 
act,  for  in  that  letter  it  was  said: 

You  seem  to  entertain  the  opinion  that  on  account  of  the  lapse  of  time  since 
approval  of  lands  under  the  grant,  it  is  doubtful  if  it  can  now  bo  treated  as  unad- 
justed, with  a  view  to  recovery  of  the  excess  under  the  act  of  March  3, 1887,  (24 
Stat.,  556).  The  power  of  the  Secretary  to  recommend  suits  for  the  recovery  of  land 
erroneously  certified  or  patented  is  not  derived  solely  from  the  act  of  March  3,  1887| 
but  suits  may  be  bronght  for  the  recovery  of  such  lauds  independently  of  that  act. 
«  «  •  The  erroneous  certification  in  the  case  now  under  consideration  did  not 
arise  from  any  decision  of  the  Secretary  or  Land  Office,  as  to  the  status  of  any 
particular  tract,  or  upon  any  question  involving  the  construction  of  the  grant,  but 
seeu^s  to  have  been  a  pure  mistake  in  certifying  a  greater  quantity  than  the  entire 
area  of  the  grant.  If  these  lands  have  been  sold  to  bona  fide  purchasers,  who  are 
citizens  of  the  United  States,  they  will  be  protected  by  the  fourth  section  of  the  act 
of  March  3,  1887;  but  a  suit  would  still  be  required  in  order  to  fix  the  liability  of 
the  company  for  the  purchase  money  of  the  land  as  fixed  by  said  act. 

It  now  appears  from  your  letter  of  July  29, 1890,  that  the  crrtification 
of  said  lands  was  not  the  result  of  pure  mistake  or  inadvertence  in 
certifying  a  greater  quantity  of  lands  than  the  entire  area  of  the 
grant,  but,  as  you  maintain,  the  result  of  an  error  of  judgment  in  the 
construction  of  the  grant,  in  the  light  of  recent  decisions. 

It  appears  that  in  the  adjustment  of  the  grant,  submitted  with  your 
letter  of  February  20,  1800,  a  deduction  of  11,242.28  acres  of  the  18,- 
888.70  acres,  alleged  to  be  erroneously  certified,  was  made  on  account 
of  tlie  conflict  with  the  grant  for  the  Pensacola  and  Georgia  Eaihoad 
Company,  made  by  the  same  act,  which  under  the  decision  of  the 
supreme  court  in  the  case  of  St.  Paul  and  Sioux  City  Railroad  Company 
V.  Winona  and  St.  Peter  Railroad  Company  (112  U.  S.,  720),  in  the 
opinion  of  your  office,  reduced  the  grant  to  that  extent;  but  you  state 
that  you  are  satisfied  no  such  deduction  was  made  on  the  adjustment 
of  this  grant  in  1858,  as,  under  the  opinion  of  Secretary  Thompson 
upon  the  question  submitted  in  the  letter  of  your  office  of  July  24, 1858, 
a  liberal  construction  of  the  statute  in  favor  of  the  grantee  company 
was  directed,  and  indemnity  was  allowed  for  all  losses.  This  view  is 
sustained  by  the  decision  of  Secretary  Thompson  upon  the  proper  con- 
struction to  be  placed  by  the  Department  upon  this  grant,  rendered 
November  7, 1857  (1  Lester,  520),  in  which  he  says  that,  'Hhe  definite 
location  of  the  road  will  locate  the  grant  upon  the  proper  number  of 
odd  sections  on  each  side  with  which  the  United  States  shall  not  previ- 
ously have  parted  with  the  title,"  and  that,  ^'the  law  itself  conjoins 
the  location  of  the  lands,  within  which  the  selection  by  each  State  must 
be  madei  to  supply  the  quantity  of  the  several  grants  that  may  be 
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found  wanting,  because  the  United  States  has  heretofore  parted  with 
the  land  which  would  otherwise  be  granted.'^ 

This  still  leaves  an  excess  of  7,646*48  acres  in  excess  of  the  entire 
area  of  the  grant,  but  I  am  informed  that  this  excess  is  accounted  for 
from  the  fact  that  there  was  certified  to  the  road  section  for  sectiou, 
and  that  upon  the  adjustment  of  the  grant,  submitted  with  your  letter 
of  February  26, 1890,  it  appears  that  the  acreage  of  the  indemnity  is  in 
excess  of  the  acreage  of  the  odd  sections  lost  within  the  granted  limits, 
because  the  sections  certified  as  indemnity  average  more  than  six 
hundred  and  forty  acres  to  the  section. 

The  adjustment  of  that  portion  of  the  road  in  the  State  of  Alabama 
shows  that  the  road  has  not  received  the  full  quantity  of  lands  to  which 
it  was  entitled,  but  a  number  of  the  tracts  certified  were  covered  by 
uncanceled  and  unexpired  preemption  filings,  existing  at  date  of  definite 
location,  and,  acting  under  the  information  contained  in  your  letter  of 
February  26,  1890,  that  this  grant  was  unadjusted,  my  predecessor 
deemed  it  his  duty,  under  the  rulings  of  the  Department  and  the  reguire- 
ment4s  of  the  act  of  March  3,  1837,  to  direct  that  a  demand  be  made  of 
the  company  for  a  reconveyance  of  the  lands  so  erroneously  certified. 
Being  now  satisfied  that  this  grant  has  been  adjusted,  and  that  the 
certification  of  said  lands,  both  for  the  grant  in  the  State  of  Florida, 
as  well  as  in  the  State  of  Alabama,  was  not  an  inadvertence  or  mis- 
take, but  was  made  in  accordance  with  the  construction  of  said  grant 
as  then  held  by  the  Department,  and  from  the  facts  now  submitted, 
this  case  is  controlled  by  the  decision  of  the  Department  of  May  28, 
1890  (10  L.  D.,  610),  in  the  case  of  Hannibal  and  St.  Joseph  Railroad 
Company,  and  the  decision  of  July  12,  1890,  is  recalled  and  revoked. 
You  will  therefore  take  no  farther  action  in  this  matter. 


Taylor  v.  Yates  et  al. 

Petition  for  re- review  of  departmental  action  heretofore  taken  denied 
by  Secretary  Smith,  December  26,  1893. 


BNTRY— APPL.TCATION-RATIiROAD  GRANT-INDBMNITT. 
OLANOY  et  al.  v.  HASTINaS  AND  DAKOTA  EY.  OO. 

An  entry  shonld  not  be  allowed  during  the  pendency  on  appeal  of  the  application 

of  another  to  enter  the  same  tract. 
The  commutation  of  a  homestead  entry  shonld  not  be  allowed  in  the  presence  of  an 

adverse  claim  pending  on  appeal  and  involving  the  validity  of  the  original  entry. 
Land  embraced  within  a  homestead  entry,  or  an  unexpired  pre-emption  filing,  is 

excepted  from  indemuity  withdrawal,  or  selection. 
An  hidemnity  selection  made  subsequent  to  the  regulations  of  1879,  without  a  Bpeci6- 

oation  of  loss,  is  no  bar  to  the  acquisition  of  rights  initiated  prior  to  such 

•pecifioation. 
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A  selection  made  without  speoifioation  of  loM,  and  prior  to  the  departmental  require- 
ment of  such  specification,  is  legally  made;  and  the  circular  instructions  of 
1885  do  not  require  a  subsequent  designation  of  loss  to  validate  snoh  a  selection, 
though  it  can  not  be  approved  until  a  lose  is  duly  specified. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Deoefnber 

J26,  1893. 

The  tracts  in  question  in  this  case— to  ^t :  the  SW.  J  of  the  NB.  J, 
the  SB.  i  of  the  NW.  J,  the  NB.  J  of  the  SB.  J,  and  lot  4  (fractional 
SB.Jof  SB.J),  Sec.  5,  T.  112  X.,  B,  34  W.,  Redwood  Palls,  Minne- 
sota — ^are  within  the  twenty  mile  indemnity  limits  of  the  grant  for  the 
benefit  of  the  Hastings  and  Dakota  Railroad  Company,  under  the  act  of 
Congress  approved  July  4, 1866  (14  Stat.,  87),  Withdrawals  on  this 
line  were  made  on  August  8, 1866,  and  May  14, 1868,  respectively. 

On  November  10,  1860,  Louis  Fleury  filed  a  pre-emption  declaratory 
statement  on  the  KB.  |  of  the  SB.  ^  and  lot  4  of  Sec.  5,  being  a  part 
of  the  land  in  question. 

September  12, 1864,  Thomas  Smith  made  a  homestead  entry  for  lot 
4  of  the  land  in  question  and  other  lands.  His  entry  was  canceled 
May  1, 1867. 

On  September  26, 1864,  Thomas  Harney' made  homestead  entry  for 
all  the  tracts  in  question,  except  that  tract  described  as  lot  No.  4.  His 
entry  was  canceled  on  February  9,  1872. 

On  May  31, 1873,  a  list  of  s^elections  on  account  of  the  railroad  grant, 
embracing  the  tracts  in  question,  was  sidmitted. 

From  your  letter  of  Jtiuuary  10,  1887,  it  appears  that  these  same 
tracts,  together  with  others,  were  again  selected  by  the  railroad  com- 
pany, on  December  13, 1881. 

On  May  28, 1885,  James  Clancy  made  a  homestead  entry  for  the  land 
in  question. 

Robert  B.  Simmons  soon  afterwards  applied  to  enter  under  the  home- 
stead law  the  NB.  \  of  the  SB.  4  s^nd  lot  4,  in  said  section,  township, 
and  range,  and  Albert  M.  Simmons  made  a  similar  application  to  enter 
the  SW.  i  of  the  NB.  J  and  the  SB.  J  of  the  NW.  \  of  said  section. 
These  applications  were  rejected  by  the  register  and  receiver,  on  July 
26, 1885,  because  the  land  was  covered  by  Clancy's  entry. 

Applicants  appealed  from  this  ruling,  alleging  that  Clancy's  entry 
was  illegal,  because  of  non-contiguity  of  the  land  embraced  therein. 

On  August  27, 1885,  you  considered  these  appeals  and  affirmed  the 
action  of  the  register  and  receiver  in  rejecting  said  applications.  There- 
upon an  appeal  was  taken  from  your  decision  to  this  Department, 
where,  on  December  14, 1886,  the  papers  relating  to  (^lancy's  entry  and 
the  cases  of  Albert  M.  and  Robert  B.  Simmons  wei*e  returned  to  you 
for  further  consideration,  in  view  of  the  fact  that  the  tracts  in  question 
are  within  the  indemnity  limits  of  the  grant  to  the  railroad  company, 
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and  the  claims  of  said  company  to  the  land  had  not  been  abjudicated 
by  your  office. 

On  June  7, 1886,  Olancy  filed  a  relinqnishment  in  the  local  land 
office  of  all  his  interest  iu  and  claim  to  the  X£.  ^  of  the  SB.  i  and  lot 
No.  4ty  and  Michael  J.  Langhlin  made  a  homestead  entry  thereon. 

On  September  17,  1888,  Langhlin  was  allowed  by  the  local  land 
officers  to  commut.e  his  entry  to  cash,  and  on  January  1, 1889,  Clancy 
waj3  permitted  to  commute  his  entry  to  cash. 

It  was,  of  course,  irregular  for  the  register  and  receiver  to  have 
allowed  either  the  original  or  cash  entry  of  Langhlin,  since  Simmons' 
application  was  made  prior  to  said  original  entry,  and  was  still  pend- 
ing when  it  was  commuted  to  cash.  It  was  also  irregular  for  tLem  to 
have  allowed  Clancy  to  commute  his  entry  to  cash,  in  the  face  of  the 
adverse  claim  pending  on  appeal,  against  the  validity  of  his  original 
"Cntry. 

The  pre-emption  filing  of  Fleury,  for  the  NB.  J  of  the  SE.  J  and  lot 
No.  4,  made  prior  to  the  date  of  the  withdrawals,  being  on  unoflFered 
land,  and  uncanceled  at  the  dates  of  said  withdrawals,  excepted  the 
tracts  covered  by  it  from  the  operation  thereof. 

The  entry  of  Thomas  Harney,  for  the  SB.  J  of  the  NW.  J  and  the 
SW.  J  of  the  "N^E.  J,  being  in  existence  and  uncanceled  upon  the  date 
of  the  respective  withdrawals,  excepted  said  land  from  the  operations 
thereof. 

The  tiling  of  Fleury  and  entry  of  Harney  cover  all  the  land  in  ques 
tion.  All  of  said  tract  was  therefore  taken  out  of  the  operation  ot 
said  withdrawals.  The  preemption  filing  of  Fleury,  covering  the  NE. 
i  of  the  SE.  i  and  lot  No.  4,  was  made  on  November  10,  1860,  and  was 
for  unofiered  laud;  the  pre-emption  law  then  in  force  did  not  designate 
a  time  within  which  proof  was  required  to  be  made,  except  that  it  was 
required  to  be  made  "  at  any  time  before  the  commencement  of  the 
public  sale,  which  shall  embrace  the  land  claimed."  (1  Lester,  374; 
2  Lester,  241;  Malone  v.  Union  Pacific  Railway  Company,  T  L.  D.,  13.) 

This  was  the  condition  of  the  pre-emption  law,  so  far  as  is  necessary 
to  the  determination  of  this  case,  at  the  time  the  filing  in  question 
was  made. 

On  July  14, 1870,  Congress  passed  an  act  (16  Stat.,  279),  requiring 
pre-emption  claimants,  of  the  class  of  the  one  in  question,  to  make 
proof  in  one  year  from  the  date  of  the  passage  of  the  act,  or  before 
July  14, 1871.  Afterwards,  by  joint  resolution,  dated  March  3, 1871 
( IG  Stat.,  601 ),  the  time  within  which  proof  was  required  to  be  made, 
was  extended  for  one  year,  or  until  July  14,  1872. 

On  May  9, 1872,  Congress  passed  an  act  for  the  protection  of  pre- 
emption claimants  in  the  State  of  Minnesota  and  other  States  (17 
Stat.,  88 ),  extending  the  time  within  which  proof  was  required  to  be 
made  for  one  year  or  until  July  14,  1873. 

The  filing  of  Fleury  had  not  expired  on  May  31, 1873,  which  was  the 
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date  when  the  tract  was  selected  by  the  railroad  company;  hence,  the 
tract  embraced  in  said  filings  was  not  subject  to  selection,  being  pre- 
empted land,  and  no  rights  were  secured  to  the  company  by  said 
selection.  Hensley  v,  Missouri,  Kansas,  and  Texas  Eailway  Company, 
12  L,  D.,  19. 

Prior  to  the  circular  of  November  7, 1879,  providing  for  the  adjust- 
ment of  railroad  land  grants,  there  was  no  requirement  that  in  making 
indemnity  selections  a  particular  loss  should  be  specified  as  a  basis  for 
such  selection,  but,  in  said  circular  it  was  held,  based  upon  a  miscon- 
structiou  of  the  decision  of  the  supreme  court  in  the  case  of  the  Leav- 
enworth, Lawrence  and  Oalveston  BaUroad  Uompany  v.  United  States 
(2  Otto.  733),  that, 

In  the  adjustment  of  all  grants  it  conseqnently  becomes  necessary  to  know  for 
what  lands  lost  in  plaee  the  indemnity  selections  are  made,  and  with  the  view  to 
this  end  yon  wiU  require  the  companies  to  designate  the  specific  tracts  for  which 
the  lands  selected  are  claimed. 

Neither  the  selection  of  1873,  nor  that  of  1881,  was  accompanied  by 
a  designation  of  losses  as  a  basis  therefor. 

The  selection  of  1881,  having  been  made  under  the  regulations  of 
1879,  in  the  absence  of  a  specification  of  the  losses  on  which  the  same 
is  based,  can  not  be  recognized,  nor  is  such  selection  any  bar  to  the 
acquirement  of  rights  initiated  at  any  time  prior  to  the  filing  of  such 
specification  of  losses,  which,  under  these  regulations,  is  necessary  to 
a  completion  of  the  selection.  St.  Paul,  Minneapolis,  and  Manitoba 
E'y  Co.,  V.  Hastings  and  Dakota  E'y  Co.,  13  L.  D.,  440. 

As  to  the  tract  embraced  in  the  filing  by  Fleury,  and  now  covered 
by  the  entry  of  Michael  J.  Laughlin,  neither  selection  by  the  company 
reserved  the  land,  and  both  selections  to  that  extent  are  canceled. 

On  June  7, 1886,  Clancy  filed  a  relinquishment  of  all  interest  in  the 
land  covered  by  Langhlin's  entry.  This  action  on  his  part  left  the  tract 
covered  by  his  (Clancy's)  entry  contiguous. 

Eobert  E.  Simmons'  application  to  enter  the  tract  thus  relinquished 
was  pending  at  the  date  of  the  relinquishment.  It  follows  that,  the 
railroad  selections  being  inoperative  to  reserve  the  land,  his  (Simmons') 
application,  being  prior  to  any  other,  should  prevail. 

Langhlin's  entry  must  therefore  be  canceled,  if,  after  due  notice, 
Simmons  completes  his  entry  upon  the  application  heretofore  presented. 

This  leaves  for  consideration  the  question  as  to  the  efi^t  of  the  selec- 
tion of  1873,  upon  the  tract  now  embraced  in  Clancy's  entry. 

There  can  be  no  question  but  that  the  selection  of  1873  was  in  all 
respects  regular  under  the  regulations  governing  the  selection  of  indem- 
nity lands  in  force  at  that  time,  and,  hence,  such  selection  is  entitled 
to  due  consideration,  unless  there  was  no  authority  to  permit  the  selec- 
tion in  the  manner  made,  or  the  company  has  since  been  required  to 
amend  the  same  and  failed  to  comply  with  such  requirement. 

The  act  of  July  4, 1866  (14  Stat.,  87),  making  the  grant  for  this  com- 
pany, provides:  <^In  case  it  shall  appear  that  the  United  States  have 
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sold  any  section  or  any  part  thereof then 

it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  cause  to  be 

selected so  much  land as  shall  be  equal 

to  such  lands  as  the  United  States  haye  sold,"  etc. 

It  will  be  seen  that  said  act  makes  it  the  duty  of  the  Secretary  of 
the  Interior  to  cause  the  selection  to  be  made — ^i.  e.,  the  selection  is  to 
be  made  under  his  direction  and  subject  to  his  approval. 

Under  the  act  making  the  grant,  there  is  no  right  of  indemnity  given, 
except  in  case  of  a  loss  within  the  place,  or  granted,  limits,  but  the 
manner  of  ascertaining  the  loss  is  for  the  Secretary  to  decide,  as  any 
other  question  necessary  to  establish  the  validity  of  the  selection. 

Subsequent  to  the  circular  of  1879,  to  wit:  May  28, 1883,  the  Secretary 
(rf  the  Interior  (Mr.  Teller)  directs  that  the  Northern  Pacific  Railroad 
Company  be  permitted  to  select  indemnity  lands  without  specifying 
losses  as  a  basis  therefor,  as  stated  therein,  '^leaving  the  ascertainment 
of  the  lands  lost  in  place  to  your  office." 

If  the  power  then  existed  to  dispense  with  the  specification  of  losses, 
and  I  do  not  doubt  it,  it  existed  prior  to  1879. 

In  the  case  of  Sawyer  v.  Northern  Pacific  Railroad  Company  (12  L. 
D.,  448),  referring  to  a  selection  made  under  the  order  of  May  28, 1883, 
it  was  held  that  'Hhe  selection  having  been  made  in  conformity  with 
the  order  dispensing  with  the  necessity  of  specifying  losses,  tract  for 
tract,  it  was  legally  made,  and  while  it  remained  on  the  records  of  the 
office  it  imparted  notice  to  all  settlers  and  entrymen." 

Having  determined  that  there  was  authority  to  permit  the  selection 
in  the  manner  made,  it  remains  to  consider  whether  any  subsequent 
order  relative  to  indemnity  selections,  requiring  the  specification  of 
losses,  invalidated  selections  theretofore  made,  or  necessitated  a  desig- 
nation to  give  validity  to  such  selections. 

The  circular  of  August  4, 1885  (4  L.  D.,  90),  directed  the  register  and 
receiver 

before  admitting  railroad  indemnity  selections  in  any  case,  you  will  require  prelim- 
.  inary  lists  to  be  filed,  specifying  tbe  particular  deficiencies  for  which  indemnity  is 

claimed Where  indemnity  selections  have  heretofore  been  made  with- 

ont  specification  of  losses,  yon  will  require  the  companies  to  designate  the  deficiencies 
for  which  sach  indemnity  is  to  be  applied,  before  further  selections  are  allowed. 

In  the  case  of  Darland  v,  Northern  Pacific  Railroad  Company  (12  L. 
D.,  195),  this  circular  is  construed,  and  therein  it  is  stated :  "  Wliere 
indemnity  selections  had  theretofore  been  made,  without  specifying  tbe 
particular  losses,  the  company  should  be  required  to  designate  the  par- 
ticular deficiencies  before  allowing  further  selections." 

In  the  case  of  Sawyer  v,  Northern  Pacific  Railroad  Company  {supra)^ 
it  is  held 

the  subsequent  circular  of  Secretary  Lamar,  of  August  4, 1885  (4  L.  D.,  90),  requiring 
a  basis  of  loss  for  such  selection,  was  not  designed  to  invalidate  selections  thereto- 
fore made,  but  required  the  company  to  designate  tbe  losses  in  lieu  of  which  such 
selections  had  been  made,  and  directed  the  district  officers  not  to  receive  any  further 
selections  until  such  order  had  been  compiled  with. 
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It  will  be  seen  that  said  circular  did  not  invalidate  selections  made 
prior  to  1879  without  a  designation  of  losses,  but  exacted  of  the  com- 
panies that  losses  must  be  specified  for  such  selections,  and  all  others 
theretofore  made,  before  further  indemnity  selections  would  be  per- 
mitted. This  is  directory,  and  its  enforcement  is  left  to  the  local 
officers. 

It  can  not  therefore  be  held  that  said  order  required  a  specification 
of  losses  in  support  of  selections  made  prior  to  1879,  in  order  to  give 
validity  to  the  same,  and  I  think  to  disregard  such  selections  would 
be  purely  arbitrary  and  unauthorized. 

In  the  ca-se  of  Northern  Pacific  Kailroad  Company  v,  John  O.  Miller 
(11  L.  D.,  428),  it  was  held  that  *'  indemnity  can  only  be  selected  in 
lieu  of  some  section  or  part  of  section  lost  in  place,  and  the  basis  for 
such  selection  must  be  specifically  designated  and  shown  to  be  excepted 
from  the  grant,  before  the  right  of  indemnity  can  be  exercised,"  but  in 
the  case  of  Darling  v,  Northern  Pacific  Eailroad  Company  (supra), 
referring  to  the  Miller  case,  it  was  stated:  "the  selection  in  that  case 
was  not  protected  by  the  order  of  May  28, 1883,  for  the  reason  that  it 
had  never  been  withdrawn,  and  was  therefore  not  of  the  character  ot 
lands  contemplated  by  said  order." 

In  the  Miller  case  the  selection  was  made  January  30, 1884,  and  not 
being  protected  by  the  circular  of  May  28, 1883,  it  came  under  the  order 
of  1879. 

In  the  case  of  the  Southern  Minnesota  Railway  Express  Company 
(12  L.  D.,  618),  it  was  held  that  indemnity  railroad  selection  will  not  be 
approvedj  in  the  absence  of  due  specification  of  the  losses  for  which  the 
indemnity  is  asked,  and  the  list  submitted  was  returned  that  the  losses 
noight  be  specified. 

In  the  present  case,  the  list  is  not  here  for  approval,  and,  while  I 
should  refuse  to  approve  this  selection  until  a  loss  is  specified,  yet,  for 
the  reasons  before  stated,  the  selection  was  a  bar  to  Clancy's  entry, 
and  the  same  must  be  accordingly  be  canceled,  unless,  after  due  notice, 
he  elects  to  permit  the  same  to  stand  subject  to  the  approval  of  the 
company's  selection.  In  this  connection,  I  might  add  that  the  adjust- 
ment of  this  grant,  submitted  with  your  letter  of  July  22, 1890,  for 
approval,  shows  that  there  is  yet  due  on  account  of  the  grant  895,626.11 
acres. 

The  application  by  Albert  M.  Simmons  for  the  same  land  must  also 
be  rejected. 

Your  decision  is,  with  the  above  modification,  affirmed. 
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Abandonment. 

See  Contsst^  Eetid^nee. 

Accounts. 

A  oootract  by  which  an  officer  of  the  gov- 
eminent  is  to  receive  pay  from  private  i>ar- 
ties  for  doing  public  work,  in  the  result  of 
which  they  are  interested,  should  not  be 
approved 106 

Administrator. 

See  FiUng,  FiruU  Proof. 

Alien. 

See  KaturaUiotion, 

Is  not  disqualified  to  initiate  contest  pro- 
ceedings against  an  entry 503 

Alienation. 

A  transferee  takes  no  greater  interest  in 
the  land  tban  is  possessed  by  the  original 
entryiuan 171 

Sale  of  land  included  within  a  coal  declar- 
atory statement  prior  to  final  proof  and  en- 
try defeats  the  right  of  the  claimant  to 
pnrchase  tlie  land,  and  an  entry  made  in 
his  name  must  be  canceled 351 

The  sale  of  land  after  final  proof,  but 
prior  to  the  issuance  of  final  certificate,  will 
not  defeat  the  right  to  a  patent,  whore  the 
record  shows  due  compliance  witli  law 366 

The  sale  of  land  shortly  after  making 
proof  and  the  issuance  of  final  certificate 
does  not  warrant  a  presumption  against  the 
good  faith  of  the  entryman 377 

The  issuance  of  a  final  certificate  on  a 
purchase  of  timber  land  under  the  act  of 
Juno  3, 1878,  dw«  not  deprive  the  Depart- 
ment of  jurisdiction  to  inquire  into  thu 
character  of  such  entry ;  and  a  purchaser 
of  the  lands  so  entered,  prior  to  the  issu- 
ance of  patent,  takes  the  lands  subject  to 
the  final  action  of  the  Department 468 

Notice  of  departmental  decision  should  be 
givffli  a  mortgagee  where  the  Department 
is  aware  of  such  interest,  and  the  right  of  a 
mortgagee  to  be  heard  in  defense  of  the 
entry  is  not  defeated  by  a  Judgment  of  can- 
cellation in  the  absence  of  such  notice 48 

Amendment 

See  Entry. 
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Appearance. 

For  the  purpose  of  securing  an  order  to 
take  testimony  by  deposition  and  a  con- 
tin  nance  until  said  testimony  is  taken  and 
returned  is  general,  and  confers  Jurisdiction 
on  the  local  office 15& 

A  party  may  not  plead  a  special,  where 
the  record  discloses  a  previous  general  ap- 
pearance without  limitation  as  to  the  pur- 
pose thereof 398 

At  a  hearing  without  objection  to  the 
notice  waives  any  defect  therein SOS 

Application. 

To  enter,  to  be  viUid,  must  be  made  at  a 
time  when  the  land  is  free  from  appropria- 
tion, and  legally  subject  to  entry 345 

An  entry  bnsod  upon  an  application  and 
preliminary  affidavit  executed  while  the 
land  is  not  Hubject  to  disposal  is  invalid,  and 
the  defect  cannot  be  cured  in  the  presence 
of  an  intervening  ail  verse  claim 529 

To  enter,  presented  while  the  land  in 
question  is  involve<lin  the  pending  applica- 
tion of  another,  phould  be  held  to  await  the 
final  disposition  of  tlie  prior applit'ati on.  148,  592 

To  enter  should  not  be  allowed  for  land 
included  within  a  pre-emption  claim  under 
which  notice  of  intention  to  submit  final 
proof  has  been  published 381 

To  enter,  made  within  three  months  from 
settlement,  is  not  required  to  protect  such 
settlement  as  against  the  intervening  entry 
of  another,  if  the  settler  initiates  a  contest 
against  said  entr>-,  alleging  his  own  priority, 
within  three  months  after  the  land  becomes 
subject  to  entry 345 

Omission  of  the  records  in  the  local  office 
.  to  show,  may  be  supplied  by  affidavits 53 

Corroborated  affidavits  showing  the  filing 
of,  may  be  accepted  as  conclusive,  where 
the  records  do  not  disclose  the  fact  of  such 
filing,  nor  tend  to  contradict  the  showing 
made  by  the  applicant 279 

To  select,  filed  by  a  State  when  the  lands 
are  not  suiyect  thereto  confers  no  right. 

Failure  to  appeal  from  the  rejection  of  an 
application  to  file  a  declaratory  statement 
defeats  all  rights  that  might  have  been 
secured  thereunder,  and  such  failure  is  not 
excused  by  the  fact  that  ♦he^itle  to  tteland 
was  erroneously  believed  to  not  be  in  the 
United  States.  *  (See  16  L.  D.,  368.) 4W 
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Timber  Culture. 

A  suoceDBfiil  timber-cultare  conteatant 
who  files,  at  the  time  of  initiating  contest 
and  secures  cancellation  prior  to  the  repeal 
of  said  law,  but  fails  to  exercise  his  prefer* 
ence  right  until  after  said  repeal,  is  pro- 
tected by  the  repealing  act,  where  his  failure 
is  due  to  the  fact  that  he  did  not  receive 
notice  of  the  cancellation 147 

To  enter  filed  with  a  contest  prior  to  the 
repeal  of  the  timber-culture  law  saves  the 
rif^ht  of  the  applicant  to  perfect  his  entry 
afier  said  repeal  if  the  entry  under  contest 
is  finally  canceled 53, 279 

A  Buooessful  timber-culture  conteatant 
who  files,  with  his  contest,  has  no  right  that 
is  protected  from  the  operation  of  the  subse* 
quent  repeal  of  the  timber-cultare  law  if  he 
fails  to  exercise  his  right  within  the  statu- 
tory period 117 

The  repeal  of  the  timber-culture  law  prior 
to  the  receipt  at  the  local  office  of  defeats  . 
the  right  of  entry.  The  delay  of  the  appli- 
cation in  the  mails,  by  reason  of  a  "  storm 
and  washout, "  does  not  relieve  the  applicant 
from  the  effect  of  the  repeal 273 

Approximation. 

See  Entry,  Bailroad  Lands. 

Arid  Lands. 

See  Regervoir. 

Instructions  of  October  5,  1803,  with  re- 
spect to  the  insertion  of  reservation  of  right 
of  way  privileges  in  patents  and  final  cer- 
tificates ihsuchI  on  original  entries  made 
after  the  act  of  October  2, 1888 521 

Attorney. 

See  Appearance. 

Who  procures  a  ft«udulent  entry  to  be 
made  should  be  disbarred 28 

The  phrase  "claim  against  the  United 
Staten/*  as  employed  in  section  190  of  the 
ReAnstnl  Statutes,  must  be  construed  as 
meaning  a  money  demand  against  the 
Unit4Ml  States;  and  it  therefore  follows  that 
the  inhibition  contained  in  said  section  does 
not  extend  to  a  former  employ^  of  the  Gen- 
eral Land  Office  who  appears  before  the 
Land  Dcpariment  on  behalf  of  an  applicant 
for  n  tract  of  public  land 216 

Ap]>earing  as  amiexu  curice  may  file  a  brief 
with  due  service  of  copies 869 

Cancellation. 

See  Judgment. 

An  entry  should  not  be  canceled,  on  the 
allowance  of  au  advoroe  claim,  without  due 
notice  to  the  on  try  man,  with  opportunity 
to  be  heard 20 

An  entry,  though  improperly  allowed, 
should  not  be  canceled  without  notice  to  the 
eiitryman,  and  due  opiMirtunity  given  to 
show  cause  why  such  action  should  not  lie 
♦•*ken 189 


CerUdeate. 

Delay  in  the  issuance  of  final,  will  not  de- 
feat the  rights  of  one  who  has  duly  com- 
plied with  the  law  293 

Issue  of  final,  on  timber-land  purchase 
does  not  deprive  the  Department  of  juris- 
diction to  inquire  into  the  charaotor  of  such 
entry 468 

Certiorari. 

See  Practice,  subtitle  RcHew. 

Application  for,  may  be  allowed  on  behalf 
of*  party  whose  failure  to  appeal  in  time 
is  satisfactorily  explained,  and  where  the 
appellee  waives  his  right  to  insist  on  astrict 
enforcement  of  the  rules  of  practice 63 

The  oath  required  in  support  of  an  appli- 
cation for,  must  expressly  aver  the  truth  of 
the  allegations  contained  in  the  application .  100 

In  the  exercise  of  its  supervisory  author- 
ity an  application  for,  may  be  allowed  by 
the  Department,  though  the  applicant  is  not 
entitled  to  be  heard  on  appeal Ill 

An  application  for  writ  of,  will  not  be 
granted  where  it  is  apparent  therefrom  that 
the  appeal  asked  for  would  be  dismiase<l  if 
before  the  Department 296 

Cherokee  Outlet. 

See  circular  of  September  1, 1893,  with  the 
President's  proclamation  opening  lands  to 
entry 235 

Circulars. 

See  TahUg  q/;  page  xvii. 

Coal  l4and. 

A  private  entry  of,  may  not  be  allowed  to 
embrace  one  tract,  taken  in  the  capacity  of 
an  assignee,  and  another  under  the  individ- 
ual right  of  the  purchaser 22 

An  entry  embracing  land  not  included  in 
the  declaratory  statement,  but  necessary  to 
the  working  of  the  mine  and  not  in  excess 
of  the  Ingal  acreage,  may  be  allowed  to  stand 
where  goo<i  faith  on  the  part  of  t  be  cntrymr  n 
is  manifest 268 

No  vested  rights  are  secured  through  filing 
a  declarator}-  statement ;  and  a  sale  of  the 
land  thereaft«r  by  the  clai;nant,  prior  to  final 
proof  and  entry,  defeats  his  right  to  pur- 
chase said  land,  and  an  entry  theroof  made 
in  his  name  must  be  canceled 351 

An  application  by  an  agent  of  an  associa- 
tion to  file  a  coal  declaratory  statement  must 
be  made  in  the  manner  provide<1  by  the 
departmental  regulations,  and  ^how  what 
improvements  have  been  made,  and  the 
qualifications  of  the  persons  composing  the 
association 411 

Commutation. 

See  Entry,  Oklahoma  Lands, 

Confirmation. 

Section  7,  Act  of  March  3,  1891. 

In  applying  the  confirmatory  provisions 
of,  au  inten-ening  entry  should  not  bo  can- 
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celed  without  dae  notice  to  the  entryman 
with  opporttmicy  to  be  heard 20 

The  Department  iH  without  jurisdiction 
to  try  n  contest  that  is  initiated  after  a 
transfer  of  the  land  in  case  of  an  entry  con> 
llrmod  under  said  section 48 

A  mortgagee  is  not  entitled  to  protection 
nndor  the  confirmatory  provisions  of  sec- 
tion 7  if  the  mortgage  is  executed  prior  to 
the  Hubmission  of  final  proof  and  issuance 
of  certificate  thereon 524 

An  entry  that  is  fraudulent  in  its  incep- 
tion, and  is  transferred  prior  to  March  1, 
1888,  is  not  confirmed  where  at  the  date  of 
said  transfer  the  entry  is  under  attack  as 
shown  by  the  I'ecords  of  the  local  office 277 

A  transferee,  who  employs  another  to  pro- 
cnre  title  to  a  tract,  does  not  occupy  the 
status  of  a  bona  fide  i>urchaser,  if  the  agent 
secures  such  title  through  an  entry  made  in 
the  interest  of  the  transferee,  even  though 
the  transferee  had  no  knowledge  of  the 
fhiud 28 

A  bona  fide  purchaser  of  the  land  cov- 
ered by  an  entry  who  sabsoquently  sella  a 
portion  of  the  land  embraced  therein,  and 
then  joins  in  the  release  to  the  United  States 
of  all  title  held  under  said  entry,  except  aa 
to  one  tract,  may  properly  invoke  the  con- 
firmatory proxnsions  of  section  7  as  to  said 
tract 377 

The  confirmation  of  an  entry  under  the 
body  of  section  7  is  not  defeated  by  a  claim 
based  on  the  alleged  prior  occupancy  of  the 
land  by  a  non-reeervation  Indian,  where  at 
the  date  of  said  entry  there  was  no  author- 
ity for  such  occupancy 817 

A  deaert-land  entry  of  double  mtnimom 
land  allowed  at  single  minimum  is  con- 
firmed under  the  body  of  the  section,  if 
otherwise  within  the  terms  of  the  statute. 
(See  16  L.  D. .  407. ) 116 

The  c-onflrmatory  provisions  of  the  body 
of  the  section  extend  to  an  entry  made  by  a 
min  K'  if  such  entrv  is  othorwlAe  within  the 
terms  of  snid  section 523 

A  deed  execntod  prior  to  March  1,  1888,  in 
thenameof  andpuriH>rting  to  convey  the  in- 
terest and  title  of  one  holding  a  power  of  at- 
torney from  another  in  who^c  niimc  a  sol- 
diern'  iidditional  entry  has  been  made  by 
such  attorney  iu  fact,  is  not  proof  of  a  sale 
of  the  land  that  bringH  the  entry  within  the 
confirmatory  provisions  of  section  7;  nor 
will  a  deed  executed  subsequently  by  the 
principal  and  based  on  an  additional  oonsid- 
oration  operate  to  cnre  the  defects  in  the 
former  conveyance  so  as  to  bring  said  entry 
within  the  terms  of  said  section 483 

A  parchascr  of  the  land  covered  by  a  sol- 
diers' additional  entry  made  under  a  power 
of  attorney  that  is  in  effect  a  transfer  of  the 
soldier's  right  prior  to  the  exercise  theeof 
is  not  entitled  to  confirraatiim 512 

The  act  of  March  3.  1893,  conferring  the 
right  of  purchase  upon  transferees  holding 
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under  invalid  oertifioatea  of  the  additional 
homestead  right  does  not  restrict  the  con- 
firmatory operation  of  section  7,  but  pro- 
vides for  a  class  of  cases  not  confirmed  by 
that  act 168 

A  soldier's  a<lditional  hohiestcad  entry 
based  on  an  invalid  certiflctite  of  right  is 
confirmed  under  the  body  of  section  7  if 
otherwise  within  the  terms  of  said  section . .  168 

A  soldiers'  iidditional  homestead  entry 
allowed  on  a  certificate  of  right  issued  on 
account  of  service  in  the  Missouri  Home 
Guards  is  confirmed  by  the  proviso  if  other- 
wise within  the  terms  of  said  section 170 

The  oonfinnatory  provisions  of,  extend  to 
a  soldier's  additional  homestead  entry  made 
on  a  certificate  of  right  based  uiM>n  alleged 
service  in  the  Missouri  Home  Guards, 
though  the  records  of  the  War  Department 
fail  to  show  such  service 306 

The  pendency  of  an  application  to  conti'St 
an  entry  will  not  defeat  its  c4)ufirmation 
under  the  proviso  where  such  apidication 
must  be  r^ected  on  account  of  prior  proceed- 
ings by  the  government,  though  said  pro- 
ceedings were  begun  too  late  to  prevent  con- 
firmation    126 

An  order  of  the  General  Land  Office  made 
prior  totheexttiration  of  twoye:»rs  from  date 
of  final  certificate,  requiring  the  entry  Uf 
approximate  one  hundred  and  sixty  acres, 
defeats  confirmation  under  the  proviso, 
though  the  notice  of  such  requirement  was 
not  given  until  after  the  expiration  of  said 
two  years 362 

An  entry  reinstated  for  the  purpose  of  ex- 
amining into  its  bona  fide  character  and  so 
remaining  for  the  ]>eriod  of  two  years,  is  not 
confirmed  by  the  proviso 51S 

Contest. 

See  Conte^ant. 

Genp:ual.ly. 

Validity  of,  is  not  affected  by  the  fact  that 
the  contestant  is  an  alien 503 

The  Rules  of  Practice  do  not  require  an 
affidavit  of,  to  be  executed  before  the  local 
officers 540 

One  who  appears  in  response  to  citation 
and  submits  testimony  without  otuection 
to  the  affidavit  of,  will  not  be  heard  to  sub- 
sequently question  its  regularity 4 

When  irregularly  allowed  (during  suspen- 
sion of  the  entry)  on  uncorroborated  affi- 
davit, the  uncontradicted  testimony  thus 
submitted  by  the  contestant  may  be  after- 
wards taken  as  corroborating  the  affidavit 
and  warrant  proceedings  when  the  entry  is 
relievwl  from  suspension 06 

A  hearing  should  not  be  ordered  on  an 
uncorroborated  affidavit  in  which  no  spe- 
cific charge  is  made 125 

An  affidavit  of  contest  should  set  forth 
a  definite  charge  which,  if  proven,  will  war- 
rant cancellation  of  the  entry  in  question..  177 
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In  absence  of  a  specific  charge,  and  proof 
thereof,  must  fail,  leaving  the  issue  between 
the  entryman  and  the  government 452 

Must  fail  in  the  absence  of  affirmative 
testimony  in  support  of  the  charge 129 

The  dismissal  of,  on  the  failure  of  the 
specific  charge,  does  not  relievo  the  entry- 
man  from  the  consequences  of  his  non-com- 
pliance with  the  requirements  of  the  law..  452 

The  failure  of  a  party  to  proceed  with  a 
hearing  in  accordance  with  departmental 
directions  does  not  estop  him  A:t>ra  asserting 
his  priority  of  right  as  against  the  inter- 
Teniug  adverse  claim  of  a  third  party 619 

Right  to  proceed  under  second,  on  dis- 
missal of  the  first,  can  not  be  defeated  by 
the  intervening  suit  and  entry  of  another, 
allowed  without  notice  to  second  coutestant 
that  tlio  first  couteat  had  been  dismissed  . .     53 

When  a  pending,  is  attacked  on  the  ground 
of  flraud  by  asecond  contestant,notice  should 
not  issue,  but  the  case  should  be  held  for 
the  final  disposition  of  the  prior  suit 60 

The  terms  of  a  stipulation  entered  into 
between  parties  to  a  cont43st  should  not  be 
enforce<l  to  the  exclusion  of  the  real  ques- 
tion at  issue  therein  where  it  is  apparent 
that  said  stipulation  with  respect  to  such 
matter  is  without  consideration  and  made 
apparently  through  inadvertence 519 

Desert  Land. 

On  the  ground  of  failnro  to  effect  recla- 
mation within  the  statutory  period  innst  fail 
where  the  government  has  already  exam- 
ined into  the  status  of  the  entry  and  held 
the  siune  intact 255 

On  the  ground  of  non-compliance  with  law 
most  fail  where  it  appears  that  prior  to  the 
expiration  of  the  entry  the  land  was  effect- 
ually reclaimed  and  that  the  failure  to  main- 
tain the  requisite  water  supply  was  due  to 
the  wrongful  act  of  the  contestant ;  nor  w  i  11 
such  a  contest  defeat  equitable  action  on  the 
entry  man's  final  proof  submitted  out  of  time.    36 

Homestead. 

A  charge  of  abandonment  and  failure  to 
reside  upon  the  land  is  sufficiently  specific 
where  it  is  set  out  "that  the  defendant 
has  wholly  abandoned  said  tracts  that  he 
has  changed  his  residence  therefrom  for 
more  than  six  months  since  making  said 
entry,  and  that  said  tract  is  not  settled 
upon  and  cultivated  by  said  party  as  re- 
quired bylaw" 540 

Leave  of  absence  is  no  protection  against 
a  contest  for  abandonment  where  the  entry- 
man  prior  to  such  leave  has  failed  to  com- 
ply with  the  law 540 

Timber  culture. 

See  Title,  Timber  CuUure. 

A  charge  of  non-compliance  with  the  tim- 
ber-culture law  should  be  established  by  a 
preponderance  of  the  evidence  to  warrant 
cancellntion 504 


P«ge. 

An  agent  mnployed  to  care  for  a  timber- 
culture  entry  may  properly  secure  counsel 
to  appear  on  behalf  of  the  entryman  in  the 
event  of  a,  against  the  entry 60i 

An  application  to  enter  land  embraced 
within  the  timber-calttire  entry  of  another 
does  not  give  the  applicant  the  statos  of  a 
contestant  under  sections,  act  ot  June  14, 
1878,  in  the  abseno  e  of  the  prescribed  notice 
to  the  record  entr  ymui  of  sach  application .  585 

Against  an  eu  try  for  invalidity  because 
made  by  a  special  grant  must  faiU  where  it 
appears  that  the  entry  was  allowed  under 
express  ruling  of  the  Commissioner,  and 
the  entryman  afterwards  complied  with 
the  law  and  was  not  in  government  em- 
ploy at  the  time  of  the  contest 85 

Timber  land. 

Will  lie  against  an  entry  under  the  aet  of 
June  3, 1878,  with  a  preferred  right  to  the 
contestant  if  successful 151 

Conteslant. 

A  pre-emptor  who  contests  and  secures 
the  cancellation  of  a  prior  desert-land  entry 
in  conflict  with  his  filing,  and  thereupon 
perfects  his  pre-emption  claim,  exhausts 
thereby  his  preferred  right  and  has  no  claim 
as  a  snrce.M»ful  contestant  against  the  re- 
mainder of  the  tract  covered  by  the  con- 
tested en  try  1 19 

Who  fails  to  secure  a  Judgment  of  cancel- 
lation until  after  the  repeal  of  the  pre-emp- 
tion law  does  not  have  any  right  thereunder 
that  inlls  within  tlie  protection  extended 
by  the  repealing  act  to  claims  "lawfully 
initiate" 149 

Who  falls  to  exercise  his  preferred  right 
within  the  statutory  period  has  no  protrac- 
tion as  against  the  subsequent  repeal  of  the 
timber-culture  law 117 

Of  an  entry  under  the  timber  and  stone 
act  acquires  a  preferred  right  if  successful .  151 

Acquires  no  preferred  right  under  a  fraud- 
ulent and  coll  nsive  contest 180 

Under  sect  ion  2,  act  of  July  26, 1892,  the 
heirs  of  a,  if  citizens  of  the  United  States, 
are  entitled  t  o  continue  the  prosecution  of 
a  contest,  in  the  event  of  the  contestant's 
death  before  the  final  termination  of  the  suit.  402 
suit 402 

Who,  pendin  g  his  contest,  purchases  a  re- 
linquishment of  the  contested  entry  and 
files  the  same  does  not  thereby  acquire  the 
status  of  a  successful,  and  the  right  of  a  set- 
tler, who  is  then  residing  on  the  land,  will 
take  effect  at  once  on  the  filing  of  the  re- 
linquishment and  exclude  the  claim  of  the 
contestant 412 

A  snccossftil,  is  not  required  to  exercise 
his  preferred  right  of  entry  nntil  he  has  re- 
ceived due  notice  of  the  cancellation  secured 
by  his  contest 530 

The  alienage  of  a,  will  not  defeat  his  sub- 
sequent exorcise  of  the  preference  right-,  if 
he  is  qualified  in  the  matter  of  citisenship 
when  he  aptilies  to  enter 530 
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Continuance* 

SoePraetiee. 

Declaratory  Statement* 

SeeFUing. 

Desert  Land. 

SeeHntry, 

Devisee. 

See  Final  Proqf,  Sab-tltle  HomuUod. 

Dnre«s. 

A  plea  of,  set  np  to  avoid '  the  withdrawal . 
of  a  contest  can  not  be  accepted  where  it 
appears  that  the  contestant  subseqaently 
ntifiestheact  of  withdrawal  in  the  absence 
of  any  threats  or  fears  of  violence 878 

Entry. 

See  Applieation,  OaneeUaHon,  Oonfirmaiion. 

GSKBRALLY. 

Should  not  be  allowed  during  the  pend- 
ency on  appeal  of  the  application  of  another 
to  enter  the  same  tract 582 

The  rule  of  approximation  will  be  applied 
to  a  homestead  entry  that  embraces  frac- 
tional sulMli visions  in. two  sections 205 

Desert  Land. 

A  contestant  who  submits  proof  showing 
iSftilnre  to  effect  reclamation  within  the 
statutory  period,  does  not  thereby  acquire 
the  status  of  an  adverse  claimant  so  as  to 
defeat  equitable  action,  whore  the  govern- 
ment on  its  own  motion  has  examined  into 
the  cause  of  said  failure  and  held  the  entry 
intact  with  a  view  to  its  equitable  adjudi-  • 
cation 255 

An  applicant  for  extension  of  time  under 
section  6  of  the  amendatory  act  of  March 
8, 18ftl,  should  fllo  in  the  local  office  a  sworn 
BtatcBient  of  his  intention  to  proceed  under 
said  act,  showinic  what  has  been  done  by 
him  in  re<;ard  to  the  land,  and  that  since  he 
determined  to  take  advantage  of  the  act  in 
question  he  has  complied  with  the  provis- 
ions thereof 388 

Homestead. 

The  right  tomake  a  second,  under  section 
2,  act  of  March  2, 1889,  can  not  be  invoked 
in  aid  of  an  application  to  "amend"  an 
entry  made  and  relinquished  after  the  pas- 
sago  of  said  act 152 

Made  by  an  alien  can  not  be  confirmed 
under  rule  32  of  the  rules  of  equitable  ad- 
judication, for  the  benefit  of  the  heirs,  where 
the  entryman  dies  without  having  com- 
plied  with  the  naturalisation  laws,  or  de- 
clare<l  his  intention  to  become  a  cltisen 606 

Commutation. 

Of  a  homebtend  entry  should  not  be  al- 
lowed in  the  presence  of  an  adverse  claim 
pending;  on  appeal  and  involving  the  valid- 
ity of  the  urigiual  entry 592 
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Timber  Culture. 

Allowed  on  a  preliminary  affidavit  exe- 
cuted outside  of  the  district  and  State  in 
which  the  land  is  situated,  is  not  void  but 
voidable,  and  may  bo  amended  in  the  ah- 
senceof  an  adverse  claim 4(Hi 

Made  by  a  special  agent  will  not  be  can< 
celled  for  invalidity,  where  it  was  allowed 
under  an  express  ruling  of  the  Commis- 
sioner, and  the  entryman  sabseqnently  com- 
plied with  the  law 86 

Made  for  the  benefit  of  a  partnership, 
composed  of  the  entryman  and  another,  is 
illegal,  and  must  be  canceled 330 

Commuted  under  section  1,  act  of  March 
8,  1891,  and  embracing  land  in  two  sections, 
may  be  allowed  to  stand  in  view  of  tho  fact 
that  there  is  no  express  provision  of  law 
prohibiting  such  an  entry,  and  that  the 
rights  of  no  other  entryman  can  be  affected 
thereby 358 

Eqnitable  Action, 

See  Entry,  Final  Proof. 
May  be  taken  on  evidence  furnished  to 
secure  an  extension  of  time  for  payment. . .  141 

Evidence. 

Under  rule  35  a  notary  public  may  be 
designated   to  take  testimony  in  contest 

cases * 

Personal  delivery  of,  by  officer  takin;;  the 
same  under  rule  35,  instead  of  sealing  and 
mailing  the  testimony  as  required  by  the 
rules  of  practice,  does  not  preclude  its  con- 
sideration in  the  absence  of  a  showing  that 
rights  have  been  prejudiced  thereby 4 

In  proceedings  by  the  government  an  ap- 
plicntion  of  the  entryman  to  have  the  testi- 
mony taken  under  rule  35  of  pnictiee 
should  not  be  deni<Ml,  where  it  is  evident 
thatiivjustico  and  great  hanlship  will  result 
fW>m  such  denial 321 

Local  officer,  whose  term  of  office  hns  ex- 
pired, may  attach  his  signature  to  a  Jurat 
accompanying  testimony  that  was  taken 
before  him  while  holding  said  office 96 

When  testimony  is  taken  in  shorthand 
the  stenographer's  notes  should  be  ^vritten 
out,  and  then  subscribed  by  the  witness  . . .  138 

An  applieation  for  an  order  to  take  depo- 
sitions should  be  allowed  if  made  in  due 
compliance  with  the  rules  of  practice 321 

On  a  charge  that  a  deceased  entryman  in 
his  lifetime  had  agreed  to  convey  to  others 
the  land  in  dispute,  hearsay  testimony  as  to 
such  agreement  is  incompetent 321 

Where  the  defendant  doea  not  exercise 
the  right  of  cross-examination,  but  relies 
upon  an  appeal  from  an  interlocutory  order, 
he  will  not  be  heard  to  object  to  the  ex  parte 
chara<'ler  of  the  testimony  submitted  by  the 
contestant 393 

Fiiinir- 

Made  by  an  administrator  in  his  othcial 
rapacity  can  not  be  amended  so  as  to  be  a 
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filing  in  his  own  right ;  bat  ao  Applioation 
to  00  amend  may  be  accepted  as  the  flling  of 
such  party  in  the  absence  of  any  adverse 
claim flO 

A  pre-emption  declaratory  statement  filed 
without  prior  settlement  is  made  good  by 
subsequent  HHttlemont  in  the  absenca  of 
any  intervening  adverse  right 200 

The  infancy  of  a  pre-emptor  at  date  of, 
will  not  defeat  the  pre-emptive  right,  if  the 
pre-emptor  attain^  tbn  requisite  age  prior  to 
the  intervention  of  any  adverse  claim,  and 
good  faith  is  otherwise  shown 207 

The  inadvertent  omission  of  the  appli- 
cant's signature  from  a  declaratory  state- 
ment may  be  supplied  by  allowing  him  to 
sign  the  same  nunc  pro  tunc 396 

A  pre-emption  declaratory  statement  filed 
without  the  pre-requisite  settlement  affords 
the  claimant  no  protection;  bnt  the  defect- 
ive claim  is  cured  by  subsequent  settle- 
ment in  the  absence  of  any  intervening  ad- 
verse right 601 

Life  of,  extended  one  year  in  certain 
Statesbyaot  of  Hay  0.1872 537 

Final  Proof. 

Generally. 

Submission  of,  showing  full  compliance 
with  the  law  secures  tlie  equitable  title  to 
the  land 293 

The  pendency  of  adverse  proi^eedings 
suspends  the  running  of  time  allowe<l  a  pre- 
emptor,  by  st«tate,  for  the  submission  of. 
The  amendment  of  rule  53  of  practice  per- 
mits the  claimant,  if  he  so  desires,  to  sub- 
mit proof  during  such  proceedings,  but  no 
statutory  right  is  l'>st  by  failure  to  take 
advantage  of  said  amendment 203 

Under  rule  53  of  prai'.tice,  as  amended, 
final  proof  submitted  daring  the  pendency 
of  a  contest,  and  prior  to  said  amendment, 
may  be  considered  on  the  final  disposition 
of  the  contest 255 

A  final  aflidavit  returned  for  correction, 
and  again  tiled  when  corrected,  takes  effect 
as  of  the  date  when  first  received,  where, 
in  the  meantime,  the   fees   and  purchase 

money  are  retained  by  the  local  office 366 

Hr>MESTEAD. 

Wlicre  a  homesteader  dies  daring  the 
pendency  of  proceedings  on  his  protest 
against  the  final  proof  of  an  adverse  pre- 
euiptiun  claimant,  his  heirs  may  perfect 
title  on  the  final  dispusitiou  of  the  adverse 
claim 389 

The  adminintrator  of  a  deceased  home- 
steader has  no  authority  under  the  law  to 
snbmit,  for  the  benefit  of  devisees 156 

In  the  sabmission  of  homestead  proof  by 
a  devi8€*e  the  proof  most  be  directed  tu  the 
entry  as  an  entirety  and  not  conflnetl  to 
that  part  of  the  land  claimed  by  the  devisee. 
But  proof  thus  submitted  without  objection 
should  lint  be  rejected  without  considera- 
tion ortlis  allowance  of  a  further  hearing. .  156 


In  the  event  of  a  homesteader's  death, 
may  be  submitted  by  any  one  of  the  de- 
visees, and  if  such  proof  is  found  eatisCM)- 
tory,  the  oortificate  ahoold  isaoe  in  the 
name  of  the  devisees  of  the  said  homesteader 
generally 156 

Equitable  action  on  a  homestead  entry, 
under  which  proof  is  not  submitted  within 
tiie  statutory  period,  is  defeated  by  an  in- 
tervening contest  on  behalf  of  an  adverse 
applicant  for  the  tract  in volTed 210 

A   railroad  company  is  not  entitled  to 

special  notice  of  intention  to  submit,  under 

a  homestead  entry  of  an  unselected  tract, 

included   within    an   existing   indemnity 

withdrawal 270 

Desert  Land. 

Equitable  action  is  not  required  on  a  des- 
ert; entry,  on  account  of  failure  to  submit, 
and  make  payment  for  the  land  within  the 
statntory  ])eriod,  where  such  failure  is  dae 
to  an  order  of  the  Greneral  Land  Offloe  post- 
poning the  day  fixed  for  the  submission  of 
said  proof 388 

Submitted  out  of  time  may  be  sent  to 
the  board  oi  equitable  adjudication,  where 
the  failure  is  due  to  the  intervention  of  a 
contest  that  is  subsequently  dismissed  ....    36 

Pre-emption. 

Final  pre-emptK>n  certificate  should  not 
issue  during  the  publication  of  u.>ti'*«,  by 
an  adverse  claimant,  of  intention  to  submit 
proof  under  the  pre-emption  law 171 

Publication  of  notice  of  intention  to  sub- 
mit final  pre-emption  proof  precludea  the 
subsequent  allowance  of  an  application  to 
enter  filed  by  a  homestead  claimant 881 

I^ind  once  "offered"  and  subsequently 
enhanced  in  price  and  not  afterwMds  re- 
offered,  is  taken  oat  of  the  category  of 
lands  subject  to  "private  entry,"  and  a 
pre-emption  clainunt  therefor  is  entitled  to 
tliirty-three  months  from  date  of  settlement 
in  which  to  make  final  proof 200 

In  det4>rmining  whether  tiie  residence  and 
improvements  shown  by  a  pre-emptor  indi- 
cate good  faith,  the  degree  and  condition  in 
life  of  the  entryman  may  be  properly  taken 
into  consideration 20O 

Forest  Eiands. 

See  School  Lands. 

Hearing. 

See  Practice. 

Homestead. 

See  Entry,  Final  Proqf^  Oklahoma  Landi, 

Generally. 

The  widow  of  a  deceased  homesteader 
having  submitted  final  proof  showing  tvdi 
compliance  with  the  law  secures  thereby 
the  equitable  title  to  the  land  involved,  and 
delay  in  the  issuance  of  final  certiilcate  will 
not  affect  her  rights.  In  the  event  of  her 
subsequent  death  the  equitable  title  de- 
scends to  her  heirs 
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Where  a  homeBteader  dies  learing  a 
widow,  who  also  dies  before  complianco 
with  the  homestead  law,  the  right  to  acquire 
patent  passes  to  the  heirs  of  the  entryman, 
both  adults  and  minors,  equally,  and  the 
subsequent  failure  of  said  heirs  to  reside 
aponor  cultivate  the  land  operates  as  an 
abandonment  thereof 212 

Adjoining  Farm. 

The  sale  and  abandonment  of  the  orlgloal 
farm,  prior  to  submission  of  final  proof  un- 
der an  adjoining  farm  entry,  defeats  the 
right  to  perfect  such  entry 498 

Act  of  Junk  15,  1880. 

A  purchaser  of  the  land  covered  by  an 
entry  made  under  a  power  of  attorney  that 
is  in  eflRoot  a  transfer  of  the  soldier's  addi- 
tional right,  prior  to  the  exercise  thereof, 
is  not  entitled  to  purchase  such  land  fVom 
the  gorerament  under  section  2,  act  of  June 

15,1880 612 

SOLDIRKS. 

Id  determining  whether  the  length  of  mil- 
itary service  rendered  by  an  officer  (who 
resigns  from  the  service)  entitles  him  to  file 
a  soldier's  declaratory  statement,  the  period 
of  service  should  be  computed  to  the  time 
when  he  receives  notice  that  his  resignation 
is  accepted 569 

Soldiek's  Additional. 

An  application  to  make  entry  of  Mille  Lac 
Indian  lands,  under  apowerof  attorney  that 
is  in  effect  an  attempted  transfer  of  the  sol- 
dier's additional  right,  and  is  properly  re- 
jected for  **  reasons  sufficient  in  law  "  when 
presented  at  the  local  office,  is  not  withiu  the 
provisions  of  the  departmental  order  of 
March  10,  1877;  nor  does  the  subsequent 
allowance  of  such  an  application  bring  the 
entry  within  the  protection  socorded  valid 
homestead  entries  by  the  act  of  January  U, 
1880,  opening  said  lands  for  disposal  under 
the  homestead  laws 512 

The  right  to  make  does  not  extend  to 
members  of  the  Missouri  Home  Guard 79 

An  entry  made  under  a  power  of  attorney 
and  then  canceled,  can  not  be  lawftilly  re- 
instated, where  the  soldier  after  the  cancel- 
lation of  such  entry  revokes  the  power  of 
attorney  and  makes  an  additional  entry  in 
bis  own  right  and  secures  patent  thereon. .  512 

The  right  to  purchase  land  covered  by  a, 
conferred  by  the  act  of  March  8,  1893,  ex- 
tends only  to  entries  made  or  iBitiate<l  upon 
a  certificate  of  additional  right 512 

Th«  act  of  March  3,  1893,  conferring  the 
right  of  purchase  upon  transferees,  holding 
muler  invalid  certificates  of  the  additional 
right,  provides  for  class  of  claims  not  con- 
firmed by  section  7.  act  of  March  3, 1801 166 

The  right  of  purebAmt  under  the  act  of 
March  3, 1893,  can  not  be  exereisetl  in  the 
absence  of  proof  that  the  additional  entry 
was  based  on  a  certificate  of  right  that  has 
beenfound  erroneous  or  invalid 00 
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Indemnity. 

See  Railroad  Orant,  School  Land. 

Indian  Lands. 

See  Oklahoma  Lands. 

Patent  should  issue  in  the  name  of  the 
heirs  generally,  where  the  allottee  dies 
prior  to  the  issuance  of  patent 143 

When  an  allottee  dies  after  Helection  and 
prior  to  approval,  the  allotment  will  upon 
approval  be  confirmed  to  the  heii-s  of  the 
deceased  allottee 142 

l^he  Department  will  allow  a  change  of  a 
selection  even  after  approval,  if  it  be  shown 
to  be  for  the  best  interest  of  the  allottee,  but . 
such  change  can  not  be  made,  even  before 
approval,  except  with  the  consent,  and  un- 
der the  direction  of  the  Department 142 

The  act  of  March  3, 1891,  opening  to  entry 
the  SiHHetou  lands  contains  nu  penalty  for 
entering  the  reservation  prior  to  the  time 
fixed  therefor  in  the  President's  proclama- 
tion, and,  although  said  proclamation  for- 
bids such  entrance,  the  right  of  entry  is  not 
forfeited  by  fmlure  to  observe  said  ipj unc- 
tion   153 

Circular  of  September  1. 1893,  with  Presi- 
dent's proclamation  <^peaing  to  entry  landa 
in  the  "Cherokee Outlet'* 225 

The  right  to  receive  an  allotment  of  Sioux, 
under  the  act  of  March  2,  1889,  does  not  ex- 
tend to  the  half-bree<ls  or  descei^dants  of 
the  mixed  bloods,  whone  claims  were  rec- 
ognized in  the  treaty  of  1830,  and  for  whom 
special  provision  was  accordingly  made  by 
theactof  July  17,  1854 457 

The  last  proviso  to  section  8,  act  of  March  . 
2,  1889,  does  not  confer  the  general  right  to 
receive  allotments  of  Sioux  upon  half-breeds 
or  mixed  bloods,  but  makes  a  special  pro- 
vision where  such  mixed  bloods  may  sur- 
render their  locations 457 

Purchasers  of  Pawnee,  who  have  not 
made  their  payments  of  principal  and  in- 
terest as  required  by  the  supplemental  act 
of  April  22,  1690,  but  have  since  the  time 
fixe<l  in  said  statute  tendered  payment,  may 
be  ]>emiitted,  in  the  absence  of  a  declara- 
tion of  forfeiture^  to  complete  their  pur- 
chases   , 490 

Forfeiture  declared  as  to  all  entries  of 
Pawnee  lands  remaining  in  default  with 
directions  given  for  new  sale 490 

instmrtions  and  Circulars. 

Sec  Tables  of,  pagexvii. 

Island. 

See  Isolated  Tract,  Survey. 

Isolated  Tract. 

Island  surveyed  on  application  may  be 
sold  as  an 330 

Judirnient. 

See  HeM  judicata. 

Of  cancellation  takes  efiieet  as  of  the  date 
rendered,  and  the  land  released  thereby 
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from  appropriation  becomes  suliject  to 
entry  as  of.tsiich  date,  -without  re^^rd  to 
the  time  when  such  judgment  is  noted  of 
record  in  the  local  office 171 

Jurisdiction. 

If  the  necessary  jurisdictional  facts  ap- 
pear on  the  face  of  succession  proceedings 
a  purchaser  at  a  sale  thereunder  is  not 
bound  to  inquire  into  the  truth  of  the  alle- 
gations on  whichjthe  coart  assumed  juris- 
diction, nor  are  such  proceedings  subject  to 
collateral  attack 56 

The  Land  Department  is  without,  to  ren- 
der a  judgment  affecting  the  status  of  an 
entry,  where  the  entryman  has  not  been 
made  a  party  to  the  proceedings  in  which 
such  judgment  is  rendered 348 

The  question  of,  is  one  that  may  be  raised 
at  any  stage  of  the  proceedings^,  and  a  judg- 
ment on  the  merits  of  a  case  should  not  be 
rendered  where  it  i^  found  that  jurisdiction 
of  the  person  of  the  defendant  has  not  been 
obtained 532 

I^aice. 

See  Surveif. 

I^and  Department. 

A  local  offic-er,  who  has  a  property  inter- 
est in  the  subject-matter  involved  in  a  con- 
test, is  not  qualified  to  try  and  determine 
the  case 220 

Timber-culture  entry  made  by  special 
ageut  under  express  ruling  of  the  Commis- 
sioner allowed  to  st.and  where  subsequent 
compliance  with  law  appears,  and  the  entry- 
man  has  left  the  government  service 85 

Mineral  Eiand. 

Mineral  value  of  a  vein  not  established  by 
an  ordinary  assay  certificate 103 

Burdenof  proof  is  with  a  mineral  claim- 
ant for  land  returned  as  agricultural  to 
show  as  a  present  fact  that  the  land  is  min- 
eral in  character  and  more  valuable  for  min- 
ing than  agriculture 103 

The  presumption  as  to  the  mineral  or 
agricultural  character  of  a  tract,  created  by 
the  return  of  the  surveyor-general,  does  not 
preclude  the  assertion  of  any  right,  or  the 
proof  of  the  facts  in  the  case  as  they  really 
exist 274 

The  existence  of  gold  in  non-paying  quan- 
tities will  not  preclude  agricultural  entry 
of  the  land 424 

A  cortlficaw  of  the  location  of  a  mining 
claim  can  not  bo  accepted  as  tvitablishing 
the  mineral  character  of  the  tract  in  the 
abseil ce  of  other  evidence  showing  an  actual 
discovery  of  mineral 424 

When  a  legal  mineral  location  has  been 
made  on  land  retiirnwl  as  agricultural  the 
slight  presumption  in  favor  of  the  return  is 
overcome,  and  the  burden  of  proof  shifts  to 
the  party  attacking  the  mineral  claim 545 


mininn:  Claim. 

An  actual  discovery  of  mineral  within  the 
limits  of  a,  is  a  prerequisite  to  the  loca- 
tion    111,4SA 

A  corroborated  protest  against  a  lode 
claim,  alleging  n  on -discovery,  warrants  a 
hearing  though  the  report  of  the  deputy 
mineral  surveyor  may  show  the  existenoe 
of  ore  in  ''streaks  and  kidneys  "  in  various 
parts  of  the  claim 112 

In  the  selection  of  a  newspaper  for  the 
publication  of  notice  of  mineral  application 
the  register,  in  the  exeroise  of  a  proper  dis- 
cretion, may  designate  a  paper  that  he 
regards  best  for  the  purpose  of  giving  the 
greatest  publicity  to  the  notice,  even  al- 
though it  may  not  be  the  paper  nearest  to 
the  land 558 

Notice  of  application  for  mineral  patent 
must  be  posted,  during  the  period  of  publi- 
cation, in  the  local  office  having  jurisdiction 
over  the  land;  and  in  the  absence  of  such 
posting,  a  republication  must  be  made  in 
due  accordance  with  statutory  require- 
ments  282 

Notice  of  mineral  application  to  one  of 
the  owners  of  a  conflicting  claim  U  notice 
to  his  co-owner,  in  the  absence  of  fraud. . . .  558 

An  amended  survey  and  republication  of 
notice  will  be  required  where  it  is  found 
that  the  land  embraced  within  the  applica 
tion,  as  set  forth  in  the  official  survey  and 
published  notice,  is  incorrectly  described . .  545 

Work  done  outside  of  the  boundaries  of 
a  claim,  for  the  purpose  of  facilitating  the 
extraction  of  mineral  therefrom,  in  as  avail- 
able for  holding  the  claim  an  though  done 
within  the  boundaries  of  tlie  claim  itself. . .  190 

Land  containing  stone  valuable  for  mak- 
ing lime  can  not  be  entered  as  a  lode  claim . .    84 

Land  containing  stone  suitable  for  mak- 
ing lime  may  he  entered  as  a  placer  claim . .    82 

As  between  a  placer  applicant  for  stone 
land,  and  apnrchaaer  under  the  timber  and 
stone  act  priority  of  assertion  of  a  legal 
claim  determines  the  righta of  the  parties. .    82 

A  placer  location  made  prior  to  the  act  of 
August  4, 1892,  of  land  chiefly  valuable  for  a 
deposit  of  glass  sand  and  bnUding  stone,  is 
not  a  legal  appropriatitm  of  the  land,  and 
the  subsequent  intervening  homestead  en- 
try of  another  will  defeat  the  platter  appli- 
cant  •. 120 

A  placer  location  of  land  for  building 
stone,  that  fails  because  unwarranted  under 
the  law  when  made,  can  not  be  validated  b}* 
a  subsequent  discovery  of  some  other  mate- 
rial that  is  subject  to  entry  under  the  placer 
law 550 

The  issuance  of  a  placer  patent,  on  a 
record  which  shows  that  there  la  no  known 
lode  or  vein  within  the  placer  claim,  pre- 
cludes the  subsequent  aUowance  of  a  lode 
entry  within  said  limita,  while  said  patent 
is  outstanding 280 
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RfaturallsEatloii. 

The  minor  child  of  an  alien,  who  has  de- 
clared hift  intention  to  beoome  a  citizen  bat 
does  not  complete  his  naturalization  before 
the  child  attains  his  majority,  occupies  the 
status  of  a  person  who  has  filed  his  declara- 
tion of  intention  to  beoome  a  citizen 670 

The  residence  of  an  alien  in  this  country 
for  the  last  three  years  of  his  minority  qual- 
ifies such  person,  in  the  matter  of  citizen- 
ship, as  a  pre-emptor,  without  previous 
filing  of  declaration  of  intention  to  beoome 
acitizen 679 

Notice. 

See  Practice. 

Oflfering:. 

Land  once  "ofi<Bred"  and  subsequently 
enhanced  in  price  and  not  afterwards  re- 
ofibred,  is  not  "offered'*  land 200 

The  status  of  public  land,  at  any  time,  as 
to  its  being  "offered*'  or  "unoffered/*  is 
determined  by  the  fact  as  to  whether  or  not 
it  has  been  offered  at  public  auction,  at  the 
price  fixed  by  existing  law 332 

Officer. 

To  cure  a  defect  in  official  proceedings 
may,  after  term  of  office  has  expired,  attach 
bis  signature  to  papers  executed  before  him 
while  holding  office 96 

Oklahoma  l<ands. 

See  Tovm  site. 

Circular  of  September  1, 1893,  with  proc- 
lamation of  the  President  opening  to  entry 
land})  of  the  Cherokee  Outlet 225 

Sale  of  c*Mlcd  lands  under  section  10,  act  of 
Harch  3, 1891;  circular  instructions  of  June 
8,1893 52 

I>eniand  for  first  installiutint  of  purchase 
money  on  entries  of  liinds  cedofl  by  the 
PottawafomiesandShawnees,  postponed  by 
circular  instructions 203 

One  who  is  within  the  territory  at  noon 
on  April  22, 1889,  is  by  his  presence  in  said 
territory  disqualified  to  thereafter  enter 
lands  therein.  The  case  of  Tuft  v.  Chapin, 
14  L.D..  593,  overruled 414 

One  who  is  within  the  territory  after  the 
passage  of  the  act  of  March  2, 1889,  opening 
the  same  to  settlement,  and  subsequently 
goes  outside  of  the  boundaries  tliereof,  and 
there  remains  until  the  time  fixed  for  enter- 
ing the  same,  but  takes  advantage  of  his 
former  presence  therein,  either  through  his 
own  knowledge  of  the  lands  sul^ect  to  set- 
tlement, or  by  collusion  with  another,  to  se- 
cure  a  tract  In  advance  of  othccs  is  thereby 
disqualified  as  a  settler  under  said  act 402 

One  who  is  unlawfully  within  the  terri- 
tory prior  to  the  time  fixed  for  opeiiin<r  the 
lands  therein  to  settlement,  and  takes  ad- 
vantage of  such  presence  to  Kehn-t  laud  in 
advance  of  others,  im  diA<|ualitled  then^by 
to  make  entry  of  Innd  in  said  territory, 
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though  he  subsequently  goes  outside  of  the 
boundaries  thereof  and  there  remains  until 
the  time  fixed  for  opening 526 

The  disqualification  imposed  upon  per- 
sons entering  the  territor}''  prior  to  the  time 
fixed  therefor  extends  to  one  who  thus  en- 
ters said  territory  for  the  purpose  of  secur* 
ing  information  that  would  give  him  an  ad- 
vantage over  other  applicants,  though  he 
subsequently  returns  to  the  "line"  and 
there  awaits  the  signal  for  entrance,  and 
ultimately  does  not  settle  on  the  tract  first 
selected 176 

As  between  two  claimants  for,  each  of 
whom  allege  settlement  in  the  afternoon  of 
the  day  on  which  the  lands  were  opened  to 
settlement,  priority  of  right  may  be  prop- 
erly accorde<l  to  the  one  who  first  reaches 
the  tract  and  puts  up  a  ''  stake  "  with  the 
announcement  of  his  claim  thereon,  where 
such  initial  act  of  settlement  is  duly  fol- 
lowed by  the  establishment  of  residence  in 
goodfaitL 182 

The  right  to  make  homestead  entry  of, 
conferrecl  by  the  thirteenth  section  of  the  act 
of  March  2, 1889,  upon  persons  who  had  pre- 
viously made  homestead  entry  and  com- 
muted the  same,  is  extended  by  section  18, 
act  of  May  2, 1890,  to  lands  acquired  by  ces- 
sion from  the  Muscogee  Indians 118 

The  commutation  of  a  homestt^ad  entry 
under  section  2301,  K.  S.,  dws  not  disqualify 
the  cutryraan  as  a  subsequent  homestead 
claimant  for,  lying  within  the  Cheyenne 
and  Arapahoe  lieiiervatiou,  and  acquired 
by  cession  from  the  Creek  or  Muscogee  In- 
dians    513 

Section  7,  act  of  February  13,  1891,  allow- 
ing an  entry  of  lands,  C4>ded  by  the  Sac  and 
Fox  Nation  and  lowas,  to  be  made  by  jier- 
sons  who  hiid  previously  commuted  a  home- 
stead, applies  only  to  entries  made  under 
section  2301,  Revised  Statutes,  and  not  to 
entries  commut^^d  under  the  special  provi- 
sions of  section  21,  net  of  May  2,  1870 46 

Partnertthlp. 

Si^e  Entry,  Sub-title  Timber  culture. 

Patent. 

See  Indian  Lande. 

When  issued  by  fhiud,  accident,  or  mis- 
take, a  n'con  veyance  of  the  land  so  patented 
may  be  made,  and  a  new  patcint  issue  to  the 
proper  owner 25 

Section  2447,  RevisfMl  Statutes  authorizes 
the  issue  of,  to  the  assignee  of  a  conflrme<l 
claim,  wliere  tlie  confirmatory  statutes 
makes  no  provision  for  the  issue  of  patent. .    25 

Goes  to  the  heirs  or  devisees  generally,  in 
the  event  of  a  homesteader's  death 158 

Judicial  proceedin<;M  may  be  properly  in- 
stituted for  the  vacation  of,  issued  by  inad- 
vertence or  mistake  during;  the  p4*ndency, 
on  appeal,  of  a  contest  involving  the  land  in 
question 291 
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For  all  of  a  fractional  section  conveys  only 
snob  land  as  may  bo  tben  included  witbin 
tbe  approved  townsbip  plat  of  survey 365 

Payment* 

A  showing  made  for  the  purpose  of  obtain- 
ing an  extension  of  time  for,  may  not  war- 
rant an  allowance  of  the  request,  but  may 
be  accepted,  in  connection  witb  the  final 
proof  aM  Justifying  equitable  action  in  the 
event  of  subsequent  payment,  and  the 
requisite  proof  of  non-alienation 141 

Demand  for  first  installment  of  purchase 
money  on  entries  of  Oklahoma  ceded  lands 
postponed  by  circular  inBta*uotion8 263 

Practice. 

See  Oontett. 

Generally. 

A  case  should  not  be  advanced  for  con* 
sideration  nnlosH  a  denial  of  such  action 
would  result  in  a  public  iigury  or  iiuustice.    23 

A  brief,  with  due  service  of  copies,  may 
be  properly  filed  by  an  attorney,  appearing 
as  amicus  euruv,  for  the  purpose  of  present- 
ing vicw»  on  qu^itions  to  be  decided  in  a 
case  that  will  affect  tbe  interests  of  hia 
client«  in  matters  pending  before  the  Land 
Department 3(10 

It  is  the  duty  of  the  local  office,  on  its 
own  motion,  to  dismiss  a  contest  where  the 
contestant  is  in  default  at  tbe  day  of  bear- 
ing; but  where  such  course  is  not  taken, 
and  the  contest  in  subsequently  dismissed 
at  the  request  of  the  defendant,  and  then 
reinstated  on  due  showing  and  a  general 
appearance  filed  by  the  defendant,  the  irreg- 
ularity is  not  material 383 

Appeal. 

In  forwarding  a  ca«e  to  the  Department 
all  papers  in  connection  with  the  entry 
should  be  transmitted  therewith 545 

The  right  of,  is  properly  deuied  where  it 
is  sought  to  be  exercised  by  one  who  is  not 
a  party  to  the  pending  controversy,  and 
discloses  no  right  to  be  heard  as  an  inter- 
venor 298 

To  the  Department  will  not  be  considered 
in  the  absence  of  notice  to  the  opposite 
party.  althoup:h  the  appeal  of  such  party 
was  disnii:«8od  for  failure  to  file  the  same  in 
time 145 

Mailing;  a  notice  of,  prior  to  the  expira- 
tion of  the  time  alhiwed  for,  is  not  the  serv- 
ice of  notice  required,  if  in  due  course  of 
the  mail  the  notice  could  not  be  recei  vi»d  by 
the  opposite  party  until  after  the  expira- 
tion of  said  periwl 480 

Noti<*e  of,  must  bo  served  on  the  opposite 
party  within  the  time  allowed  by  the  rules 
of  imirCtire  for  taking  an  appeal,  and  if  not 
duly  served  within  said  period  the  appeal 
may  be  properly  dismissed 480 
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In  computing  the  time  for  flliag,  where 
notice  of  the  decision  is  served  on  the  resi- 
dent attorney,  the  day  of  mailing  the  de- 
cision and  one  day  additional  ahonld  be 
excluded 13» 

Time  allowed  for.  is  not  suspended  by  a 
motion  for  review  filed  out  of  time 08 

Failure  to,  from  the  rejection  of  a  declara- 
tory statement  defeats  all  rights  that  might 
have  been  secured  thereunder  by  proper 
diligence 4M 

Continuance. 

A  hearing  ordered  on  the  report  of  a 
special  agent  may  be  properly  continued  in 
the  interest  of  the  government,  and  the 
allowance  of  two  or  more  continuances  for 
such  reason  is  not  an  abuse  of  discretion 
provided  due  notice  is  given  in  advance  of 
such  action 508 

Order  of,  should  be  granted  on  application 
of  contestant  where  it  apx>ear9  that  he  has 
not  received  due  notice  of  the  day  fixed  for 
hearing,  that  he  is  unable  to  appear  on  said 
day,  and  that  witnesses  as  to  material  facts 
are  absent 133 

Hearing. 

Contestant  is  entitled  to  notice  of,  when 
allowed  by  Commissioner  on  application  to 
contest  a  final  entry 133 

Notice. 

See  sub-title  Appeal  f  JuriwUetum. 

Rule  70  as  amended  revoked,  and  the  rule 
as  originally  approved  restored  and  adopted  325 

Appearance  at  a  hearing  without  objec- 
ticm  to  the,  cures  any  defect  therein 393 

A  party  that  fails  to  appear  on  the  day 
fixed  for  hearing  will  not  bo  permitted  to 
plead  want  of,  as  to  adjourned  proceedings     4 

Jurisdiction  is  not  acquired  by  the  local 
office  through  publication  of,  until  the  end 
of  the  period  of  publication,  and  an  order 
of  the  General  Land  Office,  made  before  the 
expiration  of  said  period,  allowing;  an  amend- 
ment of  tbe  entry  involved,  prevents  the  ac- 
quisition of  Jurisdiction  by  the  local  office.  400 

Service  of,  by  publication  is  not  author- 
ized in  the  absence  of  due  o«^der  therefor 
based  on  a  proper  showing  of  diligence,  and 
inability  to  secure  jiersonal  ser\-ice 169 

Of  a  hearing  ordertMl  by  the  Commissioner 
on  a  contest  against  a  final  entry  should  be 
given  the  contestant 133 

In  proceedings  against  the  heirs  of  a  tim- 
ber culture  entryman  jurisdiction  is  not 
acquired  in  the  absence  of,  to  all  the  heirs, 
or  due  appearance  on  their  part 532 

Of  decision  should  be  given  a  mortgagee 
where  the  Department  is  aware  of  the  exist- 
ence of  such  interest. 48 

Of  n  decision  to  an  attorney  of  record  is 
notice  to  the  party  he  represents.. 138 


DTDEX. 


609 


Page. 

BxaxARiNa. 

ThM«  is  no  llmitotlon  as  to  iha  timswitlu 
in  which  a  motion  for,  baaed  on  newly  dia- 
corered  OTidenoe,  ahoald  be  filed 220 

Will  not  be  ordered  where  the  application 
thenlbr  ehowa  that  the  propoeed  additional 
evidence  waa  within  the  knowledge  of  the 
applicant  at  the  time  of  the  original  hear- 
ing  3« 

Hot  allowed  on  the  plea  of  poverty  as  aa 
ezenae  for  faOnre  to  submit  evidenoe  at  the 
hcMTlug IW 

Bjevisw. 

paring  the  pendency  of  a  motion  for,  be- 
fore the  Department,  theOeneral  Land  Ofiloe 
1b  without  jurisdiction  to  make  disposition 
of  the  land  involved *      8 

A  motion  for,  will  be  dismissed  if  not 
aooompanied  by  affidavit  that  it  is  made  in 
good  faith  and  not  for  the  purpose  of  delay  948 

Of  a  departmental  decision  ordering  a 
hearing  will  not  be  granted,  where  the  ques- 
tions raised  by  the  motion  may  be  o<msid- 
ered  wlmn  final  action  is  taken  on  the 
merits  of  the  case 676 

Where  notioe  of  a  decision  is  given  by 
the  local  office  through  the  mails  ten  dsys 
additional  will  be  allowed  for  filing  motion 
for 295 

A  motion  for,  not  filed  and  served  within 
the  period  prescribed  by  the  rules  of  prac- 
tice will  not  be  entertained  against  the  ob- 
jection of  the  opposite  party 295 

In  consideration  of  motion  for,  it  will  be 
preeomed  that  record  facts  as  found  in  the 
government  archives,  as  well  as  all  facts 
preaented  by  the  parties,  were  within  the 
Secretary's  knowledge,  and  were  by  him 
oonsidexed  in  his  former  decision 79 

Motion  for,  of  decision  denying  a  writ  of 
certiorari  should  be  treated  as  a  petition  for 
the  exercise  of  the  Secretary's  snpenriaory 
authority ,...108,111 

Kale  Hi  amended,  providing  that  second 
motions  for,  shall  not  be  received  or  filed ..  194 

A  petition  for  re-review  that  does  not 
saggest  new  facts  or  law  not  theretofore 
discussed  will  be  sent  to  the  files  without 

ftirther  action 101,611 

On  motion  for  re-review  qaestions  can 
not  be  raised  outside  of  the  issues  involved 
in  the  case  when  formerly  before  the  Depart- 
ment     60 

A  motiMi  for  the  re-review  of  a  decision 
denying  a  writ  of  certiorari  should  be  treated 
as  a  petition  asking  for  the  exercise  of  the 
Secretary's  super^'isory  authority 108 

Pre-emption. 

gee  Filing,  Final  Proqf, 

Final  proof  and  payment  for  a  part  of  the 
land  embraced  within  aolaim  is  an  abandon- 
ment of  sooh  claim  as  to  the  remainder. ...    66 

The  faot  that  part  of  the  land,  indading 
all  the  iaproveuMBts,  is  within  the  indoa- 
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are  of  another  person,  does  not  necessarily 
impeach  the  good  faith  of  the  pre-emptor. .  129 

A  contestant  who  begins  his  suit  prior  to 
ther^;>eal  of  the  pre-emption  law,  but  does 
not  secure  a  judgment  of  cancellation  until 
after  said  repeal,  has  no  right  under  said 
law  that  falls  within  the  protection  extended 
by  the  repealing  act  to  claims  "  lawfolly 
initiated*' 149 

The  ownership  of  city  property,  and  re- 
moval tfaerefhnn,  does  not  bring  a  pre- 
emptor  within  the  inhibitory  provisions  of 
the  second  clause  of  section  2260  K.  S 337 

Bemoval  of  the  claimant  fh>m  land  of  his 
own  in  the  same  State  de(bats  the  right  of. .    41 

A  pre-emptor  who  in  good  faith,  prior  to 
settlement,  transfers  the  land  then  owned 
by  him  to  his  wife,  is  not  within  the  second 
inhibition  of  section  2260  B.  S 381 

The  right  of  a  pre-emptor  to  transmnte 
his  claim  is  not  necessarily  defeated  by  fail- 
ure to  take  such  action  until  after  the  expi- 
ration of  the  statutory  life  of  the  filing,  and 
the  intervention  of  an  adverse  claim  based 
on  an  entry  made  within  the  life  of  the  fil- 
ing and  with  a  full  knowledge  of  all  the 
facts 547 

An  applioation  by  a  single  woman  to 
trmmnute  a  pre-emption  claim  to  a  home- 
stead entry  is  not  defeated  by  her  sabse- 
quent  marriage  where  it  appears  that  she 
was  duly  qualifled  at  the  date  of  her  appli- 
cation  207 

Price  of  l<and. 

See  Public  Land. 

Prtvate  Claim. 

The  Department  has  no  jurisdiction  to 
order  the  survey  of  a,  embraced  within  an 
outstanding  patent  issued  on  the  claim  of 
another 42 

If  the  necessary  jnrisdictional  fitcts  ap- 
pear on  the  face  of  succession  proceedings, 
a  purchaser  at  a  sale  thereunder  is  not 
bound  to  inquire  into  the  truth  of  the  alle- 
gations on  which  the  court  assamed  juris- 
diction ;  nor  is  the  validity  of  such  proceed- 
ings subject  to  collateral  attack  on  the 
application  of  such  parchaser  for  the  issu- 
ance of  scrip  on  the  claim  so  purcliased  —    56 

In  case  of  a,  confirmed  to  the  "legal  rep- 
resentatives "  of  the  claimant,  and  held 
under  suoceesion  proceedings  as  property 
of  the  claimant's  estate,  the  judgment  of 
the  court,  on  application  tm  scrip  by  the 
puxohaser  at  the  succession  sale,  must  be 
accepted,  in  the  absence  of  any  proof  of  the 
existence  of  an  assignee  or  legal  represent- 
ative by  contract 73 

The  survey  of  a,  having  been  duly  made 
according  to  law,  and  so  decided  by  the 
proper  officers  of  the  Department,  their 
authority  in  that  respect  is  thereby  ex- 
haosted,  and  they  can  not  rightfally  order 
I     another  survey  of  said  claim ^^ 
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Protest. 

May  be  dismiased  if  not  properly  oorrob- 
orated,  bat  such  action  will  not  prevent 
consideration  of  a  second,  presented  in 
proper  form 106 

Public  l<and. 

Under  the  act  of  September  29, 1890,  for- 
feiting  the  odd-numbered  sectipns  granted 
to  the  Northern  Pacific,  within  the  over- 
lapping primary  limits  of  the  Oregon  and 
Califomia  road,  no  rights  of  the  latter  road 
are  recognized,  and  it  therefore  follows  that 
the  even -numbered  sections  within  said  for- 
feited, limits  are  subject  to  disposition  at 
the  minimum  price 285 

Purchaser. 

See  Alienation;  Confirmation;  Homestead^ 
sub-title  Act  qf  June  15,  1880;  BaUroad 
Lands. 

Railroad  Orant. 

See  Wa^on-Road  Orant, 

Genkrally. 

The  a(yustment  act  of  March  3, 1887,  con- 
templates the  final  adjustment  and  formal 
closing  of  railroad  grants 437,589 

That  a  railroad  \a  not  constructed  within 
the  period  fixed  by  the  grant,  or  that  the 
charter  of  the  company  is  dtn-larcd  for- 
feited by  Judicial  decree,  does  not  author- 
ize the  Department  to  disrvgaixl  the  grant, 
and  withhold  title  to  lands  which,  under 
the  terms  of  the  grant,  were  subject  thereto, 
and  became  the  property  of  said  company 
prior  to  the  forfeiture  of  its  charter 302 

Rights  under,  controlled  as  to  acreage  by 
the  returns  of  the  sun'eyor,  as  sections,  or 
fractional  sections,  must  be  regarded  as  con- 
taining the  exact  number  of  acres  expressed 
in  the  return 88 

The  grant  of  lands  made  to  the  State 
(Ala.)  by  sections  1  and*  6,  act  of  June  3, 
1856,  are  separate  grants,  and  should  be  so 
adjusted.  A  certification  in  excess  of  lands 
in  aid  of  the  Wills  V^ley  road  does  not 
preclude  certification  on  behalf  of  the 
Northeast  and  Southwestern  road 70 

By  the  act  of  May  17,1856,  has  not  been 
forfeited  by  any  act  of  the  Florida  R.  R. 
Co.,  or  its  successors,  ai.u  the  State  has  not 
denied  to  said  company  the  benefits  of  said 
grant,  and  it  is  therefore  the  duty  of  the 
Department  to  adjust  the  same 6 

Lands  Excepted. 

Mineral  land  is  excluded  from  the  grant 
to  the  Northern  Pacific  Railroad  Company.  545 

All  mineral  lands  are  excepted  from  the 
grant  to  the  Northern  Pacific,  and,  until  the 
issuance  of  patent,  the  Department  is 
Tested  with  the  jurisdiction  to  determine 
whether  any  portion  of  the  land  included 
within  the  limits  of  the  grant  is  mineral  in 
character,  and  the  exercise  of  such  author- 
ity is  an -imperative  duty  of  the  Depart- 
ment   274 


Page. 

The  BxeoutivQ  order  of  May  le,  1856,  with- 
drawing certain  lands  for  the  purposes  of 
a  contranplated  Indian  reservation  was 
made  with  duo  authority,  and  lands  em- 
braced therein  ct  the  date  of  a  subsequent 
gran t  were  excepted  therefh>m,  even  though 
released  from  such  withdrawal  prior  to  the 
definite  location  of  the  road 420 

Lands  embraced  within  the  Camp  Yerde 
Indian  Reservation  at  the  date  of  the  defi- 
nite location  of  the  road  are  excepted  there- 
by, from  the  operation  of  the  grant,  and  the 
subsequent  release  of  said  lands  from  such 
reservation  will  not  inure  to  the  benefit  of 
the  grant 551 

Lands  embraced  within  a  reservation 
created  for  Indian  purposes  do  not,  under 
the  grant  of  this  company,  occupy  the 
status  of  lauds  granted  subject  to  the  right 
of  Indian  occupancj'.  Lands  so  reserved 
when  the  grant  becomes  efiective  are  abso- 
lutely excepted  therefrom,  and  when  re- 
leased from  such  reservation  become  a  part 
of  the  public  domain 587 

Land  embraced  within  a  homestead  entry 
at  the  date  of  a  railroad  grant  is  excepted 
thereby  from  the  operation  of  the  grant, 
and  on  the  cancellation  of  such  enbry  re- 
mains a  part  of  the  pnbUc  domain 205 

Land  embraced  within  a  pre-emption  fil- 
ing, at  the  date  when  the  right  of  the  com- 
pany would  otherwise  attach,  is  excepted 
from  the  operation  of  the  grant.  The  mat- 
ter of  settlement  or  improvement  is  AOt, 
under  such  circumstances,  a  question  Into 
which  the  company  will  be  permitted  to 
inquire 263 

Land  included  within  an  unexpired  pre- 
emption filing  is  excepted  thereby  from  the 
operation  of  a,  either  on  definite  location  or 
withdrawal  for  indemnity  purposes 288, 692 

Possession  and  occupancy  of  a  tract  by  a 
qualified  settler,  except  the  land  covered 
thereby  from  the  operation  of^  at  definite 
location  of  the  road ;  and  the  subaequent 
failure  of  the  claim  ultimiv^7  asserted  by  , 
the  settler  leaves  the  land  open  to  the  first 
legal  applicant 4S^ 

Final  proof  and  payment  for  part  of  a 
pre-emption  claim  leaves  the  remainder  sub- 
ject to,  on  the  subsequent  definite  location 
of  the  road 6ft 

School  indemnity  selection  made  prior  to 
statutory  authority  thsrefor  does  not  re- 
serve the  land  Arom  the  operation  of,  on 
definite  location  of  the  road 43 

Indemnity. 

On  submission  of  selections  the  losses 
should  be  specified  with  particularity,  and 
correspond  with  the  selections,  tract  for 
tract,  in  no  case  exceeding  a  section 313 

The  specification  of  a  loss  is  a  prerequi- 
site to  the  legal  assertion  of  the  right  to  select  - 
indemnity;  and,  an  application  to  select,  not 
based  on  a  specified  loss,  is  no  bar  to  other  • 
disposition  of  the  land 
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The  snbstitntioii  of  an  amended  list  of 
indemnity  selections  on  a  apeelflcation  of 
loaaes  different  from  that  assigned  in  the 
flrat,  and  where  the  losses  in  neither  list  are 
arranged  tract  for  tract,  must  be  treated  as 
an  ahandonment  of  the  first 406 

The  requirements  of  the  order  of  Aagost 
4, 1885,  most  be  enforced,  and  companies  re- 
quired to  specify  a  basis  not  only  for  pend- 
ing selections,  but  for  all  selections  hereto- 
fore approved  on  account  of  which  no  previ- 
ous loss  has  been  assigned  ;. 406 

The  Commissioner  directed  to  call  on  all 
railroad  companies  having  pending  indem- 
nity selections  to  revise  their  lists  within 
six  months  Aram  the  date  of  such  call,  so 
that  a  proper  basis  will  be  shown  for  all 
lands  now  claimed  as  indemnity,  the  same 
to  be  arranged  tract  for  tract;  informing 
said  companies  that  all  tracts  formerly 
claimed  for  which  a  particular  basis  has  not 
been  assigned,  at  the  expiration  of  said  pe- 
riod, will  be  disposed  of  without  regard  to 
such  previous  claim 406 

An  indemnity  selection  made  subsequent 
to  the  regulations  of  1879,  without  a  specifl- 
cation  of  loss,  is  no  bar  to  the  acquisition 
of  rights  initiated  prior  to  such  specifica- 
tion   592 

A  selection  matle  without  specification  of 
loss,  and  prior  to  the  departmental  require- 
ment of  such  specification,  is  legally  made ; 
Mad  the  circular  instructions  of  1885  do  not 
require  a  subsequent  designation  of  loss  to 
validate  such  a  selection,  though  it  can  not 
be  approved  until  a  Iosh  is  duly  specified. . .  692 

A  selection  of,  in  which  the  lost  lands  are 
not  specified  is  no  bar  to  asubbcquent  selec- 
tion of  the  same  lands  with  a  proper  desig- 
nation of  losses 34 

The  departmental  order  of  May  28, 1883, 
permitting  thelforthem  Pacific  Company  to 
make  indeipnity  selections  without  a  speci- 
fication of  losHcs,  is  applicable  only  to  lands 

prot^y^ted  by  withdrawal 289 

•  Indemnity  selections  of  land  in  the  State 
of  Washington  can  not  be  made  by  the 
Northern  Pacific  for  losses  in  the  State  of 
Idaho,  until  it  is  first  shown  that  such  losses 
can  not  be  satisfied  fh»m  lands  within  the 
limits  of  the  grant  in  Idaho 404 

Lands  within  the  limits  of  the  withdrawal 
on  general  route  of  the  Northern  Pacific 
main  line,  and  also  within  the  indemnity 
limits  of  the  grant  to  said  company  for  a 
branch  line,  are  not  subject  to  selection  as 
indemnity  for  losses  on  the  branch  line  while 
so  withdrawn ;  and  the  subsequent  forfeit- 
ure by  the  act  of  September  29,  1890,  of  the 
lands  thus  withdrawn  precludes  the  asser- 
tion of  indemnit}'  claim  thereto  on  account 
of  said  branch  line 448 

A  tract  of  land  within  the  primary  limits 
of  one  grant,  and  the  indemnity  limits  of 
another,  may  be  selected  by  the  latter,  on 
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proper  basis,  if  excepted  from  the  grant  to 
the  former,  and  tree  fh>m  other  claims  at 
date  of  aeleotion 288 

No  rights  are  acquired  as  against  a  seleo« 
tion  of,  by  a  settlement  on  lands  previously 
withdrawn  for  the  benefit  of  the  grant  ....    84 

An  expired  pre-emption  filing  is  no  bar  to 
an  indemnity  selection  if  no  claim  or  right 
is  asserted  under  such  filing 288 

The  right  of  a  qualified  settler  on  land  ex- 
cepted trom  an  indemnity  withdrawal  de- 
feats a  subsequent  selection  under  the  grant  587 

Selections  should  not  be  rejected  on  the 
ground  that  they  are  not  "nearest  to  the 
lost  lands,"  if  they  are  in  fact  the  nearest 
available  8urveye<l  landd  subject  to  indem- 
nity selection  at  that  time 313 

A  homestead  entry  of  land  included  within 
an  existing  indemnity  withdrawal,  but  for 
for  which  the  right  of  selection  had  not  been 
asserted  at  the  date  of  final  proof,  or  prior 
to  the  revocation  of  the  withdrawal,  is  not 
defeated  by  a  mere  protest  of  the  company 
against  the  final  proof  filed  while  the  with- 
drawal is  in  force 270 

Land  within  a  settlement  claim  is  not  sub- 
ject to  selection,  and  the  ikilure  of  the  set- 
tler U>  file  his  claim  within  the  statutory 
period  will  not  defeat  the  effect  of  said  claim 
as  against  thecompiuiy,  nor  limit  the  extent 
of  said  claim  to  the  tract  on  which  the  im- 
provements are  situated 122 

A  settlement  made  on  a  tract  released 
Aram  Indemnity  withdrawal,  but  subject  to 
spending  selection,  takes  effect  at  once  upon 
the  abandonment  of  said  selection,  nnd  pre- 
cludes the  subsequent  selection  of  said  land 
on  account  of  the  grant 406 

Lands  included  within  pending  railroad 
indemnity  selections  are  not  restore<l  to  the 
public  domain  by  an  order  revoking  the  in- 
demnity withdrawal  400 

The  act  of  July  6, 1886,  forfeiting  the  grant 
to  the  Atlantic  and  Pacific  Railroad  Com- 
pany did  not  give  the  Southern  Pacific  Com- 
pany any  rights  to  lands  so  forfeited  and 
lying  within  its  indemnity  limits ;  but  said 
lands  reverted  to  the  United  States,  and 
after  the  passage  of  said  act  were  open  to 
settlement 391 

Withdrawal. 

The  map  of  general  route  approved 
August  13,  1870,  designated  the  general 
route  of  the  Northern  Pacific  through  the 
Territory  of  Washington,  and  authorised  the 
only  withdrawal  therefor.  The  later  with- 
drawal on  amended  map  of  February  21, 
1872,  was  unauthorised  by  law  and  inopera- 
tive as  against  the  subsequent  acquisition 
of  settlement  rights 8, 507 

Section  6  of  the  act  of  July  2, 1864,  pro- 
vides for  but  one  withdrawal  on  general 
route,  which  becomes  effective  at  once  on 
approval  of  the  map,  and  precludes  the  sub- 
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sequent  exercise  of  execnttre  aatli«ritj  to 
make  a  farther  withdrawal  for  sncli  par- 
pose  on  a  second  or  amended  map  of  geneml 
ronte 8 

A  corroborated  allegation  of  sottlement 
and  residenceantedatingan  indemnity  with- 
drawal may  be  accepted  as  conclusive  as 
a^nst  the  withdrawal.  In  the  absence  of  a 
showing  on  the  part  of  the  company,  ftir- 
nished  within  a  specified  time,  tliatthe  se^ 
tlement  and  residence  were  not  made  as 
alleged 607 

A  corroborated  allegation  that  a  tract  is 
excepted  from  an  indemnity  withdrawal,  by 
reason  of  a  conflicting  settlement  right,  may 
be  accepted  as  conclusive  as  against  the 
company  without  a  hearing,  in  the  absence 
of  any  showing  to  the  contrary  by  the  com- 
pany  56* 

Land  embraced  within  ahomestead  entry, 
or  an  unexpired  pre-emption  filing,  is  ex- 
cepted  fVom  indemnity  withdrawal,  or  se- 
lection  592 

The  act  of  May  0, 1872,  extended  the  life 
of  pre-emption  filings  for  the  period  of  one 
year  in  certain  States,  and  land  embraced  in 
a  filing  thus  kept  alive  is  excepted  from  the 
operation  of  an  indemnity  withdrawal 537 

Kevocation  of  indemnity  withdrawal  does 
not  restore  lands  embraced  in  a  pending 

selection 70 

Act  op  June  22,  1874. 

Land  within  the  indemnity  limits  of  a 
grant  can  not  be  used  as  a  basis  for  selec- 
tiouB  under  the  act 429 

Act  op  April  21,  1876. 

A  private  cash  entry  is  not  within  the 
scope  of  said  act ;  and  8uch  an  entry,  allowed 
after  withdrawal  on  general  route  and  prior 
to  receipt  of  notice  thereof  at  the  local 
office,  does  not  except  the  land  from  the 
withdrawal 33 

Railroad  l<and9. 

Departmental  action  for  the  recovery  of 
title  to  a  tract  will  not  be  taken  where  the 
granc  has  been  finally  afU anted  and  the  sur- 
plus lands  restored  to  the  public  domain. . .  437 

The  final  acUastment  of  a  railroad  grant, 
prior  to  the  act  of  March  3, 1887,  and  in 
accordance  with  existing  departmental  con- 
struction, will  not  be  disturbed  with  a  view 
to  recovering  title  to  lands  that  under  later 
rulings  should  have  been  excluded  from  the 
^ant 589 

The  rights  of  the  persons  for  whom  relief 
is  provided  in  section  3,  act  of  March  8, 
1887,  and  classified  therein,  must  bo  con- 
sidered m  the  order  stated  in  said  section . .  353 

The  provisions  of  section  8,  act  of  March 
3,  1887,  warrant  the  reinstatement  of  an 
entry  erroneously  canceled  on  account  of  a 
railroad  grant,  thongh  the  Judgment  of 
cancellation  was  rendered  in  accordance 
with  the  ruling  of  the  Department  then  in 
force 265 
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The  right  of  a  qualified  traasitoree  to  pur- 
chase under  seetion5,  aetof  Maicb  8, 1887,  Is 
not  affected  by  the  fi^t  that  his  purchase 
was  made  after  the  passage  of  said  act,  If  the 
land  was  originally  pnrohssed  in  good  &lth 
ftom  the  company 907 

The  right  of  purchase  under  section  5, 
act  of  March  8, 1887,  aeoorded  to  bona  fide 
purchasers  of  1^  laad,  who  have  the 
requisite  qnalifioatioas  in  the  matter  of 
citixenship,  is  not  dependent  upon  the 
qualifications  of  the  immediate  grantee  of 
the  company 307 

A  claim  resting  upon  an  application  to 
enter  is  not  proteoted  under  either  of  the 
provisos  to  section  5,  act  of  March  3, 1887, 
as  the  terms  thereof  provide  only  for  the 
protection  of  settlement  rigths 807 

The  right  of  purchase  under  section  5, 
act  of  March  8, 1887,  is  not  defeated  under 
the  first  proviso  to  said  section,  if,  at  the 
date  of  the  aale  by  the  railroad  company, 
the  land  was  not  in  the  bona  fide  occupation 
of  adverse  claimants  under  the  pre-emption 
or  homestead  laws,  nor  under  the  second 
proviso  by  an  application  to  enter  under 
the  homestead  law  on  behalf  of  one  who 
does  not  allege  a  settlement  right 314 

A  settler  who  enters  into  possession  of  a 
tract  under  a  claim  of  title  derived  through 
a  railroMl  company,  but  subsequently,  on 
discovery  of  the  want  of  title  in  the  com- 
pany and  after  December  1, 1882,  and  prior 
to  the  passage  ot  the  act  of  March  3, 1887, 
renounces  such  claim,  and  asserts  a  right 
under  the  settlement  laws,  is  entitled  to 
perfect  his  claim  under  the  second  proviso 
to  section  5  of  said  act,  as  against  an  ad- 
verse applicant  under  the  body  of  said  sec- 
tion, through  whom  the  settler  first  derived 
possession 03 

An  application  to  purchase  under  the  act 
of  January  13, 1881,  confers  no  rights  upon 
the  applicant  if  the  land  was  not  in  fact 
withdrawn  for  the  benefit  of  the  railroad 
company 391 

The  act  of  August  13, 1888,  is  applicable 
only  to  lands  theretofore  withdrawn  by  the 
executive  Department 315 

The  acts  of  January  13, 1881,  and  August 
13, 1888,  apply  only  io  lands  that  were  with- 
drawn for  the  benefit  of  a  railroad  grant. . .    95 

The  forfeiture  of,  declared  by  the  act  of 
September  29,  1690,  was  complete  on  the 
passage  of  said  act,  and  opened  to  settle- 
ment immediately  tho  lands  designated 
therein 845 

A  settlement  on,  after  the  passage  of  the 
forfeiture  act,  and  prior  to  the  time  when 
the  lands  were  open  to  entry,  is  protected 
as  against  the  intervening  entry  of  another, 
if  asserted  within  throe  months  from  the 
time  when  said  land  is  suliject  to  entry....  815 

The  rights  of  an  actual  settler  on  railroad 
lands  at  the  date  of  the  forfeiture  aet  of 
September  29,  1890,  relate  back,  under  the 
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pioTisions  of  aeetion  2  of  said  aott  to  the 
date  of  his  actual  Mttlomont  on  tbe  land ...  886 

Penons  qaalifled  to  purchaoo  from  tlia 
United  States,  under  the  proTJaions  of  see- 
tion  3,  act  of  September  29, 1800,  may  toke  a 
technical  half  section,  when  so  platted, 
even  though  saoh  half  seetloa  contains 
more  than  820  aeres.  If  the  land  lies  in 
diffeient  sections,  or  is  made  up  of  diifer- 
ent  quarter  sections  or  lots,  the  acreage 
mnst  then  approximate,  as  nearly  as  may 

be,  the  qiiantfty  named  in  the  act 450 

The  right  to  purchase  from  the  govern- 
ment  forfeited,  accorded  by  section  3,  act  of 
September  29, 1890,  to  those  "  who  may  have 
settled  said  land  with  bona  fide  intent  to 
secure  title  thereto  by  purchase  from  the 
State  or  corporation,"  can  not  be  exercised 
by  one  who  has  not  established  his  resi- 
dence on  such  lands **® 

The  use  of  a  tract  for  grazing  purposes, 
in  connection  with  adjacent  land  upon 
which  the  applicant  resides,  does  not  give 
him  the  preferred  right  to  purchase  said 
tract  as  a  settler  under  section  3,  act  of 

September  29, 1890 W2 

Proceedings  for  the  recovery  of  title 
should  be  instituted  where  selections,  under 
the  act  of  June  22,  1874,  based  on  lands 
within  indemnity  limits,  have  been  certi- 

fled ^29 

Directions  given  for  a  demand  under  the 
act  of  March  3, 1887,  on  the  Grand  Rapids 
and  Indiana  Railroad  Company,  for  the 
reconveyance  of  lands  erroneouRly  certified 
thereto *20 

Records. 

An  omission  of  the  records  In  the  local 
office  to  show  the  filing  of  an  application  to 
enter  may  be  supplied  by  affidavits 53. 270 

Rehearing:. 

See  Prtgetice. 

Reinstatement. 

See  Railroad  land*. 

Relinauishnient. 

Pnrchaser  of,  does  not  secure  a  preferred 
right  to  enter  the  land  covered  thereby 180 

Filed  after  the  initiation  of  a  contest  does 
not  inure  to  the  benefit  of  the  contestant 
where  it  is  found  that  it  was  not  filed  as  the 
result  of  the  contest 184 

Irregularities  attending  the  execution  of 
a,  will  not  affect  its  validity  if  it  expresses 
the  will  and  purpose  of  the  party  making 
the  same  at  tbe  time  when  it  is  executed 
andflled 8W 

It  is  not  requisite  to  the  validity  of  a,  un- 
der  the  act  of  May  14, 1880.  that  the  slgna- 
tureof  theentryman  should  be  acknowl- 
edged before  an  officer  396 

Of  an  entry  is  for  the  benefit  of  the  ITnited 
States  only,  and  the  issue  in  such  case  ^s 
between  the  government  and  theentryman. 
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Ko  third  party  can  ftoquire  any  standing  as 
a  contestant,  intervenor,  or  otherwise  in  a 
controversy  about  the  validity  of  a  relin* 
quishment -  •  •  896 

Repayment. 

An  entryman  who  apppHes  for,  and  al- 
leges that  he  has  sold  the  land,  that  the 
sale  was  made  under  warranty  deed,  and 
that  the  warranty  has  been  made  good, 
should  furnish  evidence  that  he  has  made 
good  his  warranty,  and  also  obtain  a  release 
from  his  grantee  of  all  interest  under  the 
entrv  involved 140 

There  Is  no  authority  for,  of  double  mini- 
mum excess  erroneously  required  under  a 
desert- land  entry  of  an  even  section  within 
the  limits  of  a  railroad  grant 339 

Where  final  proof  is  accepted  by  the  local 
office  and  the  entry  allowed,  but  on  subse- 
quent examination  of  the  same  proof  by  the 
General  Land  Office  or  the  Department,  it 
is  held  insufficient,  the  entry  is  "errone- 
ously allowed  "  within  the  meaning  of  the 
statute  providing  for 489 

Reservation. 

Lands  embraced  within  tro  Crow  Indian, 
under  the  treaty  of  May  6, 1868,  and  subse- 
quently Included  within  the  boundaries  of 
the  Yellowstone  National  Park,  as  fixed  by 
act  of  Congress  March  1,  1872,  were  appro- 
priated for  the  purposes  of  said  park  as  of 
the  date  of  said  act,  subject  only  to  the  ex- 
.  isting  right  of  the  Indians,  and  when  said 
right  was  extinguished  the  lauds  covered 
thereby  became  a  part  of  the  park,  without 
qualification  of  any  character 261 

An  executive  order  creating  a,  is  Inopera- 
tive as  to  land  embraced  within  a  pre-emp- 
tion entry  on  which  final  certificate  has 
issued 317 

Withdrawal  for  tbe  purposes  of  a  contem- 
plated Indian  reservation  is  within  the  scope 
of  executive  authority,  and  effectually  ex- 
eludes  the  land  from  other  appropriation  . .  420 

Created  by  an  order  of  the  President  ap- 
proving a  report  recommending  the  estab- 
llshmontofa.    (Camp Verde) 867 

Reservoir. 

See  SettUnunt. 

The  existence  of  a  pre-emption  settlement 
and  filing  does  not  withdraw  the  land 
covered  thereby  from  selection  as  a  reser- 
voir site  under  the  arid  laud  act,  but,  if  such 
selection  is  not  finally  approved  the  pre-emp- 
tion claim  may  then  be  perfected  8il 

Reservoir  liands. 

See  Settiament. 

Residence. 

Good  faith  of,  not  impeached  by  absences 
from  the  land  to  earn  money  for  the  support 
of  the  family  and  purchase  of  the  land 1 
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Tbftt  the  land  on  which  the  Improvements 
are  situated  is  included  within  the  inclos- 
ure  of  another  does  not  necessarily  impeach 
the  good  faith  of  the  claimant 129 

A  declaration  of,  at  a  specified  place,  for 
the  purpose  of  voting  there,  precludes  a  sub- 
sequent claim  of  residence,  at  the  same  time, 
at  another  place  in  order  to  secure  title  to  a 
tract  under  the  homestead  law 176 

A  pre-cmptor  who  has  established,  in  good 
faith,  does  not  forfeit  his  rij^hts  thereunder 
by  a  temporary  absence  in  the  discharge  of 
official  duties;  nor  is  the  right  of  transmu- 
tation during  such  absence  affeoted  thereby .  195 

The  rule  that  recognizes  official  duty  as 
an  excuse  for  temporary  absence  Is  equally 
applicable  whether  the  duty  is  imposed  by 
the  appointing  power  or  by  election 195 

Absences  from  the  land  are  excusable, 
when  necessary  to  obtain  means  for  subsist- 
ence, and  for  the  proper  improvement  of 
the  land 207 

A  single  woman,  who  makes  a  homestead 
entry  and  aubsequently  marries,  and  there- 
after lives  with  hor  husband  (who  had  filed 
for  an  adjacent  tract)  in  a  house  built  across 
the  dividing  line  between  the  two  claims, 
by  such  residence  abandons  her  own  entry.  215 

The  VHlidity  of  prc-oraptor's,  is  not  af- 
fected by  the  fact  that  his  wife  refuses  to 
live  on  the  land 837 

The  serious  illness  of  the  entryman's  wifo 
ean  not  be  accepted  as  a  sufficient  excuse  for 
failure  to  establish  residence  where  such 
default  is  charged  and  proven 540 

On  land  not  subject  to  settlement  is  inef- 
fective, if  abandoned  or  discontinued  beforo 
the  land  becomes  subject  to  settlement  and 
not  resumed  until  after  the  intervention  of 
an  adverse  right 561 

Can  not  be  maintained  through  the  occu- 
.    pancy  of  a  tenant 581 

Res  Judicata. 

The  Commissioner  has  no    authority  to 
reopen  a  case  in  which  the  Judgment  of  his 
predecessor  has  become  final.    The  Depart* 
■ment  has  Jurisdiction  to  act  in  such  a  case.  125 

Review. 

See  Practice. 

Revised  Statutes. 

See  Tables  of,  cited  and  construed.   Page  six . 

RlfTht  of  Way. 

The  lands  granted  for  railroad,  under  the 
provisions  of  the  act  of  June  8, 1872,  are  sub- 
ject to  such  reservation,  though  the  road 
was  not  built  as  provided  by  said  act,  and 
ean  only  be  relieved  therefrom  by  judicial 
proceedings  or  legislative  enactment 430 

School  l<and. 

Selection  of,  prior  to  statutory  authority 
therefor  (act  of  February  26, 1859)  does  not 
operate  to  reserve  the  land  embraced  therein    43 
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Is  not  lost  to  a  State  (California)  by  an 
executive  order  creating  an  Indian  reserva- 
tion, where  sections  16  and  36  are  expressly 
excepted  therefirom,  nor  does  the  fact  that 
such  sections  are  within  the  boundaries  of 
said  reservation  authorise  lien  selections 
under  the  act  of  February  28, 1891 71 

Rights  of  a  State  under  the  grant  of,  con- 
trolled as  to  acreage  by  the  returns  of  the 
surveyor 88 

The  State  may  not,  at  will,  waive  its  right 
to  land  in  place  and  take  lieu  lands  of  equal 
acreage 266 

The  selection  and  approval  of  indemnity 
divests  the  State  of  all  title  to  the  alleged 
basis,  which  is  thereafter  open  to  settlement 
and  entry 287 

Under  the  provisions  of  the  act  of  Febm- 
28,  1891,  indemnity  selections,  resting  on 
bases  in  pait  defective,  may  be  approved, 
the  defect  being  due  to  the  fkilnre  of  the 
government  to  properly  mark  the  bounda- 
ries of  an  Indian  reservation 296 

Swampy  character  of  a  school  section  af- 
fords no  biisis  for  indemnity 576 

Instructions  of  December  19, 1893,  relative 
to  amendatory  selections  and  selections  in 
lien  of  land  within  forest  reservations 576 

Scrip. 

A  special  swamp  indemnity  certificate, 
issued  to  the  State  of  Florida  under  the  act 
of  June  9,  1880,  is  not  locatable  upon  lands 
within  the  corporate  limits  of  a  city 856 

Selection. 

See  Railroad  Orant,  School  Land,  States 
and  Territories. 

Settlement. 

Sw  Indian  Lands^  Railroad  Lands. 

Upon  the  public  land  is  a  personal  act, 
andean  not  be  made  by  an  agent 501 

Can  not  be  maintained  through  the  occu- 
pancy of  a  tenant 561 

On  lands  withdrawn  for  the  benefit  of  a 
railroad  grant  confers  no  right M 

Priority  of,  at'corded  to  one  who  first 
reaches  the  land  and  puts  up  a  "stake" 
thereon,  with  the  announcement  of  his 
claim,  where  such  act  is  duly  followed  by 
the  establishment  of  residence 162 

No  rights  can  be  secured  as  against  the 
government  on  land  withdrawn  from  entry, 
but,  as  between  two  claimants  for  such 
land,  priority  of  settlement  may  be  consid- 
ered  171 

Acts  of,  induced  by  knowledge  of  an  im- 
pending contest  can  not  be  accepted  as  in 
bona  fide  compliance  with  the  requirements 
of  the  homestead  law 1T6 

Priority  of  right  may  be  properly  accorded 
a  settler,  who,  under  an  agreement  with  an 
adverse  claimant,  goes  upon  a  tract  with 
the  knowledge  and  consent  of  such  claim- 
ant  178 
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Xotices,  defining  the  extent  of  a  claim, 
posted  on  sabdivisions  thereof  outside  of 
the  technical  quarter  section  on  which  the 
improTements  are  placed,  are  as  eflectoal  in 
notifying  subsequent  settlors  of  the  extent 
of  said  claim  as  improvements  placed  on  the 
different  subdivisions 197 

The  departmental  ruling  that  the  notice 
given  by,  extends  onlj  to  the  quarter  section 
on  which  the  settlement  is  made,  is  general 
in  its  application,  and  covers  a  case  of  set* 
tlemeut  on  a  tract  that  has  public  land  on 
one  side  only 622 

Actual  notice  of  the  extent  of  a  claim  will 
protectsuch  claim  as  against  the  subsequent 
entry  of  another,  when  such  notice  is  sup- 
IM>rted  by  actual  settlement  and  ^improve- 
ments uix>n  contiguous  land 343 

Kotioe  defining  the  extent  of  a  claim 
posted  in  conspicuous  places  thereon  wiU 
protect  such  claim  as  against  subsequent 
settlers;  and  it  is  immaterial  whether  the 
later  settler  has  actual  notice  or  not,  if  the 
posted  notices  are  of  such  a  character  that 
they  might  hare  been  seen  by  a  reasonable 
exercise  of  diligence 454 

Protected  as  against  tho  intervening  entry 
of  another  without  formal  application  to 
enter,  if  the  settler  within  throe  months 
after  the  land  is  open  to  entry  begins  a 
contest  against  said  entry  on  the  ground  of 
his  own  priority 345 

One  who  enters  upon  the  reservoir  lands 
reatoiod  to  the  public  domain  by  act  of 
June  20, 1^,  prior  to  the  time  fixed  there* 
for,  and  remains  thereon  until  said  lands 
are  subject  to  settlement,  is  disqualified  as  a 
settler  under  said  act 364 

Settlers  who,  without  ^authority  of  law, 
enter  upon  lands  that  are  held  in  reserva- 
tion under  departmental  instractioue  that 
expressly  forbid  all  settlers  from  entering  ' 
thereon,  until  lawful  i>crmission  is  given, 
acquire  no  equities  thereby 369 

Stnre  Decisis. 

The  doctrine  of,  is  recognised  and  fol- 
lowed  in  the  Department  in  cases  that 
involve  principles  well  established  by  a 
oniform  line  of  decisions 79 

States  and  Territories. 

X«ands  within  the  primary  limits  of  a 
railroad  grant,  and  withdra^'n  for  the  pur- 
poses thereof,  are  not  subject  to  selection 
under  the  grant  made  to  the  new  States  by 
section  8,  act  of  September  4, 1841,  and  no 
rights  are  acquired  by  an  application  to 
select,  made  when  the  lands  are  not  subject 
thereto.    (California) 417 

Selections  under  section  12,  act  of  Feb> 
ruary  22, 1869,  for  public  building  purposes, 
must  bo  made  in  legal  subdivisions  of  not 
less  than  one-quarter  section.  (Washing- 
ton)  675 


Pago. 

Statutes. 

See  Acta  0/  Ckmgreu  ciUd  and  eonsfnteef, 
page  XVII. 

**Actual  settlers  in  good  fisith  "  under  the 
act  of  September  29,  1890,  are  those  who 
have  gone  upon  and  occupied  land  in  the 
bona/ldc  intention  of  making  it  a  home,  and 
done  some  act  in  execution  of  such  inten- 
tion   38tt 

The  words  "may  have  settled,"  etc.,  as 
used  in  section  3,  act  of  September  29, 1890, 
require  a  showing  of  residence 498 

Stone  liBnd 

See  Mining  Claim,-  Timber  and  Stone  Aet. 

Survey. 

Sections,  or  fractional  sections,  as  so  re- 
turned, must  beconsidered  as  containing  the 
exact  quantity  expressed  in  the  return 88 

The  Commissioner  of  tho  General  Land 
Office  has  the  authority  to  locate  on  the 
ground  the  boundary  line  of  a  patented  pri- 
vate claim,  if  such  action  is  practicable  and 
necessary  in  order  to  close  the  surveys  of 
the  public  lands,  and  to  use  for  that  pnrposo 
so  much  of  the  appropriation  for  the  survey 
of  the  public  lauds  as  may  be  required 106 

The  cost  of  surveying  public  lands  and 
properly  marking  the  boundary  line  neces- 
sary to  the  segregation  thereof  from  an 
Indian  reservation  is  properly  payable  out 
of  the  appropriation  for  the  survey  of  pub- 
lic lands,  even  though  in  making  said  sur- 
vey, coincidentiy,  the  boundary  line  of  said 
reservation  is  surveyed 492 

An  island  is  properly  surveyed  and  re- 
turned as  an  independent  tract  where  the 
lake  within  which  it  lies  is  made  the  bound- 
ary of  the  sections  lying  on  the  rim  of  said 
lake 88 

May  be  properly  allowed  of  an  island  in  a 
navigable  lake,  where  it  appears  that  such 
island  was  in  existence  at  the  date  of  the 
original  survey,  but  was  omitted  therefVom.  32ft 

On  application  for,  of  an  island  in  a  navi< 
gable  lake  in  the  State  of  Wisconsin  the 
adjacent  shore  owners  are  not  entitled  to 
notice,  as  under  the  law  of  said  State  such 
owners  are  without  interest 32ft 

An  order  for,  of  an  island  and  the  sale 
thereof  as  an  isolated  tract  is  a  final  de- 
partmental adjudication  that  the  land  is  the 
property  of  the  United  States,  and  the  de- 
termination of  alleged  adverse  rights  of 
riparian  owners  must  thereafter  be  left  to 
the  courts 57ft 

An  application  for,  of  a  small  tract  of 
land,  lying  between  the  meander  line  of  a 
lake  and  the  water's  edge,  will  not  be 
granted,  where  the  original  survey  has 
stood  for  a  number  of  years,  even  though 
the  meandered  boundary  of  the  lake  may 
not  exactly  indicate  the  true  water  line. . . .  58ft 
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A  contract  for,  at  maTimnm  ratM  of 
landa  not  speciflcally  designated  in  the 
departmental  approval  of  such  ratea,  'will 
not  be  subsequently  approved  by  the  Secre- 
tary wliore  it  i»  apparent  that  oompenaa- 
tioQ  la  ezeeaa  of  intormediate  rates  la  not 
aathorised  by  law '. 427 

The  sorveyor-genenil  should  give  notloe 
of  all  oontemplated  pablio,  in  his  district, 
or  thoae  coming  under  his  immediate  snper- 
▼ision,  and  invite  bids  for  the  performance 
ofthework.    (/8m  18  L.  D.,  643) 427,402 

To  warrant  the  allowance  of  maximani 
rates  for  surveys  of  "exceptional"  diffi- 
culty under  the  act  of  August  ft,  102,  the 
lands  most  present  increased  difflcnlties  of 
survey  over  and  above  those  Justifying  the 
Intermediate  rates  of  mileage 6M 

Special  instructions  with  respect  to  the 
field  notes  should  be  given  to  deputy  sur- 
veyors where  maximum  rates  are  claimed.  536 

Swamp  Eiands* 

Bee  JStnpt 

The  act  of  September  28, 18C0,  removed 
the  restrictions  andezoeptions  in  the  grant 
of,  made  to  the  State  of  Louisiana  by  the 
act  of  March  2, 1848,  and  vested  the  title  in 
said  Stat^  to  all  the  swamp  and  overflowed 
lands  which  Temainad  unsold  at  the  pas- 
sage of  said  act  of  1850 440 

A  temporary  reservation  of  lands .  for  a 
special  purpose  does  not  defeat  the  opera- 
tion of  the  swamp  grant  but  suspends  the 
execution  thereof,  and  on  the  removal  of 
such  reservation  the  adjustment  of  the 
grant  may  proceed 440 

The  act  of  March  2, 1889,  providing  for 
the  restoration  and  disposition  of  certain 
lands  in  Louisiana,  oonfen  a  preforence 
right  upon  settlers  on  said  lands,  and  to 
that  extent  contemplates  a  diminntiim  of 
tiie  swamp  grant  to  said  State;  but  as  the 
rights  of  the  State  and  of  the  settlers  are 
derived  from  the  same  source,  priority  of 
grant  must  determine  the  priority  of  right.  440 

Lands  covered  by  an  apparently  perma- 
nent body  of  water  at  the  date  of  the  swamp 
grant  are  not  of  the  character  contem- 
plated by  said  grant 571 

Timber  Culture. 

See  Oontett,  Entry, 

An  ontryman  may  properly  claim  credit 
for  breaking  during  the  flxst  year  of  his 
entry,  though  done  by  an  adverse  claimant 
without  the  knowledge  or  oonsent  of  the 
entryman 178 

Timber  and  Stone  Act* 

Land  containing  stone  suitable  for  mak- 
ing lime  may  be  entered  as  a  placer  or  pur< 
chased  under  this  act 82 


Am  between  a  purehastr  under  and  » 
plaeer  dalnant  prloriiy  ia  the  assertion  ef 
a  legal  datm  most  detomine  the  rights  of 
the  parties 82 

An  agreement,  made  prior  to  final  proof, 
to  sell  land  embraeed  hi  a  elaim  defoats  th« 
rigfatof  purchase..... 83 

Land  more  valuable  for  the  Hone  found 
thereon  tha^  for  agrienltural  purposes  is 
sntijeot  to  entry  under  said  act 144 

Suoeesefal  contest  against  an  entry  under 
this  act  entitles  the  contestant  t4>  a  preferred 
right  of  entry 151 

Authorising  entry  of  lands  "  which  have 
not  been  offored  at  public  sale  according  to 
law  **  includes  lands  that,  at  the  date  of  the 
passage  of  said  aot,  had  not  been  offored  at 
public  auction  at  the  price  then  fixed  by  law  392 

Timber-land  entries  made  for  aspeculative 
purpose,  and  through  a  o<^1uslve  arrange- 
ment by  which  the  entrymen  are  induced  to 
make  said  entries  with  a  view  to  selling  the 
lands  embraced  theretn  to  the  other  party 
to  such  arrangement,  are  in  violation  of  the 
statute  and  must  be  canceled 468 

The  right  to  purchase  under  is  not  de- 
feated by  the  prior  adverse  settlement  claim 
of  a  homesteader,  if  sneh  claim  is  not  made 
and  maintained  in  good  faith  by  the  settler.  496 

Town  Site. 

Land  set  apart  for  court-house  puipoaea 
and  inoluded  in  a  tract  pateated  to  town-alte 
trustees  under  the  aot  of  May  14, 1690,  may 
be  conveyed  by  the  Secretary  of  the  Inte- 
rior to  the  person  or  persons  having  oAeial 
eharge  of  such  matters  on  behalf  of  the 
county 335 

Waffon-Road  Grant. 

Lands  within  the  overlapping  limits  ot 
the  Northern  Pacific  railroad  and  The 
Dalles  military  road,  granted  to  the  former 
company  by  the  act  of  July  3,  1864,  and 
withdrawn  on  map  of  general  route  for  the 
benefit  of  said  company ,  were  excepted  from 
the  subsequent  grant  to  the  latter  com* 
•  pany ;  and  such  lands,  falling  within  the 
terms  of  the  act  forfeiting  lands  opposite 
the  unconatructed  |)ortion9  of  the  Northern 
Pacific  road,  reverted  to  the  public  domain .  432 

TTnder  the  provisions  of  the  act  of  March 
8, 1897,  proceedings  should  be  instituted  for 
the  recovery  of  lands  excepted  from  a,  but 
erroneously  patented 432 

The  departmental  order  of  May  13,  188S, 
allowing  entries  upon  the  unpatented  lands 
in  the  overlapping  Itmlta  of  the  Kortbwn 
Pacific  and  Dalles  miUtaiy,  will  remain  in 
force 432 


